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1 In Two PART 1 
| | PART I. Containing 
| | An Abridgment of the LAW 
. CONCERNING | 


The Patronapes of Churches, the Titles of Eccleſiaſtical Perſons to their 


Eſtates ; the Manner of Conveying, Granting and Leaſing them; the ſeveral 
Atts of Parliament made concerning them; and other Matters neceſſary to 
be treated of, in Order to the better Underſtanding of the Matters above- 

mention'd, as alſo ſhewing the Relief given by Law, to Perſons injur'd in 

their Rights of Preſentation ; by Writs of Right, Aſſize of Darrein Pꝛe⸗ 
ſentment, and this Action of Quare Impedit. 


And alſo of the 


REsOLUTIONS in the Law Books, 


CONCERNING 


Pleadings, Trial, Evidence, Verdict, Judgment, Damages, Coſts, Execu- 
tion and Writs of Error, &. ** | 


With a complete TABLE thereto. 
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PART II. Containing ; 
PRECEDENTS of PLEADINGS, 
(V1 Z,) 


Declarations, Pleas, Replications, Rejoinders, Demurrers, Iſſues, 
Judgments, Judicial Proceſs, and Proceedings in Error. 
3 AS ALSO, | 
REFERENCES to all other PRECEDENTS, in the ſeveral LAW 
BOOKS of ENTRIES relating to this Action. 


With a complete TABLE thereto. 


The PROCEEDINGS (viz) the Meſne Proceſs, Declarations, | 


1 Non, Quis dixit, ſed Quod dictum eff. 


MALLORY, of the Inner-Temple, Barriſter 


By FOHN 
eee. 
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38 
The Right Honourable 
* HA RLE S Lord TALB Mak. 


Bren 075 Henſol, Lord 4 High-Chancelhor 
of GREAT BRITAIN. 


My LORD, 


AM too e ee Givi your \Lotdfhips 

1 Notice, and truly ſenſible, this Performance 
is not worthy of your PATRONAGE ; 

therefore, would not preſume to- aſk- it: And 
yet, the great Veneration I have for your Lozp- 
SHIP, added to the Conſideration,” of your Great 
Share in Eccleſiaſtical Benefices, To which this 
more immediately relates, -prevaild on me to 
PxEr your NAME to the following Sheets: For 
which Preſumption; ſhould my Induſtry, and 
ſincere Deſire to ſerve my Proſeſſion, be, admit- 
ted an Excule, I aſk no more. n4quo 


. Tymx: who know bat little of your Lagp- 
SHIP, may expect a PANEGYRICK ; but he 
who « Kno himſelf, will ne er attempt one: 
2 Pa Where 
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li 8 "DEDICATION 


Where MODESTY forbids him TRUTH, 
and PRUDENCE, an Exact RESEM- 
BLANCE, to avoid Offence: Who dares fo 
tender a Point, where the leaſt is too much, and 
none at all UnPakpoNABLE. Yet, My LORD, 
you muſt excuſe the PusLicx in THER General 
Joy; His MAJESTY's Wiſdom and Goodnels 
to his People in your Advancement, will-loudly 
be confirm'd without your Leave; for tho' you 
would ſhun POPULAR ITY, who c can filence 
NUMBERS ? 


PE Mn ER your Anknlaifiraion. My LORD, 
all are aſſurd of an Eaſy Accxss to Edurrr, di- 
ſtributed in ſuch a Manner, that tis difficult to 
lay, which delights us moſt; the CLRAMNESS 
and JUSTICE of your LorDsHip's DECREES, or 
your peculiar Manner of pronouncing them. 
Nay, ev'n Thoſe whoſe Caſes admit not of De- 
_ cifions in their Favour; confeſs your CAN- 
DO UR and 'IMPARTIAL JUDGMENT : 
And pardon me, if I ſay, it cannot but be a ſe- 
etet Pleaſure to your LORDS HID, to obſerve, 
what undiſſembled CHEAR FULNESS, what 
AIR of APPROBATION, ſits on the Face of 
thoſe, who have nen 70 2 I you 


LokDsHIPS Bar. 0: | 3 


= HOU NESS EIBERT V ſure muſt 
cent fines His MAE STV has givenqus ſuch 
in" undeniable Inſtanbe of his Affection to his 
NAW People, 


* < 


DEDICATION. it 


People, by making Tuosk the GuarDIans of 
their ListRTIEs and PROPERTIES, who were ever 
KNOWN ADVOCATES for 'em, evn when 
the PREROGATIVE was THEIR PECULIAR 


CARE. 


TAE Law thus Patronizd, muſt vindicate 
itſelf from foul Reproach; and thoſe who have 
rais d a Duſt to ſully the Profeſhon, will ſoon be 
taught; Not the LAW, But the PERVER=- 
SION of it; Not the PROFESSORS, But 
PRETENDERS only, deſerve” that Shame 
they meanly would transfer on others: Which, 
that your LoxDs HI may AVERT, and long Live 
to your Own and the PysLick Goop, are the 
fincere Prayers of, 


My LORD, 
Tour Lordſbips moſt Obedient, 


Humble Servant, | 


JOHN MALLORY, 
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J OO D and Uſeful Works ſufficiently re- 

- commierid themſelves, and Bad ones, like 
Buildings, on a Sandy Ground, ſink for 
want of ſolid Bottom. Printing for the Publick, 
is often ſaid, for Publick Uſe; But oftner 
meant for Private Gain; If both ſucceed : The 
Authors pleasd, the Reader ſatisfied To Apo- 
logize (as is common) for my own Weakneſs, is 
but to depreciate the Performance, which the 
Many, per age, may overlook, and the Few, able 
to diſcern, have leſs good Nature, than to ex- 
cuſe, I am determined therefore, on the Gui- 
dance of my own Reaſon, which tells me, this 
Work will mjure none, but bring its Value with 
it. Who then, from an affected Modeſty, would 
Preface away the juſt Eſteem, his uk niay 
gain, and prejudice his Reader's Judgment; by. 
telling him, if an abler Hand had ſet about it, 
Nec OPERAM, NEC. OLEUM PERDITURUM, the 


Subject 


/ K 
Subject would abundantly compenſate all his 
Pains ? Every Author (whatever he may ſay) 
thinks better of his 06wn Works, than others ge- 
nerally do; ſo that, when you find him humbly 
ng, how .unequgl he is, to ſuch a Task: Tis 

ut a faſhionable Irony, to peak an Approba- 
tion of a conceited Merit, which, his Reader 
may mails, and none but himſelf perhaps can find. 


This is a Treatiſe on the particular Action at 
Lato, calld QUARE IMPEDIT; and as it 
relates chiefly, to the PaTRONact f CHURGHEs, 
and the Rights and Poſſeſſions of the Clergy ; 
We therefore printed it fingly, that the Clergy, 
95 Purchaſers) may be properly buſted, and ſpare 
the Expences and Trouble of finding it mixd 
with others. Excuſe me, if I ſay, the Right 
Reverend Author of the Cop kx x EccLE- 
SIASTICI ANGLICANI, in that Part of it, rela- 

ting to the Sovereignty of the King as to Ec- 

W uriſdiction, and in ſome other mat- 

ters, is Miſtaken; which occaſionally, and not 

improperly, fell under our Conſideration, in ſeve- 
ral Titles of the following Book. If He is in 
the Right, I hope for Pardon; if not, for the 

Jake of Truth, Non, quis dixit ; ſed quod dic- 

tum eſt, every candid Reader will regard; but 

if they are Pleas d to be mifled by a Name, they 
may deſerve our Pity, but give us no Concern. 

Some Errors we have here obſerod, eſpecially, in 

that Fart of the Book, which 1s printed in a 
ſmall Character, the moſt liable to Miſtakes, 

therefore, the maſt excuſable. Our Intention of 

printing that Part in fo ſmall a Charafer, was 
to ſubject the Bulk and Price of it ya 

ABT AF L 
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The PRE FACE. vii 


Ve thought it neceſſary, to mſert a few of 
the moſt uſeful Pleadings, with the Forms of the 
Original and Judicial Proceſs; ſince it ſtands 


confeſs'd, that a right Obſervation of the Plead- 


ings, ts the beſt Preparation, for underſtanding 
any Action at Law. 


References to the great Variety of other Pre- 
cedents, are thought uſeful, that the Reader, of 
what Profeſſion ſocver, when Occaſion offers, 
may look em out. It muſt be ownd, that hi- 
therto, there hath not been any Performance of 
this Kind, to inform the Patrons of Churches, 
and the Clergy, of the Means provided by Law, 
for Recovering and Preſerving their Rights. That 


this therefore may anſwer: the End proposd, is 
the Deſire of — 


Tours, Sc. 


J. M. 
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CATALOGUE of the Authors referr'd to 
in the following Treatife, with their feveral 
Contractions. 


A. A 
1. 2. A N. or And. — — Ae, ſon's Reports. 
A All. —— — Allen's Reports. 
Aſt. Entr. — — Aﬀon's Eniries. 
B. 


Bend. Bendl. or N. Bend, =— — Bendloe's Reports. 
5 Brownlow and Goldfborougls Reports, in 


To 1 Brownl. — 2 Parts. 

Brid. or Bridg; — — Bridgman's Reports. 

1. 2. 3. Bul. — ——ꝛ Bulſtrode's Reports. 

Br. — — 13 s Abridgments. 

1. 2. Brown's Entr. or Br. Entr. —_ _ Parts Formula Bene Placi- 
| C. 

Cro Eliz, or 1 Cro. — ole = box, 1 of Cafes in the Reign of 

Cro: Ia. or 2 Cro: 2 2 1 0795 Fee, of Caſes in the Reign of 


Cro. Car. or 3 Cro. ſometimes call d 1 c A —— in the Reign of 


1. 2. 3. 4. 5: 6. 7. 8: 9. n 11. 12. Co. r The tf. 2d. 3d. 4th. &c. Parts of Cotes 
Re 


ep · * Reports. 
Co. Lit. or 1 Inſt. $6: —— Coke's 1jt Inſtitutes, os Coke upon Litton. 
Co, Entr. — — Cos Entries. 
Cart. — 1 — — Carr Reports. 
Di. or Dy. — —— Dyer's Report 
Dal. — —— . PS — 
Nav. — * — Davis Reporrs. — 40.3 n 
Dr. and Stud. ed — NN as — 


F. N. B. or Fitz. Nat. Brev. — — Firzherbert's Natura Brevinni, 
Fitz. or Fitz. Abr. 8 — — — Firzherbert's — 


Gib. Cod. —ͤ — Gibfor's Codex Furis Sach aſtic Wella, 
Goul. or Goulds. — CGColdfborougl's Reports. 
God. or Godb. ö CN port. 

Hard. — - 8 TE Harateſi $ Reports. 


CC 
Hern / Entr. or Hearn s Plead, = | Harms Plender: © 118 


Het. re ö . — — — Hileys A. 1 121 . * 7 Sf: oo . 71 

Hob. — — ens Reports: datt 1 aaa wit; 

Hurt. — — Hallau Reports. 0 me T endl 26 
* HN bas erer 


Jex. — — Jentens Century Caſes. 


| Ie uf. 2d. 3d. and 4th Parts of my 
1. 2. 3. 4 Inſt. Lord ak Inſtitutes. *S 


I JON; 
4 J 


Uuatalague of Authors. 


1 Jon. or W. Jon. —— —— 
2 Jon. or J. T. ** Jones Car. 
Kel. — e e — — 
Keil. or Keilw. — — 
1. 2. 3. Keb. — — 
| ; 
La. or Lan — 
I. 2. 3. 4. Leon — 
Lat. —— 
1. 2. 3. Lev — 
Lev. Entr. — 
Ley. _ — — 
Lit. — — 
M. 
Mar. — — 
I. 2. 3. 4. 5. 6 Mod. 
Mod. Caſ. 
Mo. or Moo. 


N. 

— * * © 
O. 
P 


Pal. or Palm. — 
Pl. Com. or Com. — 
Pop. 8 


Raſt. or Raſt. Entr. 


1. 2. Rol. Abr. 


| 8. 
1. 2. Saund. * 7 oh 


v. W 
I. 2. Sid. or Syd. l a 
Sti. — — W 
| 1 
Thomp. Ent, —— — 
_ 
1 
1. 2. Ven. — — 
Vid. or Vid. Ent r. — 
W. 
Winch. Ent. 
Winch. Rp.— — 
| 
Tel. ͤ — — . 


Note, 1H. 1. 1 H. 2. 3 Ed. 1. 3 Ed. 2. and fo on are References to the Year Books | 
or Reports of Caſes adjudg d and taken down by Reporters — 


Sir William Jones's Reports. 
Sir 1 homas Jones's Reports. 


Keling's Reports. 

Aelway's Reports. 

Acble's Reports, in 3 Vols. 
L. 


Lanes Rejorts. 

Leonard's Reports, in 4 Parts. 
Laich's Reports. 

Levin's Reports, in 3 Vols. 
Levin:'s Entries, 


Ley's Reports. 
Littlton's Reports. 

M. 
March's Reports. 
Modern Reports, in 6 Vols, 
Modern Caſes. 
Moor's Reforts. 

N. 
Noy's Reports. 
Owen's Reports. 

. 


Palmer's Reports. 
Plowden's Commentaries. 
Popham's Reports. 


Raſtal's Entries. 

Raymond's Reports. 

Ron Brevium. 

Robinſon's Entries. 

Koll's Reports, in 2 Vols. 

Koll's Abridgment, in 2 Parts. 
S 


Saunders's Reports, in 2 Vols. 
Savile's orts. 


Siderfin's Reports, in 2 Vol 5 | 
Sele Reports. 318 
aten 7. 
Thompſon's Entries. 

Vaughan's R eports. 


Ventris's Reports, in 2 Vols. 
Vidian's Emries. 


W. 
Winch's Entries. 
Winch's Reports. 
OE. 
Telverton's Reports. 


a 
poſe, in the ſeveral Terms and Years of thoſe Kings; and M or Mich. 1 H. 1. ſig- 


nifies Michaelmas Term, in the firſt Year of King Henry the firſt; and fo Hill. or H. 
for Hillary Term, Pa/. for Eaſter Term; and I. or Trin. for Trinity Term, in theſe 
7 N * 


Years and Reigus. 


pointed for that Pur- 


. 


— — —— — ** _J 4 ä bt. om 


 Quare Impeqdit. 


* vn N EF. 
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3 


(A) Parſon. 


— 


Patron. 


(a) Vicarage. (a) It is ſaid, 
| There Were” - 
I. DE Ordinary cannot create a Vicarage without the Pa⸗ no Vicarages 


g at Common 


tron's Aſſent. 16 Ed. 3. Qu. Impedit 145. 5 Ed. - 2. Quare Laav, Which 
Imp. 195. Per Paſton 16 Ed 3. Monſtrans de faits 116. per mutt be thus 


under ſtood, 


Parning. That there 


were no Vicars to whom Tithes or Profits of any Kind did de jure belong, but Vicars became entitled thereto 
by Endowment, or Preſcription; which is not to be preſumed, but muſt be ſhewn on che Part of the Vicar, 
For which Reaſon the Payment of Tithes to the Parſon, is a ſufficient Diſcharge againſt the Vicar z an as there 
was no Quare Impedit for the Advowſon of a Vicarage, before the Statute of Weſtm. 2. cap. 5. fo ncither was 
there a Juris Utrum for the Poſſeſſion of a Vicar before 14 Ed. 3. cap. 17. Gib. Cod. 759. pl. 1. Yelw, 87. 
March 11. 4 Med. 184. Palm. 113. There were Vicars at Common Law; bur in RI 2 Rep. 98. it 
is ſaid, that there were no perpetual Vicarages till the Time of Hen. 3. Anno 23, by Conſtitution from the Pope. 
But after the Conſtitution of Ot hoben, Vicars became Spiritual in their Inſtitut ion and Endowment. Some ſix 
their Beginning to be in the Reign of King John; but per Noy, if their Beginning was known, ir was in the 
Sth of Hen. 3. and for that Purpoſe cited Hovenden, Tit. de Vita, Will. Cong. Cro. Fac. 518. The Biſhop 
of London in his Codex 753. pl. 1. fays, © That they who ſpeak of Henry the 34s Reign, ſeem to depend upon 
cc the Provincial Conſtitutions of Lyndwood, the firſt of which (wiz. Stephen Langhton's) was made in the 
cc gth of that Prince: But there nothing is ſaid of Vicars, but what ſuppoſes them in being. And, in the 
« Beginning of King John's Reign, Anno 1200, a Canon was made in the Council of Landen, as follows 
cc Decernimus etiam, ut in gualibet Eccleſia Monachorum, vel quorumlibet Religioſorum, ſuis ufubus Dx. 
« appropriata, Vicarius Inflituatur proviſione Epiſcopo, honeſtam et ſufficientem ſuſtentationem de bonis E ccleſiæ 
ec perceptzrus, And (to ſneõ that the Practice at leaſt was more antient) it was affirmed by Ney, in the Caſe 
« of Briton and Ward, that where a Vicarage had been created by the Pope Anno 4 Hen, 2. the ſucceeding 
«© Parſon could not remove him, becauſe he was Vicar perpetual, Palm, 113. | 


2. The Parſon, Patron and Ordinary may create a Vicarage and 5 
dow it, without the (b) Aﬀent of the King, tho' the Vicar will ©) The Pa- 


be a Corporation, becauſe he is a Cozpozation at Common Law, , 2 
Contra 17 Ed. 3. 51. admitted. with Reſpect 


1 N to the Patro- 
nage of a Church, conſiſts of his preſenting a fit Parſon to the Church, and both He and the Ordinary are 
conſidered only as Ceremonious Minifters in ſuch Proviſion of a Parſon to the Church (to whom the Law gives 
the Church) But yet that Ceremonious Act of che Patron is coupled with an Intereſt, which the Ordinary's is 
not; for his Act and Office therein is only in Right of the Patron, and is conſider d only as the Means to exe- 
cute that Right; as the Act and Office of the Lord of a Manor, in his Admiſſion of 4 Copyboluer. Hob. 152, 
L 53» And if the Ordinary might without che Patron's Aſſent create a Vicarage, That would be an Injury 
to the Right of the Patron: For when the Vicarage is once created, the Parſon and not the Patron of the Par- 
ſonage of Right is Patron of the Vicarage, becauſe it is derived our of the Parſonage ; and 'tis for this Reaſon 
chat the Patron's Aſſent is neceſſary to the Creation of a Vicarage, Fitz, Qua. Imp. 165,— The Parſon, 
Patron and Ordinary are the only Parties intereſted or concern'd in the Partonage, and therefore by creating 
a Vicarage our of the Parſonage, the Right and Intereſt of no other Perſon is hurt by it; nor is the Intereſ of 
the Crown prejudiced thereby, . becauſe the Vicar takes nothing from the Temporalties, but only from the Ft 
tualties, Cro. Fac, 516. 40 Ed. 3. 27. 


* 


3. AParſon appropriate, and the Ordinary might befoze the Sta- | 
tute of Diſſolutions, create a Uicarage ; fo? the 59 appꝛo- (c) N., 4. 
priate was both Parſon and Patron. 8 Rich. II. (c) Annuity 53. Tit. Ani, 
17 Ed. 3. 51. 4. | nog A 
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. Uicarage. "Endowment. 


—— — 


* —— 


4. If a Dean and Chapter, oz ſuch other Cozpoꝛation, as 
(a) In this (d) Nuns, &c. had been Parſons app2opuiate, they with the ©2- 
Cuſe 07 vr6%- BINAED might create a Uicarage, tho they themſelves had not 
don's, He, the Cure of Souls. Plow. Com. 497. Grendon's Cale. 


ſays 1t was | 
, * abominable, that a Benefice with Cure might be appropriated to x Nunnery, And Hobart in the Cafe of 


Colt and Glover 148. ſays, it was againſt the Common Law of England, for Beneficium non datur niſi propter 
Officium, and it is no Anſwer that the Cure might be ſerved with a Curate by them, For the Quettion was 


uot how they could make a Curate, but how they themſelves were capable of the Cure; and therefore, in 


55 Ed. 3. 4 Bro. Patents 108. 9 Ed. 4. 6. and 4 & 5 Ph, S Mary, Dyer 150.6, If an Ofhee of Leara- 
ing be given to a Man utterly illiterate, it is entirely void; and tho' it be to him and his Ans, or to be 
exerciſcd by his ſufficient Deputy, it mends not the Caſe ; but it mult radically velt in the tirſt Grantee, before 
it can go in Title of Procurat ion or Deputation to any other, 


(a) Cre, Fac. 5, In the Time of the Uacancy of the Church, the Patron of 
615, A, the Patronage, and Oꝛdinarp, may create a (a) Cicarage, 8 Kk. 2. 
Ti. mig (b) Annuity 53. per Belk, 
53, 


— 


— 


—— * 


(B) Vicarage. Endowment. 


b. A Endowment is pleaded to be by the Parſon and Oz⸗ 
dinary. 40 Ed. 3. 28. ee 2s 

2. The Endowment of a Vicarage is ſpiritual, ſo 4s the Diſſolution 
thereof, Cro. Jac. 517. 

yet the Corporation is Temporal, Cro. Fac. 518. 

3. By the Conſtitution of Othobon, Anno 1222. 6 Hen. 3. Edit. Oxon, 
pag. 64. a perpetual Vicar ſhall not have leſs than five Marks. And 
the Biſhop ſhall judge whether he or the Parſon ſhall pay Church Dues, 
Cib. Codex 748. | | | 

4. By the Conſfitut ion of Orbobon, A. D. 1268. 52 Hen. 3. Edit. Oxon, 
pag. 119. an Appropriation made to a Biſhoprick or Religious Houſe, 
that does not manifeſtly want it,—ſhall be void in Law.— The placin 
no Vicar at all, or one meanly endowed, being a great Miſchief. A 
who have Churches appropriated, ſhall preſent Vicars with competent 


Endowments in ſix Months, and ſhall build or repair the Houſes, Gib. 


Codex 749. | i | 
5. By the Conſtitution. of Archbiſhop Stratford, A. D. 1242. 17 Ed. 3. 


Edi. Oxon. pag. 133. all Appropriators ſhall allow an annual Charity at 


the Diſcretion of the Biſhop. | 
6. By theStatute of 15 RB, 2. cap. 6. A. D. 1391. Every Licence of 
Appꝛopziation ſhall expzeſs a P2oviſion to be made fo2 the Poor 
and Vicar by the Dioceſan. ——- This Statute was obtained upon 
an earneſt Petition of the Commons in Parliament, and made the 
ſufficient Endowment for the Vicar a neceſſary Condition, not of ad- 
mitting the Clerk, but of appropriating the Benefice; for before this 


Statute the Appropriation of Benefices without a ſufficient Proviſion for 


the Vicar, was become a great Miſchief; and *tis ſaid this Evil had 
been growing in the Nation chiefly from the Time of the Conqueſt z 
when the Norman Lords withdrew the Tithes of their Manors from the 
Parochial Clergy (who were Englifh, and as ſuch were hated by them) 
and endowed with them the Monaſteries which they built for the Nor- 
man Monks. —— But in other Nations: the Miſchief began much more 
early, and it was with great Difficulty that the Monks were compell'd 
to make a tolerable Proviſion for thoſe who attended the Cures. Pope 
Alexander the third, in a decretal Epiſtle ordained, that none fhould be 
admitted at the Preſentation of the Monks, without a competent Proviſion 
for the Vicar out of the Profits of the Church. — Then the Monks (reſol- 
ving not to make a competent Allowance, and foreſeeing that their 
Clerks could not be admitted on any other Terms) refuſed to preſent to 
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But tho' the Vicarage be a Thing Spiritual, 
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Ucar. Endowmentt. 


the Biſhop, and placed and diſplaced at Pleaſure; upon which Pope, Ce- 
ment the third, made the following Rule, That unleſs the Monks ſhould, 
within the Time appointed in the Lateran Council, preſent fit Parſons to 
the vacant Churches, it ſhould from thence be lawful for the Biſhops 
to appoint Rectors, Sc. and when the Monks ikreen'd themſelves by 
Pretence of Exemption, the ſame Pope, relieved the Biſhops and the Pa- 
rochial Clergy in that Point alſo, and reciting the decretal Epiſtle of A- 
lxander the third, which enjoins the Biſhops not to admit their Clerks, 
made a Conſtitution, that as to all Patrons of Churches, as well Reli- 
ious Perſons exempted as not exempted, and others, ſhould be invio- 

Fably obſerved z notwithſtanding any Cuſtom to the contrary. And at 
laſt Pope Clement the fifth, finding all thoſe Reſtraints before mentioned 
to be ineffectual, put the Matter on another Foot, viz. that if they pre- 
ſented, the Biſhop ſhould enjoin them to afhgn a fit Portion to their 
Clerk; and if they complied not by the Time limited, their Power of 
appointing a Vicar, or preſenting, ſhould be diſſolved. ——But either the 
Bithops were too favourable to the Monks, or the Monks too powerful 
for the Biſhops : So that no Redreſs was found here till this Statute laſt 
above mentioned was made. _ | | | 

7. By the 4 Hen. 4. cap. 12. A. D. 1402. The foregoing Statute was 
confirmed; and herein it was added, That Licences otherwiſe made ſhould 
be reformed according to that Statute; and that all Appropriations of 
Viearages ſince. 1 K. 2. ſhould he void. — And that in every Church 
appropriate there ſhould be a Vicar perpetual, ſecular and not religious, 
ordained, canonically inſtituted and inducted therein, and cobenably 
endowed by the Diſcretion of the Dwdinary, to perform Divine Ser- 
vice therein, and inform the People, &c. et | 

8. Covenably endowed, fo that without Endowment the Appro- .. 
priation -was not good. But yet at this Day no Appropriation ſhall be' 
declared invalid, tho? an Endowment cannot be found; becauſe where a 
Benefice hath been ever reputed and taken to be appropriate, and a 
Vicar preſented, admitted, inſtituted and inducted as a Vicar, the Law 
will prefume that the Vicarage was A endowed, for that omnia 
prefumunter folemmiter eſſe ſata, 10 Rep. 4. 2 Co. 252. , | 

9. By the Diſcretion of the O2dinary, Before this Statute it could Seg ane L. 4. 
not be done, but with the Conſent of the Patron, but there was no Ne- + >_ 
ceſſity of the King's Licence (as in the Cafe of an Appropriation) be- %s 
cauſe no Damage accrued to the Crown; and the Vicar was a Corpora- © © 7 7 
tion at Common Law. | | 


Ax 


(e) Vicar. - Endowment. 


6 * a Qicar bath uſed by Peſcription, Time out of Mind, e 58. 
to have all the Tythes within the Pariſh, (except of Con, 
which the Parſon appꝛöpziate hath uſed to have) to wit, of Hay 
and alſo of Pops, from the Time they came into Tie in England, : 
1. e. itt the Time of Hen. VIII. and of MWoad, (a) which 18 u (a) Tiches of 
Plant uſed in the Dying Trade; and now Rape-Seed is ſown .d, grow- 
within the Parfſh, there never having been any ſuch Seed ſown r "me 
befoze, no2 in England, till of late Pears; yet the Uicar ſhall have ler, ire =; 
the Tithes of the Rape-Seed, and not arſon appꝛopziate, wwe dcin, 
becauſe it is within the JI2efeription, though it be a new Thing, . » car. 
fo2 which he could not-p2eſcribe ſingly, inafmuch as the Parſon v. 8 
is excluded from all, except Cozuz and it is within the general d 74 
Peeſcription to have ail ithes except Con. 'Paſch.' 7 Car. B. R. Vicar of 40. 
between | 4 reſolved per Curiam Upon . Ce. Car. 
| Evidence adde 
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Evidence at the Bar, in a Caſe which concerned the Parſon and 
na" _ Uicar of the Pariſh of in Kent, and that 


Hutton 47,78, there was not any Difference as to that, between ſuch an En- 
7% jane Caſe Dowment which was a G2ant of the other Part, and ſuch a Pꝛe⸗ 
adjudg'd, — ſcription, fo2 the Pꝛeſcription preſumes an Endowment antecedent. 
agree wr 


Court, that it might have been ſo found, that it ſhould not have been Minute, but Majores decimæ, and pre- 
dial, as if it had been found, that all rhe Profits of the Par ſonage conſiſted of ſuch Tithes, for Things which 
in their own Nature are Minutæ, may become Majores decimæ, as when the greateſt Part of the Profits, Oc. 
conſiſt therein; as in ſonie Countries, rhe greateſt Fart of the Land within the Pariſh, is Hemp, Lime, or 
Hops, and there they are great Tithes, and ſo it may be of Wool or Lambs. See 3 Lev. 365. The Opinion 
of Holt, Chief Juſtice, Contra Dolben, Gregory and Eyre, that the Tiches of Flax, Hemp, Oc. growing in 4 
Garden, Backlide, Orchard, Qc. are Minutæ, otherwiſe when growing in an open Field, 


1. ſvems to be . 2. If a Qicar be endowed out of a Parſonage of all white 
otherwiſe ii Tithes Fromng and renewing within tye Pariſh upon all the 
che Glebe Lands of the Pariſh, the Uicar ſhall not thereby have Tithes of 


Lands are the Parfon's Glebe, to2 he himſelf is excepted. 
— Parſon's Leſſee, Co. Eliz. 479. 


Cro.Eliz.479, 3. If a QiCarage was endow'd befoze Time immemozial out of a 
$78, 579. Parronage, from all the white Tithes growing and renewing with- 
e. 459, 9'% in the Parith 22 all the Lands within the Pariſh, the Uicar ſhall 
not now have Tithes of thoſe Lands which at the Time of the En- 
dowinent were Parcel of the Glebe, but now ſever'd from the 
Glebe, Inalmuch as at the Time of the Endowment, thoſe 
Lands were exempt out of the Endowment. Trin. 38 Eliz. B. R. 
between Blenco and Marſton reſolved, and a Pꝛohibition granted 
Accowingly ;. and there it is ſaid by Coke, that it was in one Yong's 
Caſe, QUicar of the Pariſh of Hopton in Wiltſhire, ſo adjudg d, 
and a P2ohibitton, granted. ; 
4. It there be a Compoſition between a Parſon and Uicar, that 
the Parſon ſhall have all the Tithes of Tom and Hay, and the 
Qicar all other Tithes, and afterwards the Pariſhioners ſow cer⸗ 
(>) Cre. Eliz. tain Lands with Saffron, where, &c. (b) the Parſon ſhall not 


467. bave the Tithes of Saffron, but the Gicar. Trin. 7 Jac. C. B. 
ee, aid to be abjudg d. 


Moor 909. The ſame Point cited in Cro. Car. 28. in the Caſe of Udall and Tindall. 


* 5. Ik the Uicar be endowed de Minutis decimis by Pꝛeſcriptio 
2% and aſterwarvs the Lands which had been Arable Time out o 
Mer $63, MW nd, are altered from Arable, and there are growing Minutz De- 

cimz, the Uicar ſhall have them, fo2 his Endowment does not go 
to the Lands, but to Minutz Decimæ, in any Place within the 

Pariſh, Paſch. 38 Eliz. B. R. between Bedingfeild and Freeke. 
Cre. Eliz.462. 6. Jt a Qicar be endowed of a Third Pat of all the Tithes 
Orwen 58, 74+ growing and coming within the Yano? of D. he ſhall have the 
ithes of Frecholders, as well as of the Copyholders, fo2 alto- 
9 mann the Manoz. Paſch. 38 Eliz. B. R. between Higham and 

eſt adjudg' d. 5. | 
7. If a Qicar, was endowed in the Time ok Hen. III. by the 
Parſon appzopziate, amongſt other Things de decimis Garbarum 
_ growing within a Hamlet, within the Pariſh, and always after 
the Endowment, the Gicar had uſed to have the Tithes, as well 
ee Hay, as ok Comm, although now at this Day Garba ſignities a 
Gib. Cod. 754, Sheat of Cozn, and as the Civilians ſay, Garba ſigniſies ſuch a 
754 Thing which is bound up by a Bind, and in their Books it is 
Aled koz Cozn, and not to2 Hay; yet, becauſe it is an antient 
- --.,* Cnydowinent, and the Uſage always afterwards; hath been ſuch as 
Iiis akozeſald, the Ulicar ſhall have Tithes of Pap, fo2 it ſhall be 
..:- Reſumen, that in the Time of Hen. III. Pay might be comp2iſed 
in the Moꝛd Garda, and that at that Time, ft was uſual to bind 

7% * 2 | | 


Day 


Patron. 5 


— —— — 


ounded accozding to the Law uſed at this Oay, but as it may ( where the 
h Grant. (d) Mich. Word Atera- 
40 & 41 Eliz. B. R. Barkſdall againſt Smith and Blenco adju gd. iam ſhall be 


f ; ; : - expounded ac- 
cording to the Uſe, fo that if by Virtue of this Word, in an antient Compoſition, the Vicar hath always uſed 


to have the Tithes of Wood, it ſhall be continued to him, otherwiſe not, Lit. Rep. 244. Hetl, 135. 2 Bulfl. 
27. Winch, 70. (c) Cro. Elix. 633. 


8. Tf a Aicar be endowed de Minutis decimis, and he hath uſed 


- by Foxce of that Endowment fo2 a long Time, to have Tithes or | 


ood, which is but the annual Uatue of 6s. 8d. by Reaſon of 
the (mall Ualue of the Wood, and. of the Uſage, the Wood ſhall 


_ paſs by the Wiozds Minutæ decimæ. Mich. 10 Jac. B. R. between 


Reynolds and Green, per Curiam adjudg d upon Evidence at Bar, 
though Wood is in its Nature great Tithes. 


The Vicar may ſue the Pariſhioners, and compel them to pay the X _ 275. 


Tithes. 2 Rolls Rep. 100. | * * i 
| Pal. 37. 
(D) Vicarage. Patron. 
| Fol. 336. 


(a) Common 


Who ſhall be the Patron of (a) Common Right. 
5 285599 7 ERigbt is built 


T ÞE Parſon and not the Patron of the Parſonage, of Com- seng aud Re. 
mon Right is Patron of the (b) 'Uicarage, becauſe it is on; and ir 
derived out of the (c) Parſonage Dubitatur. 17 Ed. 3. 51. b. Contra the Ordinary 
5 Ed. 2. Quare Impedit 165. per Paſton. rife ta 
the Time of the Vacancy, created a Vicarage (for at any other Time they can't do it without the Conſent of 1 

arſon) the Parſon when he takes the Parſonage, takes it with all due Rights. It is therefore but common 
falle, that inaſmuch as ſuch Vicar is to have his Subſiſtence out of the Parſonage, that the fi ing Vicars 
1hould be named and preſented by the Parſon z for if there had been no Vicar, the Parſon himſelf would have 
had that Benefit and Advantage which the Vicar is afterwards to have, (b) But though the Choice of a 
Vicar of Common Right, belongs to the Parſon, yet the Pariſhioners may have ſuch Choice by Preſcription. 
2 Rolls Rep. 304.) And though the Advowwſon of a Vicarage of Common Right was originally appen- 
dant to the Rectory, yet it muy be appendant to a Manor, as if the Rectory before the Appropriation was ap- 
pendant to the Manor, the Advowſon of the Vicarage npon the Appropriation may be reſerved to the Patron, 
and ſo become appendant, as the Advowſon of the ReQory itſelf was; and tho? the Writing of the Appropria- 
tion may not be in Exiſtence, yet the Intereſt in the Appropriation, Time out of Mind, is a ſufficieut Evidence 
of the Appendancy. Mo. 894. Danv. Abr. 1 Vol. Tit. Appendant, Fol. got. 1 Noll. Rep. 235, 237. Cre. 
Fac. 385, 386. 3 Bulft, 8. Hob, 575, When a Vicarage is diſſolved, it returns to the Parſon, 7 Ed. 4 12. 
11 Hen. 4. 4 Palm, 222. : | | 2, 


2. Jf a Parſon appꝛopziate, creates a Uicarage, he ſhall be 


© > RARER. TOR 


(E) Parſon. vis VPicar. 


Who may be a Patron. 


nns. 1. A % Layman may be the Patron of a (b) Uicarage. 11 H.s. 
6 g, 11 19. Contra 39 Ed. 3. 33. 


Impedit pl. 165. (by When an Appropriation of a Benefice is made, and the Vicar is endowed, the firſt Pa- 
tron ſhall be Patron thereof, and not the Ordinary. Bro. Tit, Preſentment, p.. 9. 47 Za. 3. 3, 4. 


2. A Layman may be the Patron of the Parſonage, and alſo 
r Barre neee, may be the Patron of the Uicarage 
©) Bro, Quart 3. arſon appꝛopzia carage. 
2 . ria 6. 186. 39 Ed. 3. 33. (c) There an Abbot. oz Pꝛioz is 
Dubitatur. Parſon, 19 Ed. 2. Quare 1 "IT. - 
4. The King may be the ] 
5. The Uicarage may be appendant to a pane} b Easter 
tlon, though of Common Right it belongs to the Parſonage 
/ Res, £02 it may be 11 over by the Patron befoze the Time of 
233. Memoꝛp, oz by Compoſition. My Repozts 13 Jac. between the 
King and Sacker adjudg'd, Mich. 14 ſac. C. B. between the Dean 
and Chapter of Exeter and Corniſh adjudged, 


(F) Vicar. - Endowment. 


The Intereft of the Vicar in the Things whereof he is 
endowed. 


4 — 1. 1D EFORE the Statute of 14 Ed. 3. cap. 16. (in Keble's Sature 
That Parſons B ſaid to be cap. 13.) a Uicat had not any Freehoid in the 


Kicars, War - Glebe of the Aicarage. 
dens of Chapels, &c. fhonld have their Writs Juris trum of Landi, Tenements, Rents, Fc. annex'd o given 
. ferpebaally in Hines to their Vicarages, 86. as far fotth, as Parſons of Chnrches, or Prebends, c. 1 


65 This Wric 2. Fo he could not have a Juris Utrum fo2 the Gebe 
of Jun . AUlcarage. 6 Ed. 3. 50. J I-90 ed 


trum did he | 

at Common Law for a Parſon againſt + Layman, wden the Parſon's Predecefior had alen the Lamls and Tene- 
ments of the Church. So if a Mar ine io Lands and Feaxemens after the Death of the Parſon, the Suc- 
ceſſor might have this Writ, So when a Parſon enter'd into Lands, as Part of the Poſſeſſions of the Church 
when in Truth they belong'd to a Layman. The Layman might have this Writ againſt the Parſon, 2 Inſt. 407. 
F. N. B. 49. New Nat. Breu. 113. It is call'd a Juris Utrum from the Tenor and Parport of the Writ 
which is, That the Jury are to inquire Utrum the Lands Int Libera eleemoſina pertinent ad eandem Cantariam 
(or Ecclefiam ) as the Caſe is an Laicum Feodum 7. F. and the Count upon the Writ runs thus, Farata venerunt 
recognoſcere utrum tria Mefſuagia in ſuch a Place) fint Libera eleemofina pertinentia ad Cantariam Richardi Tat- 
ron Capellani Cantariæ perpetnæ de Ratcliff Chauntery in Ecclefia Cathedrali Litchfeildenſis an laicum feodum 
T. F. Co. Entr. 399. And this is a Writ of the higheſt Nature that a Parſon of a Church can haye. 
yet it is not a Writ of Right; 8 a Recovery in a. poſſefſory Action upon an elder Title than the Title 
of the Demandant, was a good Bar. 38 Ed. 3. 31. Bro, Tit. Bar, pl. 104. This Writ lay not for the 
Vicar at Common Law, who had his Title by Endowment ; becauſe ſuch Exdozwment was made by the Ordi- 
zary only, with the Conſent of the Parſon : and therefore the Freehold did not paſs out of the Parſon without 
Livery ; ſo that the Vicar is no more (ſays the Book ) than as a Tenant at Will, or as a Copyholder ; and the 
Freehold remained in the Parſon. But otherwiſe where the Vicar had the Lands by any other Title than 
by the Endowment of the Ordinary. Per Thorp and Cud. Bro. Furis Utrum, pl. 2, 40 Ed. 3. 28. Bro. Tit, 
Dean and Chapter, pl. 2. That (ſays the Book) was the antient Opinion, but now otherwiſe, and better ad- 


judg d. Where the Vicar ſued the Defendane, and named bum Parſon, it was held it would ouſt the 
2 | 
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atron of a Uicarage. 11 Hen. 6. 186. 
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Uicar. Endowment. 75 


Court of their Juriſdiftion ; and the Action lay not at Common Law, becauſe the Freehold of which the Vicai 
was endowed,. was in the Parſon. Bro. Furis Utrum, pl. 2. Bro: Pracipe quod reddat, pl. 26, 28. New 
Nar. Brev. 115. Old Nat. Brev. Letter A. Contra. Rut {till no Juris Utram did lie for one Parfort 
againſt another, before the making of the following Act, becauſe it was the Right of a Church, and not 4 
Lay Fee; and rhe Words of the Writ at Common Law were an fit laicum Seadum. 2 Int. 40%. 


3. A Precipe (c) cannot be bꝛought fo2 the Glebe of the Uicarage (0 This i» 
ee the Gicar, without naming the Parſon. 3 Ed. 3. 17. we'd 2-9.) oye 
6 0 3. 50. > | | ; 


| | 8 | * the Freehold 
is not in the Vicar, but the Parſon. 15 A/ize, pl. 14. Bro, Tit. Dean and Chapter, pl. 13, 14. So 8 Axe, 
5. 36. Bro. Tit. Dean and Chapter, pl. 13. That a Vicar is not ſuch a Perſon, againſt whom the Land of 
the Vicarage may be demanded; And g Axe, pl. 3. there cited, that the Vicar is not Tenant of the Freehold; 
ſo it ſhall ſeem, (ſays the Book) that the Freehold is in theParſon. Per Finch, The Vicar hath a Freehold by 

the Endowment, and may have an Afize, or other Action. Belknap contra, and that the Freehold remains in 
the Parſon. Bro. Tit. Dean and Chapter, pl.2. 40 Ed. 3. 27. cited in 15 Mixe, pl. 14. Bro. Tit. Dean and 
Chapter, pl. 34. that if it be of the Endowment of the Ordinary and Patron, all the Freehold is in the Parſon, 
otherwiſe, 11 by any. other Title. 


4. The Uicar may have Aid of the (d) Parſon, Patron and (4) This is | 
Dwinary. 9 Ed. 3. 1. likewiſe put, 


only to ſhew 
tlie Feebleneſs of the Vicar's Eſtate of his Vicarage : For this Aid praier, is a Term of Art made Uſe of in 


Pleadings, to ſignify the Right the Perſon entitled to Aid hath; to call in the Aſſiſtance of another Perſon, 
more nearly intereſted in the Thing contended for, to give him Strength to ſupport his Eſtate, and to make 
Uſe of that Opportunity which the Law has given him, to prevent a prejudice growing towards the Right of 
the Perfon ſo called in to aſſiſt in the Defence; As if Tenant for Life, Tenant by the Curteſy, or Tenant for 
Years, c. be impleaded; they may pray Aid of him in Reverſion, i. e. deſire the Court that he may be 
call'd, or ſummon'd in to alledge what he thinks proper for the Maintenance of the Right, as well of the Perſon 

aying Aid, as of his own, F. N. B. 30. and therefore it ſhews, that a Parſon as well as a Vicar, to many 
Burzoſes, hath but an Eftate for Life, though to ſame Purpoſes, they have a qualify'd Fee-ſimple ; but the en- 
tire Fee and Right is not in them, for thoſe who have the Fee and Right in them, cannot have Aid in Reſpect 
of their high and large Eſtate, and therefore Bodies Policic and Corporate, who may be ſole ſeiſed, and might 
make a Diſcontinuance of tlieir Eſtate, as a Biſhop, an Abbot, Dean, Maſter of an Hoſpital, and the like, 
they cannot have Aid. Co. Lit. 341. Vid. Bro. Tit. Aid, pl. 108, 39 Hen. 6. 50. Bro. Tit. Aid, pl. 124. 
4 Ed. 4. 28, And yet in Pleading, he ſhall ſay he is ſeiſed in Fee, zn Jure Rectoriæ. Bro. Tit. Dean and 
Chapter, pl. 8. If the Freehold is in Diſpute between the Parſon and the Vicar, the Vicar ſhall have 
Aid of the Patron and Ordinary, Bro, Tit, Incumbent, pl. 16. 4 Ed. 3.8, 34 Hen. 3. 15. 


By the Act of 13 Ed. 1. cap. 24. it is ſaid, That in like Manner 
as a Parſon. of any Church may by a Writ of Novel Diſſeiſin, recover 
Common of Paſture : So in the ſame Manner hereafter all the Succeſſor 
recover ag ainſt the Diſſeiſor or his Heir, by a Writ of Auod permittat, 
altho heretofore ſuch Writ hath not been granted in the Chancery. So in the 
fame Manner aS @ Writ is granted, whether any Tenements be the Free 
Alms of any Church, or a Lay Fee, there fall be hereafter a Writ, Whether 
& be the Free Alms of ſuch a Church, or of another, in ſuch Caſe where the 
= Alms of one Church may be transfetr'd into the Poſſeſſion of another 

cb. | 1 

— 0 a Parſon. This Word includes Vicars, Pre bendaries, Sc. 
and all other Eccleſiaſtical Perſons: =_ | | 

— Duod permittat. This Writ Hes where a Man Hath Com- 
mon of Paſture for his Cattle, and he is diſturbed by a Stranger, ſo that 
he can't uſe his Common. And a Parfon of a Church might have this 
Writ in the Right, and alſo in the Nature of a Mortdanceftor, becauſe the 
Parſon hath an Inheritance in the Common in Right of the Church. But 
of a Nuſanee done in the Time of a Predeceſſor, againſt the Diſſeiſor or 
his Heir, being an Injury and Wrong, no Quod permittat did lie in that. 
Caſe before this Statute. 2 In. 406, 407. | 1 5 

— H an Abbot hath a Parſonage apptopriated to Him, and aliens 
the Glebe of the Parfonage, his Succeffor hall have a Furis Utrum 
which he-hath as Parſon, and not as ABbot.—— A Parſon or Chaplain of 
z Chapel, who comes in by Admiffion and Inſtitution, ſhall have a Juris 
1 he-hathr no other Remedy; otherwife it is of a n 


oß an- ital; or Prior, or the like, becaufe they may have à Writ 


P 
Right. 2 Iuſt. 407. 
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5. In 
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"Uicat. Endowment. 


Cro. Tac. 3 18. 
- 2 Sid. 426, 


5. In the Statute of 21 Hen. 8. cap. 6. —_— Mortuaries, there is 
a Proviſo, that it ſhall be lawful to all Manner of Parſons, Vicars, &c. 
to take and receive Bequeſts and Legacies. , 

6. Ry the Statute of 35 Ed. 1. cap. 5 Parſons are reſtrained from cut- 
ting 4: in the Church-yard, but for the Repairs of the Church or 
Chancel. | = 

7. When a Vicarage is endomed, it becomes a diſtinft Benefice from 
that of the Parſonage, and the Vicar being endowed with ſeparate Reve- 
nues, he is now enabled by the Law to recover his Temporal Rights, 
without Aid of Parſon or Patron, and hath the whole Cure of Souls 
transferr'd to him by Inſtitution from the Biſhop ; (the chief Conſide- 
ration for aſſigning a perpetual Endowment to a reſiding Preſhyter be- 
ing the perpetual Diſcharge from the Cure of Souls) In ſome Places 
both the Parſon and Vicar receive Inſtitution from the Biſhop to the 
ſame Church, as it is in the Caſe of Sine Cyres,, the Original of which, 
as it is mention'd in the Codex, was thus: The Rector, Loy proper 
Conſent) had a Power to intitle a Vicar in his Church to officiate 
under him, and this was often done; and by this Means two Perſons 
were inſtituted to the ſame Church, and both to the Cure of Souls, and 
both did actually officiate: So that however the Rectors of Sine Cures, 
by having been long excuſed from Reſidence are in common Opinion 
diſcharged from the Cure of Souls, which is the Reaſon of the Name; 


and tho' the Expreſſion in the Law Books is, that the Rector hath the 


Cure of Souls habitualiter, and the Vicar actualiter, yet it is ſaid in the 
Codex to be improper, unleſs where a Rector or Vicar is non-reſident, 
and the Ordinary appoints a Curate, and during ſuch Non' reſidence 
transfers upon him the Cure of Souls; in that Caſe (ſays he) it may 
properly enough be ſaid that the Cura Animarum is in the Rector or Vicar 
babitualiter, — in the Curate adtualiter, becauſe the Diſcharge in the Na- 
ture of it is only Temporary: Whereas in the other Caſes the firſt Sort 
of Diſcharge, in the Nature and Reaſon of it, is evidently perpetual; and 
the ſecond Sort is no Diſcharge at all. Gb. Cod. 573. | 

8. The Parſon, by making the Endowment, acquires the Patronage of 
the Vicarage. For in Order to the Appropriation of a Parſonage, the 
Inheritance of the Advowſon was of Neceſſity to be transferred to the 
Corporation to which the Church was to be appropriated ; and then the 
Vicarage being derived out of the Parſonage, the Parſon of Common 
Right muſt be Patron thereof. So that if the Parſon makes a Leaſe of 
the Parſonage, the Patronage of the Vicarage paſſes as incident to it. 
But it was held 21 Zac. 1. that Pariſhioners may preſcribe for the Choice 
of a Vicar ; and before 16 Fac. 1. in the Caſe of Shirley and Luder bill, it 
was declared by the Court, that tho' the Advowſon of the Vicarage of 


Common Right is appendant to the Rectory, yet it may. be appendant 


to a Manor; but the Reaſon given for it (viz. that the Rectory might 
be appendant to a Mannor before Appropriation, and the Advowſon of 
the. Vicarage upon the Appropriation reſerved to the Patron, and ſo to 
be appendant as the Advowſon of the Rectory was) the Codex mentions 
not to be altogether conſiſtent with the Doctrine upon which the Gene- 
ral Rule is founded. Gb. Cod. ibid. | 
9. The Ad of Endowment by the Biſhop might be made either in 
the Act of Appropriation, or by a ſubſequent Ad and a /eparate Inſtrument, 
and for that Purpoſe the Caſe of Cave and Ofby, in Hile's Rep. 156, is 
cited in the Codex, *Tis there ſaid likewiſe to appear to be true in 
many Inſtances in the Eccleſiaſtical Records : And to be mentioned in 
the Codex, that the Clergy in ſearching for Endowments in the Regiſtries 
of Biſhops, or the Court of Augmentations, G. may not negle& the 
Acts of Appropriation z nor deſpair of finding the Endowment, becauſe 
they find not a ſeparate Act or Inſtrument of Endowment, Gib. Cod. 
TI . --. n Dis , 64 
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in, as Parſon, therefore by the Leaſe of the Parſonage he doth demiſe the Church and Church- 
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Parſon. 


10. Any Words in an Endowment being doubtful, ſhall be interpreted 
by PraFice, and to the Advantage of the Vicar, and the Cafe before in 
fol. 4. pl. 7. the Caſe of Reynolds and Green in Het. 135. and 2 Bulſt. 37. 
and that of Higham and Beſt before in pl.6. are cited in the Codex 
to prove that Rule: But he tells us that the moſt difficult, though 
moſt common Queſtion that relates to the — of Endow- 
ments, is, what the Vicar ſhall have in Virtue of the Phraſe Minnte 
Decime, i. e. what in many Caſes ſhall be call'd Minute Decime, for 
which he refers us to his Chapter of Tithes, Cib. Cod. 754. 

11. The Purſen can't preſcribe againſt the Vicar's Endowment, becauſe 
original Endowments are of ſuch Authority as no Time can deftroy ; and 
the Codex mentions, that it were much to be wiſhed, for the Sake of the 
poor Vicars, that diligent Search were made after them in Eccleſiaſtical 
Offices, and other Repoſitories of Record; in order to bring to Light 
and preſerve as many as can poſſibly be found, eſpecially ſince it hath 
been alſo adjudg'd, that if a Vicar hath uſed Time out of Mind, or for 
a long Time, to take particular Tithes or Profits, he ſhall not loſe them, 
becauſe the original Endowment is produced, and they are not there: 
For inaſmuch as every Biſhop had an indiſputable Right to augment Vi- 
carages, as there was Occaſion ; and this whether ſuch Right was reſer- 
ved in the Endowment, or not, the Law will preſume that this Addi- 
tion was made by Way of Augmentation, Cib. Cod. 554. Hardr. 328. 
2 Brownl. 36. Noy3. Mo. 761, 780. 

12. The Loſs of the Original Endowment is ſupply'd by Preſcription, i. e. 
if the Vicar hath enjoyed this or that particular Tithe by conſtant U- 
ſage, the Law will preſume that he was legally endowed with it, by 
the ſame Reaſon that it preſumes ſome Tithes might be added by way 
4 3 mentation, which were not in the Original Endowment, Gib. 

04: 754. 

I 1 The Endowment of a Vicarage might be appropriated, with this 
Exception only; that it muſt not be to the Parſon: which Kind of Ap- 
1 would ſeem (ſays the Book) very ſtrange, and could hardly 


e thought legal; if it were not ſupported by the Joint Opinions of three 
Reverend and Learned Judges. 16:4. 


* — —_ 


* * 


(8) Parſon. 


The Intereſt of the Parſon in the Church and Church-yard. 


1, HE Parſon may leaſe the Church and Church⸗vard by the (0 When « 
T Leale of the (a) Parſonage. 8 Hen. 6. 9. admitted. 129 . 


other, the Words which are put to comprehend the Thing demiſed, denote what the Party leaſing intended to 
leaſe or make a Demiſe of. The Word Parſouage ſignifies that which the Parſon hath a Right to and an Intereſt 
Grants and Demiſes Things which may be ſaid to be comprehended under the Words made Uſe + pauy) Many Fn 
Thang demiſed, do not ouly paſs ; but alſo Things which are incident appendant or appurtenant, as it was held 
by all the Juſtices of the Bench, That if a Parſon leaſeth his ReRtory for a Term of Years by Parol, the Leſſee 
ſhall have all the Tithes and Offerings as incident to the Rectory. Bro. Tit. Leaſes, pl. 15. and fi ach Leaſe is 
good, tho" there be no Parſonage-houſe, but onlyz a-Church and Church- yard. But Tithes and Offerings alone 
can't be leaſed without a Deed, no more than a 


ent, ibid. becauſe they lie in Grant, Bro. Tit. Le EF. 
9 Hen. 8. 12. ibid. pl. 20. per Fineux and Fremaile the ſame Point; x. ro. Tit. Leaſes, pl. 1 


by them the Church, aud Church- 
yard are the Rectory, and all paſs by the Name of the Rectory. c * 4 


2. The Leſſee at Will of the Parſon, bzought an Action of 
(b) Treſpaſs fo2 bzeaking his Meſſuage ann LY which was (b) The pa- 
the Church and Church- ard, n it was admitted to be main⸗ on may have 


tainable. Aion of 


Uicar. 
Tech for tainable. Tt ſeems by the Book, that it was fo2 coming there 
curting and not in the Time of Service, oz ſuch like, but at another Time, 


Carrying | 
away the 8 Hen. 6. 9. : 8 : 

Trees from his Chwch-Yard. Bro. Title Leaſes, pl. 20. 21 Hen. 7. 21. Title Dean and Chapter, pl. 2. 
Per Markham, W a Man ejects a Parſon without Colour, he ſhall have an Action of Treſpaſs ; and he may 
have an Aſſize of his Rectory, Church-Yard and Glebe, againſt a Stranger who hath not Colour, or who 18 


therein « wrong Doer, for it is his Frechold, Bro. Dean and Chapter, pl. 12. 38 Hen. 6. 19. Did. pl. 7. 


. — 
* 
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OSS Parſon. 


. Tf there be a Parſon app2op2iate of a Church, and alſo a 
Qicar endowed thereof, the Trees in the Church and Church- 
(c) x Rolls, Pard belong to the Uicar, and not to the Parſon, (c) fo2 it 


#-p.255- ſeems the Qicar ought to repair the Church, and ye ſhall have 


Caſe, but the the Trees who ought to repair the Church. Dubitatur. Mich. 


fame Point 13 Jac. B. R. Bellamy's Cale, 


does not ap- 


ar, 


> 2% 4. . - —— 
287. 
(H) Parſon. Vicar. 
Re-United. Enlarged. 


I. I F there be a Uicar, and a Parſon appꝛopziate, the D2dinary 

and the Parſon appꝛopziate, in the Time of the Uicarage 

being vacant, may re-unite the Uicarage to the Parſonage. 

(a) Per C (a) Mich. 7 Jac. B. K. Stafford 8 Caſe upon a Reference out of the 
riam, 1.4. Court Of Wards, admitted by the Jultices, 

ſon, Vicar of the Church of Kimbolton, againſt Bedel. Cro. Elix. 873, The Vicarage ſhall not be intended 


to be re-united, but ſomething onght to be ſhewn of ſuch re-uniting, and that though for 160 Years paſt there 
had not been a Vicar preſented, yet that ought not to be deemed a Diſcontinuance of the Vicarage, 


2. Ik there be a Parſonage appꝛopꝛiate, in an Eccleſiaſtical 

Perſon, which never came to the Ring by the Statute of Po⸗ 

naſteries, and a Uicarage endowed there alſo, and the Parſon 

makes a Leaſe of the Parſonage fo2 Lives, accozding to the 

Statute of 52 Hen. 8 the Uicar may well ſue in the Eccleſiaſtica! 

Court, againſt the Parſon and his Leflee, who came in by the 

Statute fo2 the Additton of Maintenance, and the O2dinary map 

compel them to encreaſe his Maintenance; fo2 upon all Appꝛopꝛi⸗ 

ations, ſuch Power to encreaſe the Maintenance of the Uicar, 

was reſerved to the Ozdinary, and the Lefſee came in, ſubjet 

March 89. to that Charge. Hill. 9 Lear. between Hitchcot, Plaintiff, 

and Thornborough and Hitchcot, Defendants. The Plaintiff being 

Qicar of the Pariſh of Preſhut, in Comitatu Wilts, and Thornbo- 

rough Parſon, the Church being apP2oP2iate to the Maſter of the 

Choiriſters, in the Cathedzal Church of Sarum, he being the Pa⸗ 

ſter, and the other Defendant being his Leſſee, and upon fuch 

Suit againſt the Defendants by the Cicar in the Eccleſtaſtical 
Court, a Pꝛohibition was deny'd, it being mov'd by Mr. Maſon. 

3. There is no Doubt but that the Ordinary had ſuch Power to aug- 

ment Vicarages, and now hath over Spiritual Impropriators but ſince the 

Statutes of Diffolutions, all durften (at leaſt in the Hands of Laymen) 

are become meer Lay Fees or Inheritances of a meer Temporal Nature; 
and therefore all ſuch Poſſeſſions are entirely diſcharged from the Ordina- 

ry's Juriſdiction as to the Power of making an Augmentation of a Vicarage 

out of any Rectory which is in the Hands of a Lay Impropriation. But 
the Author of the Codex, in pag. 757, ſeems to be ſomewhat diſpleaſed 


lution, 


with this Conſtruction of the common Lawyers, upon the Acts of Diſſo- 
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lution, and ſays, That all Appropriations before the Diſſolution, were 
enjoyed under the Obligation of enlarging and augmenting Vicarages, 
« where it was needful; and ſeems to exult upon what is ſaid in the 
Caſe of Hitchcock and Hitchcock, in March 875, © that the Power of the 
«< Biſhop augendi & minuendi, the Portion of the Vicar, is by the Com- 
« mon Law.” Then (ſays he) came the Acts of Diſſolution, viz. that 
the King ſhall have and enjoy to him and his Heirs for ever, all and ſingu- 
lar ſuch Monaſteries and Tithes, in as large and ample Manner as the 
Abbots held them, and elſewhere, in the State and Condition that now 
they be; And that the Takers from the King ſhall have all ſuch Suits, Ac- 
tions, Entries, &c. in like Manner, Form and Condition, Ec. © which Acts 
4 of Diſſolution were grounded upon Surrenders made by the Religious 
ce jnto the Hands of the King. From whence (he goes on) it hath been 
% argued with great Appearance of Reaſon, That nothing could come 
into the King's Hands, in Virtue of the Surrenders of the Religious, 

but what was theirs; And the Right of the Biſhop to augment, and 
of the Vicar to claim the Augmentation, was not theirs: That the 
moſt natural Conſtruction of the King's enjoying the Impropriations 
in the ſame Manner, Form, and State as the Religious did, 1s, That 
he ſhall enjoy them with the ſame Limitations, Privileges and Bur— 
thens, as the Religious did. That accordingly, it is granted, That 
Exemptions from Tithes can be enjoyed by the Grantees, only while 
the Lands remain in their own Hands, becauſe that Privilege which 
was granted to the ſeveral Orders, was not abſolute, but /ab modo 
(viz) quamain Propriis manibus Excolumntur : That becauſe Reparations 
of Chancels, Payments of Curates, Proxies, Hnodals, &c. reſted upon the 
Religious Appropriator, therefore they have always reſted upon the Lay 
Impr opriator That (by like Conſtruſtion) as the Religious held thoſe 
Appropriations with the Charge of a competent Maintenance of a 
Vicar, at the Diſcretion of the Ordinary; 10 do the Lay Owners hold 
their Impropriations with the ſame Charge : That the Meaning of 
the Parliament was not to deſtroy the Rights of other Men, but only 
to ſuppreſs the Monks : That in the ſeveral Acts of Diſſolution, there 
are general Savings of Rights, &c. to all Bodies Politick, Sr. and 
particularly of Portions, &c. which any one may, or might have had, 
in or to the Premiſſes, or to any Part or Parcehereof, in ſuch like 
Manner, Form and Condition, to all Intents, Refpects and Purpoſes, 
as if this Act had never been had or made; and therefore that the 
Vicar having then a Right to a Congrua Portio (1. e. Part or Parcel, as 
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if he denied it; and the Biſhop having a Right to aſſign ſuch Por- 
tion, and to enforce the Allowance of it by Sequeſtration, and other 
Eccleſiaſtical Cenſures; both the Biſhop and the Vicar have thoſe 
Rights reſpectively preſerved to them in the ſaid general Savings: 
That if it be objected, that thoſe Clauſes of Reſervation of Right, do 
not expreſly mention, either the Juriſdiction of the Biſhop, or the 
Portion of the Vicar ; the Anſwer is, That neither do they mention 
the Reparation of Chancels, or Payment of the Stipends of Curates ; 
yet both thoſe Burthens, as having reſted upon the Religious, paſſed 
from them to the King, and from the King to the Grantees. That 
tho they are now applied to other Ends and Uſes than heretofore 
they were, yet they retain the fame Nature; and if it had been un- 
derſtood, That after the Conveyance into Lay Hands, they till remained 
Eccleſiaſtical Duties, they might have been recovered as other Chattels or 
Lay Fees are, by Action of Debt, or otherwiſe, at Common Law; and there 
had needed no A of Parliament to enable Laymen to ſue for them, nor 
would the Remedy have been given in the Spiritual, but moſt certainly in 
the Temporal Courts, Notwithſtanding (ſays the Codex) it muſt be con- 
ſeſs d, that nothing is more peremptorily deliver'd throughout the 
Books of Common. Law, than the. contrary Doctrine, viz. That ſince 


© the Diſſolution, all Impropriations (at leaſt in the Hands of Laymen) are 


& become 


—_— 
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2 4 become meer Lay Fees, of Inheritances of a meer Temporal Nature, from 
« whence they (i. c. the common Lawyers) inferr, that therefore all 
« ſuch Poſſeſſions are entirely freed from the Spiritual Juriſdiction z and 
Gib. Cod, 585, © particularly that the Ordinary hath no Power to make an Augmenta- 


&* tjon of any Vicarage out of any Rectory which is in the Hands of a 
« Layman. But the Statutes of the Land Con he) do no where call 
« them Lay Fees (on the contrary ) they always ſpeak of them by their old 
t Eccleſiuſtical Names, Benefices, Rectories, a ng Appropriations, 
% Tihes, Church Duties, and the like. And it is humbly conceived, 
“ That in any Point which depends upon a written Law, there is no 
« Force in a bare Name impoſed at Pleaſure, further than as the Name 
e jtſelf appears to be warranted, by the plain Language of the Tenor 
«© of the Law. Gib. Cod. 758 — © By 

So that he ſeems to take it, that the common Lawyers have made 
a ſtrained and a forced Conſtruftion upon Impropriations, ſince the Statute 
of Diſſolutions, to call them Lay Fees, and treat em as Temporal Inheri- 
tances; and that tis a Concluſion from wrong Premiſſes to ſay, that 
therefore all ſuch Poſſeſſions are entirely freed from the Spiritual Ju- 
riſdiction; and that there is no Force in a bare Name impoſed at Plea- 
ſure, further than as the Name itſelf appears to be warranted by the 
plain Language of the Tenor of the Law. But if it can be made ap- 
pear, that Impropriations after the Statute of Diſſolutions, could be no other- 
wiſe conſider d than as Lay Fees and Temporal Inberitances, and that they 
are ſo conſider'd even by Acts of Parliament, then it muſt be allowed, 


that as ſuch it is a juſt and right Concluſion; that therefore they are 


entirely freed from the Spiritual Juriſdiction; from which it will follow, 
that it is not the bare Name of a Lay Fee that enforces the Argument that 
they are not under a Spiritual Juriſdiction, but that they are in Fact Lay 
Fees and Temporal Inheritances, and therefore cannot be under the Spiritual 
Juriſdiction, It need not, I apprehend, be argued, that whatever is of 
Temporal Cognizance by an Act of Parliament, which gives a Right, or 
creates a Property in a Thing where the Party could have none before, 
ſhall be liable and ſubject only to the Temporal Law and Juriſdiction 
therefore if [mpropriations, conſider'd as ſuch in the Hands of Laymen, 
by the Acts of Diſſolution could not be ſo before; then it will neceſſarily 
follow, that thoſe Bſleſhons are gain'd, or at leaſt poſſeſs'd in Virtue of 
the Act of Parliament, and are therefore Lay Poſſeſſions or Lay Fees ; 
and entriely of Temporal Cognizance. Before the Acts of Diſſolutions 
they were not grantable over, neither could they endure longer than 
the Bodies to which they were appropriate, the Reaſons were, becauſe 
ſuch Appropriations carried not only the Glebe and Tithes (which they 
might grant away) but did alſo give them the Spiritual Function, and 
did make them Parſons of the Church, and did ſupply Inftitution and 


InduQtion, which being the higheſt Parts of Truſt could not be eſtranged; 


and therefore the Inſtrument of an Appropriation runs thus, that they 
and their Succeſſors, not their Aſhgns, ſhall be Parſons. Hob. 7507. 

So that as 1 — not before the Statute of Diſſolu- 
tions, be granted over, but in Virtue of thoſe Statutes, the Churches 
appropriate where they were ſo, in Religious Houſes, and the Advow- 
ſons where they were ſeiſed of em not appropriate, were granted 
to the King, and the Grantees or Patentees of the King, had thereby 
an Intereſt in the Appropriation, not barely by the Surrender of the 
Religious Houſe into the Hands of the King, and the ſame Intereſt 
4 over to all Intents and Purpoſes as the Religious Houſe had; 

ut they had an Intereſt by the King's Grant, of an Eſtate given 
him by Parliament, and therefore had it in the ſame Manner as the 
King had it, and r had a Fee which before they could not 
have from the King at all; ſuch Fee therefore was, as to the Grantee or 


| Patentee, a Fee created in Reſpe& and by Virtue of the King's Grant 


of a Thing, veſted in him by Parliament, and as ſuch could be no on 
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them a Lay Fee in the Grantee, 7. e. a Fee og Poſſeſſion, which when 


the Statute of »Diſſolutions was made, was not of Spiritual Cognizance 
while in the Hands of the King, and could not be more but rather leſs 
of Spiritual Cognizance, than when it was in the Hands of the King 
himſelf. 

The Reverend Author is pleaſed to ſay, that the Statutes of the 
Land do no where call them Lay Fees, but that on the contrary they always 
ſpeak of em by their old Eccleſiaſtical Names, Benefices, Rectories, Par- 
es Appropriations, Iithes, Church Duties; this Aſſertion I humbly appre- 
hend his Lordſhip is miſtaken in, for I can never think a Perſon of his 
Lordſhip's Integrity and ſtrict Regard to Truth, would have made ſuch an 
Aſſertion in the Codex, knowing at the ſame Time that the Act of the 
32 of Hen. 8. cap. 7. inſerted by his Lordſhip in the ſame Book, and 
under the ſame Title, and not many Pages before, ' appointing how Tithes 
ought to be paid, and how to be recover d not being paid, Sec. 7. expreſly 
ſtiles them Temporal Inheritances ; and tho' it does not expreſly call em 
Lay Fees, it calls em Lay Uſes and Profits; and I would be glad to 
know if there's any Difference between Lay Feen and Temporal Inheri- 
tances and Lay Uſes and Profits, the Words of the Act are theſe, © And 
e it further enafted, That in all Caſes, where any Perſon or Perſons, 
* which now have, or which hereafter ſhall have any Eſtate of Inhe- 
* ritance, Freehold, Term, Right or Inheritance, of, in, or to any Par- 
* ſonage, Vicarage, Portion, Penſion, Tithes, Oblations or other Eccle- 
* ſiaſtical or Spiritual Profits which now be, or which hereafter ſhall be 
made Temporal, or admitted to be, abide and go to, or in 1emporal 
Hands and Lay Uſes and Profits, by the Law and Statutes of this 
© Realm, ſhall hereafter fortune to be diſſeiſed, deforced, wronged or 
* otherwiſe kept or put out from their lawful Inheritance, Eftate, Seiſin, 
* Poſſeſſion, Occupation, Term, Right or 'Intereſt, of, in, or to the 
« ſame, Sc. That then in all and every ſuch Caſe or Caſes, the Perſon 
or Perſons ſo diſſeiſed, deforced, or wrongfully kept or put out from his 
« or their Right or Poſſeſſion, &c. their Heirs, Wives, and ſuch other, 
Se. ſhall and may have their Remedy in the King's Iemporal Courts, 
** or other Temporal Courts, as the. Caſe ſhall require, for the Recovery, 
* getting or obtaining of ſuch Inheritance, Eſtate, Freehold, Hiſin, Poſſeſ- 


* ſion, Term, Right or Intereſt, by Writs original of Precipe quod red- 
Sod ei deforteat, Writs of 


* dat, Aſſize of Novel Diſſeiſin, Mortdanceltor, 
* Dower, or other Writs Original” And then the Statute goes on and 
appoints, that Fines ſhall be levied thereof as of other Lands, Tenements 
and Hereditaments; therefore we appeal to any Man whether this Sta- 


tute does not in the ſtrongeſt Terms, op not uſing the Identical Term 


Lay Fees,) denote and conſtrue em to be ſo, ſince it not only ſays, that 
they are Temporal, and that they may abide and go to or in 1zmporal 
Hands, and be Lay Uſes and Nate, and makes Uſe of Words applicable 
to Temporal Inheritances and Lay Fee, as Diſſeiſin, Deforcement, &c. but 
alſo appoints a Temporal Kemedy to recover em as other Temporal In- 
herttances; however, in compiling a Work of ſo great a Bulk as the 
Codex, wherein ſo many Acts of Parliament are inſerted, it may be 
very eaſy to forget the Words and Expreſſions of an Act of Parliament; 
beſides, the Act itſelf may have been ſent to Preſs, while this Part of 
the Codex was preparing, and that may be ſome Excuſe. His Lordſhip 
ſays further, that if it had not been underſtood, that after the Conveyance into 
Lay Hands, they ftill remained Eccleſiaſtical Duties, they might have been reco- 
vered as other Chattels or Lay Fees are, by Action of Debt, or otherwiſe, at Com- 
mon Laws and there had needed no Aft of Parliament to enable to ſue for them, 
nor would the Remedy have been given in the Spiritual, but moſt certainly in the 
Temporal Courts; as to that, the Dues, Tithes, and Duties due to the Im- 
propriators by their being poſſeſsd of Churches, to be ſure, are conſidered 
as Things Eccleſiaſtical ; but Things Eccleſiaſtical may belong and be 
incident to a Temporal Inheritance, as the Patronages of Livings, are 
Matters Temporal, and the Rights of Patronage are ta be tried and = 
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cuſſed by the Common Law; and yet Preſentation and Inſtitution, are in- 
cident Matters thereto of a Spiritual Nature, and under the Cognizance of 
the Spiritual Court, till Induction. And tho? theſe Eccleſiaſtical Duties, 
of Right, ought to be paid to the Lay Proprietors, yet there was a Ne- 
ceſſity for an Act of Parliament to direct, that Lay Impropriators might 


ſue for em; for after the Act of Diſſolution had paved a Way for Churches 


and Appropriations to come into Lay Hands, it the Lay Impropriator had 
ſued in the Spiritual Court for his Iithes, &c. he would have been told 
there, that he had no Right to recover them : For which Reaſon (as it 
was neceſſary) the ſame Act of 32 Hen. 8. cap. 7. reciting, © That Lay 
* Impropriators had not any Remedy in the Eccleſiaſtical Courts, or at 
* Common Law, for the Recovery of their Tithes, &. appointed that they 
* ſhould have a Remedy for the ſame in the Spiritual Court ;” where 
Tithes (not ſubject to a Modus or Preſcription) are properly ſuable; but as 
to the Inheritance of the I there the Act appointed a Remedy 
at Common Law : So that this ö 
= Parliament have named and conſtituted Lay Impropriations, Lay Fees; 
that there was a Neceſſity of appointing a Remedy for their Tithes, and 
that the Statutes of the Land have not always ſpoke of them by their old 
Eccleſiaſtical Names of Benefices, RectWories, Purſonages, Sc. as his Lord- 
ſhip is pleaſed to aſſert ; and that 'tis not a Bare Name impoſed at Plea- 
ſure, but the plain Language and Tenor of the Law, which conſtrues 
Lay Impropriations, Lay Fees, and as ſuch are out of the Eccleſiaſticl Ju- 
5 — as to the'Ordinary's Power of augmenting the Vicarages ; and 
there is the ſame plain Reaſon why he ſhould not have ſuch Power, 
ſince his Lordſhip doth confeſs in ſeveral other Places in the Codex, as 


the Truth is, that the Ordinary in that Caſe hath no Power to diſſolve 
ſuch Vicarages. - 


- Parſon. | Vicar, 


the Parſonage, if the Remainder be not inſufficient. 31 
n. 6. 14. | Ee . 

2. Ik the Parſonage be impoveriſh d, and ſa much decaped. 
that the Par ſonage by itſelf, oꝛ the Uicarage, have not ſufficient 
(a) Per He tu ſuppoꝛt them, then the Uicarage (a) ſhall be determined, and 
le, nd z, reftozed to the JParſonage, and to that agreed the Dottozs, Ibid, 


werton. Bro. 


Title Dean and Chapter, pl. 25. faid there to be. 31 Hen. 6. 13. 


Ik a Charge be ariſing upon the Uicarage, he all 
Recompence out of the Parſonage. 31 Hen. 6. T4. Hall Jave a 
| 4. If a Parſon. appꝛopziate, who is Patron of the Uicarane 
(o) No AR of of the ſame Church, by Agreement, (b) en him and the Oz⸗ 
che Ordinary Diary, pꝛeſents the Uicar to a Parſonage, that unites the Par: 
can difappro- ſqnage and Uicarage together. 44 Ed. 3. 33. b. 44 Aſſ. 35. | 


priate 2 . T 2 2 8 . 
Church; but if the Parſon appropriate (who is Patron) preſents, that diſappropriates the Church, and per 
Hobert, if he preſents, and his Clerk refuſed for ſuch Cauſe, and Notice given, Lapſe ſhall incur ; for the 


Appropriation gives him a Choice to hold or not, as appears by the Form of an Appropriation in Grendon's 
Caſe, which by his Preſentment, he has renounc'd, Hob. 1 | © 


5. But if the Lefſee of the Parſonage, p2eſent the Uicar to 
the arſonage, this Union will not bind the Leſſoz, 44 Ed. 3. 
33. b. 44. Afl. 37. 

6. And if they are united, the Endowment is come to the Par: 
ſon again. 20 Ed, 4. b. ac 

_— 7.J 


1. T* the Uicarage be diminiſhed, the Uicar ſhall have moze from 
He 


all ſuffice, to ſhew, that the very Acts of 
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7. Tf the Parſonage becomes (c) greatly impoveriſhed, the ©2- ( Kell, Rep. 
vinary may direct, that the Parſon may be reſtozed to that 775776. 
whereof he endowed the Uicar, 40 Ed. 3. 28. b. 3. therecired, 
w 8. But he cannot do it unleſs fo2 the (d) Poverty of the Pat- 0 An if 
ſonage. 40 Ed. 3. 28. s — this Reftora- 


: | tion of the 
Vicars Endowment to the Parſonage, be upon a Suggeſtion of the Poverty of the Parſonage, which is falſe, 
it will be void. Cro. Elix. 8 | 


2. But if a Stranger gives Land to the Uicar, and his Suc-  _ 
ceſſoꝛs, the Oꝛdinary (e) cannot meddle therewith. 40 Ed. 3. 28. b. () 19. Far. 
ſame Point, 20 Ed. 3. Fitz. Annuity 32. 16 Ed, 3. Fitz, Amiuity 24. aud Bro. 1 52. there cited. 


10. Ik an Abbot, being a Parſon appꝛopꝛiate, be Patron of 
the Uicarage, and p2eſent to the Qicarage by the Name of the 
wr this diſapp2optiates the Parſonage, and makes both 
var. * t 1 n but a Parſonage, and re-unites them. 
11 en. ©. 18. D. 3. i 

11. If a Patron of a Uicarage, another being Patron of the 7%. 22: 
Iarſonage, pꝛeſents thereto by the Name of a Pärſonage, and 
s Cir is invuted, yet it continues a Gicarage. Dubitatur 
11 HEN. ©. 19, 32. b. ; 

12. The ſame Law is, if the King (f) pꝛeſent by ſuch. Mame (0) 5, Tic. 
to ſuch Uicarage, Dubitatur 11 Hen. 6. 18. b. Annuity 44. 
13. If there be a Uicarage and Parſonage, and both are va- 
tant, and one pꝛeſents (g) his Clerk as Parſon, and he is there- (s) 3--. Tic. 
upon indutted, this ſhall unite the Parſonage and Uicarage again, , 44 


11 Hen. 6. 33. 

14. Tf a Parton appꝛopꝛiate, creates a Uicarage, and after- 
wards the Advowſon of a Church is recovered by a Ulrit of 
" Right, the Aicarage is thereby defeated, becauſe that the Plain⸗ 

tiff recovers from a Right higher thati the making of the Uica- 
rage, 17 Ed. 3. 51. b. 76. 3 | . 

15. But otherwiſe it is, if he recovers of a Right ſubſequent to 
the Creation of the Uicarage. 17 Ed. 3 | 

16, To underftand the Caſes above, this Rule of Law is neceſſary to 
be known, that Omne diſſolvitur zo modo quo Colligatur, i. e. every Thin 
capable of Diſſolution is to be diſſolved by Maus equal in its Nature an 
Circumſtances to thoſe, whereby it was created. At Common Law, Vicars 
were removeable at the Diſcretion of the Ordinary, for he had a Power 
at any Time of creating a Vicarage, with the Conſent of the Patron, 
when the Church was vacant, and with the Conſent of the Parſon and 
Patron when the Church was full; and as he had a Power to create, ſo 
had he to diſſolve ſuch Vicarages : And after the Conſtitution of Othobon, 
which appointed an Endewinent for Vicars in Churches appropiate, the 
Vicarage and the Vicars were till ſpiritual, and ſo was the Endowment, 

and were not of Ter Conuzance; but after an Endowment by the 
Statute, the Vicar and Vicarage come to be of Temporal Conuzance, ſo long 
as ſuch Vicarage continues. Yet it hath been ſaid that the Hiritualiy, i. e. 
' the Cure of Souls, is the ah Part, and the Endowment is only accefſory 
dy Way of Reward ; and the Biſhop ſtill having a Power with proper 

Conſent of the other Parties intereſted, to determine the Principal, 1. e. 
the Cure of Souls, the Reſidue, i. e. the Temporal Part of the Vicarage 
falls with it: This muſt be underſtood of Vicarages not in the Hands 
of Lay Impropriators, nor within the Statutes of 15 Rich. 2. and 4th of 
H. 4. But in the Caſe above, when the Parſon: appropriate, who is no 
other than perpetual Parſon, is Patron of the Vicarage, preſents the Vi- 
carage to the Parſonage, by this, the Vicarage, which was once de- 
rived out of the Parſonage, is merg'd and extinct in one and the ſame 
Perſon z and being fo, it falls under another Rule of Law, that when 

a Thing is once diſſelved and merged in that out of which it was de- 


T (Hived, 


16 


* 42 


Parſon, Uicar. 


2 Rel, Rep, 


100. 


1 - s 
rived, in one and the ſame Perſon, it is gone, not in eſſe, nor capable © 


being ſo, but by being newly created in the ſame Manner it was at 


firſt. And as this does not tend to the Injury of any other Perſon, it 
ſhall be conſtrued by Law, which always in its Conſtruction regards the 
Parties Intent, that this was done in that Manner. But in the Caſe, pl. 5. 
of a Leſſee, there, tho' he preſents the Vicar to the Parſonage, yet the 
Union of the Vicarage and Parſonage ſhall be no longer binding and of 
Force, than the Life of the Preſentee; and the Vicarage ſhan't by Act 
of Law be conſtrued merged, becauſe that would tend to the Injury 
of a third Perſon, And aus vel conſtructio legis nemini facit mjuriamy tor 
the Intent of all the Parties intereſted don't _— to warrant the. 
Merger by Conſtruction of Law. And in the Caſes in p!. 11, 12. 
they are well underſtood by what is mention'd before, only with this 
to be added, every Man by Law is ſuppoſed to grant that which he 
lawfully may. Now when the Patron of a Vicarage, another being Pa- 
tron of the Parſonage, preſents to the Vicarage by the Name of the 
Parſonage, if this ſhould be conſtrued a Union of the Vicarage to the 
Parſonage, that would be to diveſt the Patron of the Patronage of his 
Parſonage, and therefore he ſhall be conſtrued only to have preſented a 
Parſon to what he might do, viz. the Vicarage, for otherwiſe it would 
fend to the Injury of the third Perſon, i. e. the Patron of the Patronage. 
But in the Caſe pl. 13. no Patronage is alter'd, and the ſupreme Patro- 
nage in the King is not changed by it. Palm. 221. 

17. When ever a Thing is partly of Spiritual Cognizance, and partly of 
Temporal Cognizance, and that Part which is of Spiritual Cognizance is 
the Principal, and that Part of 'Izmporal Cognizance is the Acceſſory, the 
Common Law of England will give Way and permit the Spiritual Law 
to judge concerning it, but with this Reſtraint, that provided the i- 
zual Judges do not apparent Wrong, for in that Caſe the Temporal Law 
will interpoſe and judge concerning ſuch Matter; and when once a Thing 
is created, the Law ſuppoſes it to exiſt to fome good and neceſſary Purpoſe, 
and therefore will not, as far as it is in its Power, permit its Diſſolution 
without ſome Reaſon and Foundation for it, when the Parſonage out of 
which the Vicarage is derived, is greatly impoveriſhed, it is but juſt 
that the Vicarage which was but a derivative Exiſtence, ſhould recur to 
its Original, guafſ: revolutione in materiam primam to aid and aſſiſt its Wel- 
fare; and therefore the Law did permit the Ordinary to re-unite the Vi- 
carages again to the Adary, oþ but if this Revolution of the Vicars En- 
dowment to the Parſonage be upon a Suggeſtion of the Poverty of the 
Parſonage, which is falſe, the Law will conſtrue it fraudulent and void, 


becauſe the Law, which is an utter Enemy to Fraud, when it finds a 


Falſhood to be the Foundation of its being done, will ſuppoſe it to be 
done with Fraud and Deceit. Cro. El:z, 501. 

18. The ſame Point in 2 Rolls Abr. 578. If a Church and a Vicarage, 
being in ſeveral Pariſhes, are united, upon a Suggeſtion that they are 
diſtant but a Mile from each other, and but few Inhabitants, and that 


the Church of the Vicar'is in Decay; whereas theſe Suggeſtions are falſe, 


ſuch Union is void. Mich. 9 Car. B. R. between Sir Robert Mordaunt and 
Dobſon, per Curiam, where the Church of Walton, Devell and Wellisborne, 
in the Dioceſe of Worceſter, were united upon ſuch Suggeſtion, and the 
Inhabitants were ſued in the Spiritual Court to be compell'd to come 


to one Church, thereupon a Prohibition was granted. 


19, In the Caſe above, pl. 10. the Parſon appropriate preſenting to the 
Vicarage, by the Name of the Parſonage, paſſes out of him that which 
he lawfully may, and therefore it 1s the ſame Thing with the Caſe 
above, in pl. 4. where he. preſents the Vicar to the Parſonage, that unites 
them together in one and the ſame Perſon, But Quære in that Caſe who 


ſhall be Patron of that Parſonage, the Parſon appropriate, or the Origi- 
nal Patron before the Appropriation, | 


20. Virarages 
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20. Vicarages before the Statutes of the 15th of K. 2. and the 4th of H. 4. 
| tho? duly created, and of long Continuance might be diſſolved. This Point 
came under Conſideration 1n the Caſe of Briton and Wade 16 Fac. 1. 
2 Rolls Rep. 97. Cro. Fac. 514. Palm. 113, where the Caſe was, that an 
Appropriation had been made in the Time of King John, and fo conti- 
nued till the Reign of Hey. 6. when upon the Prior's Petition to the 
Pope, in regard, the Priory was poor, the Pope granted by his Bulls 
quod, de Cetero the Prior ſhould appoint one of his Monks to officiate the 
Cure, who ſhould be removable at motum Priorzs, and this was held to 
be a good Diſſolution, becauſe the Appropriation, having been made be- 
fore the 15th of R. 2. and 4. of Hen. 4. was not within theſe Statutes. 
But Dodderidge and Hanghton, Juſtices, held, that if the Appropriation 
had not been within the ſaid Statutes, neither Pope, nor Ordinary, could 
have diſſolved the Vicarage ; for if they could be ſuppoſed to have that 
Power, the great Deſign of the Statute of 2 Hen. 4. (u.) to have a Vicar 
perpetually incumbent, might be defeated at Pleaſure z and tho' ſuch a Power 
of Diſſolution were ſuppoſed to be conſiſtent with that Statute, it ſeems 
by no Means reconcileable with the Diſabling Statutue of 13 Eliz. c. 10. 
againſt the granting or conveying the Poſſeſlions of Vicars, as well as 
others, in any other Manner than the Statute directs. In the Argument 
of this Caſe, this Difference was taken, That when a Vicarage is diſſol- 
ved into a Parſonage preſentative, there is not any Loſs or Prejudice to 
the King, for what is loſt in the one is gained in the other, and they 
both grow together; but when it is diſſolved into a Par/onage appropriate, 
it is then become in manum Mortuam, and the King thereby will for 
ever loſe his Title of Lapſe; and therefore Auſtin's Caſe of Trin. 37 El. 
reported in Cro. Eliz. 500. by the Name of Auſtin and Tine was cited, 
to prove, that if there be an Union of a Vicarage to a Dean and Chapter, 
Or College, it ought to be with the King's Conſent ; but Quære, it that Caſe 
proves either the one or other; becauſe by that Book, nor by the ſame 
Caſe reported in Moore 661, it does not appear that it was a Union of 
a Vicarage to a Dean and Chapter. But at another Day, when that Caſe 
in Cro. . — came to be argued, a Caſe between Farry and Banks, of 
the 12th of Fac. was cited, where a Parſonage was appropriated to the 
Deanery of St. Aſaph, and afterwards the Biſhop, in the 24th of Eliz. diſ- 
folved the Vicarage, and Parry pretending that the Vicarage was not diſ- 
ſolved, but that it was in the King's Hands, by Lapſe, obtained a Pre- 
ſentation. And it was reſolved by the Barons of the Exchequer, that 
after the Statute of 31 Hey. 8. which made Parſonages Lay Fees, - the 
Ordinary could not diffolve the Vicarage, when the Parſonage was in a 
Temporal Hand, becauſe it would deſtroy the Cure; but it being in this 
Caſe appropriated to the Dean, it ſo remaining in his Hands, might very 
well be diſſolved. Cro, Zac. 518. 2 Rolls Rep. 100, 127. | 
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T. T HE Ordinary, with the Conſent of the Patron only, if the Church 
: was vacant, and with the Conſent of. the Patron and Incumbents, 
if the Churches were full, might by an A& of Union, for the Reaſons 
aſſigned by the Canon Law, unite two Churches together, and make em 


one Benefice. The Reaſons aſſigned by the Canon Law for ſuch Union, 


are ſaid to be, in Order to Hoſpitality; by Reaſon of the Vicinity of the 
Churches; for want of Pariſhioners, or by Reaſon of the Poverty, or 
Faucity of the Pariſhioners. By this Union the Churches are ſo become 
one, that a ſecond Benefice may be taken by Diſpenſation, within the 
Statute of Pluralities ; for the Words of the Union are, We unite, annex, 
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incorporate and conſolidate, and cauſe to be made the ſaid Church of A. and 
the Church of B. one Ecclefiaſtical Beneſice; and ſuch Union may be made 
to take Place in ſuturo as well as in preſenti, by proper and apt Words 
for that Purpoſe. And therefore, if two Churches are full, and one is 
duly united to the other in futuro, when either ſhall become void, the 
ſurviving Incumbent may enter upon the vacant Living, without any 
other Title than that which he received from the Act of Union. 

2. The firſt Statute made concerning the Union of Churches, was the 
27th of Hen. 8. cap, 21. by which, Hef. 1. reciting thus, 1hat in divers 
and ſundry Places within this Realm of England, there be many and ſundry 
Parſonages, the Glebes, Tithes and yearly Revenues and Profits whereof be 
not ſufficient to find a Prieſt or Curate to ſerve or miniſter to the Pariſhioners 
thereof, within a Mile or leſs of the Church, of which poor Partonages there 
is in many Places another Church pertaining to another Pariſh, ſtanding as 
neceſſary and commodiouſly for the Receſs of the Pariſhioners 1 the other poor 
Pariſh, as their own doth. — $:4, 2. reciting alſo, that Foraſmuch as the 
Charges for the Maintenance of ſuch tuo Churches and Chapels, with all Man- 
ner of Reparations, &c. be much greater than may be well raiſed or born a- 
monegſt ſuch poor Pariſhioners, and might and ſhould be eaſed and remedied 
by the uniting and knitting of ſuch two Churches into one. It is thus 
Enacted, That an Union o2 Conſolidation of two Churches in 
one, oz of a Church and CThape! in one, the one of them not be- 
ing above the yearly Value of fix Pounds, as it is rated and valued 
at to the King's Highneſs in his Court of the Firſt Fruits and 
Tenths, and not Diſtant from the other above one Mile, in any 
—— 92 Places within this Realm of England, may be from 

encefoxth had oꝛ made, by the Aſſent of the Ordinary o2 Ordinaries 
of the Dioceſe where ſuch Churches and Chapels ſtand, and by 


the Allents of the Ancumbents the2eof, and of all ſuch as have a 


juſt Right and Intereſt to the Patronages, &c. Sect. 4. That 

all Unions hereafter duly made, ſhall endure fo2 ever. Sect. 5. 

That the Firſt Fruits and Tenths ſhail be paid by both, 

Sect. 6. That all Unions in Cozpozations, without the Aﬀent of 

the Body Co2po2ate, ſhall be void. Sect. 7. And ſo alſo if the 
2artſhioners, within one Year, ſhall engage ta make the Bene- 
ce full 81. a Pear. Sect. 8. That this laſt Pꝛoviſo in Sect. 7. 

ſhall not extend to Unions already made. 


3. Upon this Statute this Point came under Conſideration in Cro. Elia. 


500. in the Caſe of Auſtin and Twyne, Trin. 37 Eli. Rol. 348. which 


ſtands thus; H. D. being Patron of two Churches, v:z. the Church of 


Dean and the Church of Aßß, within a Mile diſtant from each other; 
one being of the Value of 107. and the other of the Value of 87. and 
upwards. The Ordinary by the Conſent of the Patron united and con- 
ſlidated thoſe Churches, and the ſame Day the Patron confirmed that 
Union; and afterwards the Queen reciting that Union, ratifies and con- 
firms it by her Letters Patents; and the Queſtion was, Whether this 
were a good Union ? It was agreed on all Hands that this Union reſted 
at Common Law, and was out of the Statute of 37 Hen. 8. cap. 2. be- 
cauſe the Churches were above the Value of 8 J. mentioned in that Sta- 
tute. But the chief Exception to its being a good Union was, that 
1t ought to have been made by a Licence from the Queen precedent 
and that a ſubſequent. Confirmation would not ſerve, for he ought 
to have been the firſt Agent in the making of the Union, or at leaſt 
her precedent Aſſent was neceſſary. But on the other Side it was ſaid, 
That the Ordinary is the principal Actor in the Union; and if he 
does it with the Conſent of the. Patron and. the Queen, whether ſubſe- 
quent or precedent, it is ſufficient. And of that Opinion were Gaway, 
Clench and Fenner, and that the Union was good, and the Confirmation 
well enough as to the Time. But Fapham, who agreed that this Union 
was good at Common Law, and that it was. not material whether the 
Queen's Aſſent were ſabfequent or precedent ; yet conceived , mu 
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Yince the Statute of 37 Hen. 8. it was not ſo, and that there could not 
be a Union made of any Church exceeding the Value of 81. for tho 
that Statute be in the Aſhrmative, that the Ordinary may make a Union 
where the Church is under the Value of 8 J. yet there is a Negative im- 

lied therein, that he ſhall not make ſuch an Union, where the Church 
is above that Value. For ſays he, by the Common Law, the Ordinary 
himſelf might, with the Conſent of the Patron, have made a Union of 
thoſe Churches, which were poor, and the one not having ſufficient to 
maintain a Miniſter, without the King's Confirmation ; and what ſhould 
be ſaid to be a poor Church was the Doubt. And this Statute of 
37 Hen. 8. hath made it certain, viz. where it is not above the Value 
of 81. and that ſuch Union ſhall be good without the King's Confirma- 
tion; for he held, that at Common Law the Ordinary could not have 
made a Union, unleſs where the Church was poor; and the Statute here- 
in hath implied a Negative, That there never ſhall be an Union where 
one of the Churches is ſufficient to maintain a Miniſter, which the Law 
accounts to be 8/. And he mention'd the Proviſo in the Act, That if the 
People will encreaſe the Value to 8 J. that the Union ſhall be void; which 
ſhews the Intent of the Statute to avoid Accumulation, and to reſtrain 
the Authority of uniting of Benefices, which they had by the Common 
Law. But Gawdy and Fenner were againſt him in that Point, and ſaid, 
that the Statute of 37 Hey. 1. is only in the Affirmative, and not with a 
Negative, and then it never takes away the Common Law, as appears by 
33 Hen. 8. 50. 4& 5 Fh. & Mary 135. And at the Common Law the 
Ordinary, by Conſent of the Patron, without the King's Confirmation, 
might have made an Union of Churches, which were poor ; but not of 
Churches which had ſufficient to ſerve: the Cure, each of them by itſelf, 
without the King's Confirmation. But by the Conſent of the King, Pa- 
tron and Ordinary, a Union might be made, of any Churches of what 
Value ſoever. And this Authority is not taken away by the Statute, 
nor reſtrained, but only limiting of what a Union might be made with- 
out the King's Conſent. And the Civilians agreed, that by the Canon 
Law the Ordinary, with the Conſent of the Patron, might make an U- 
nion of Churches, of what Value ſoever; and therefore as this Union 
was good at Common Law, the Court held, that it was not reſtrained 
by the Statute. Dy. 259. fl. 19. 2 Rol. Abr. 778. | 


= 


4. By the Act of 17 Car. 2. cap. 3. Reciting the Miſchiefs of an inſuffi- 
erent | Brac for the Miniſtry, and the Neceſſity of Unions by Reaſon. of 
Churches ruin'd in the ill Times (meaning the Time of the Uſurpation, &c.) 
It was Enacted, That in every Capone the Biſhop may unite 
two oz moze Churches, with Conſent of the Co2po2ation and 
Patrons——and determine which ſhall be the Place of Wozſhip, 
and which the Church Pꝛeſentative And all Tithes and 
Duties ſhail be paid to the Incumbent of the 1 Church. 
Seat. 2. The Pariſhes ſhall continue diſtinct as to Rates, 
and to be Church⸗wardens fo2 each. Sect. 3. That the Union . 
& ſhall take Effet upon the firſt Avoidante — and the Patrons 
ſhall pzeſent by Turns, as ſhall be determined by the O2dinary , 
5 Co2pozation and Patrons, ſaving the Firſt Fruits and Tenths 
4 to the Crown, and of Pꝛocurations and Penſions as they ſtood 
1 betoꝛe. Sect. 4. That no Union ſhall be valid till regiſter d. 
5 Sect. 5. Noz where the Revenue in all is above 100 J. 
clear.— Sect. 6. That the Incumbent of a Church united b 
3 a Graduate. -Sect. 7. That Imp2opztations may be annext 
i to Patronages, Uicarages oꝛ Curacies, without Licence of Mort- 
1 main. Sect. 8. That it a Benefice amounts not to an hun⸗ 


dꝛed Dounds clear, the JIncumbent may take and purchaſe Land 
&c. without Licence. | Oy : P yale Lands, 
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5. The King being ſeiſed of the Advowſon of the Vicarage of Louthe 
in the Dioceſe of Armagh, and the Archbiſhop being ſeiſed of the Ad- 
vowſon of the Rectory, &c. near the ſaid Vicarage. The King's Incum- 
bent died, and during the Vacancy the Archbiſhop, by an Inſtrument, 
e. united both theſe Livings according to the Power which he appre- 


| hended he had by the Statute of 17 Car. 2. The Ang preſented another 


Vicar, and the Archbiſhop refuſed to admit him; and upon a Quure Im- 
dit, the Queſtion was, Whether this was a good Conſolidation, the Vica- 
rage being vacant at that Time, by which the King Lecame entitled 
to preſent, for the Words of that Statute are, That he whoſe Incum- 
© bent firſt dies, ſhall firſt preſent to the Churches united.” Which 
Words thoſe that were of Council for the King, would have to import, 
that both the Incumbents muſt be /rving at the Time of the Union: But 
here the King's Incumbent was dead before the Union, and conſequent] 

a Right was veſted in the Crown to preſent another, and (they ſaid) it 
would be very hard to diveſt the King of that Right by ſuch an Union. 
Thoſe that were of Council of the other Side, argued, (as the Caſe is re- 
ported) that this was. a good Conſolidation, tho' after the Avoidance of 
the Vicarage by the Death of the King's Incumbent, and that the King's 
ordinary Right ſhall be bound by ſuch general Words in an Act of Par- 
liament, which in this Caſe was his Right of Preſentation; tho' a Right 
which he hath by any Prerogative ſhall not be bound by ſuch Words. 
If this Caſe is rightly ſtated, there ſeems to be no Doubt, but that up- 
on the natural Conſtruction of that Act, it was intended, that the King's 
ordinary Right of Preſentation was to be bound by it. The Reporter 
tells us, that the Court were of Opinion that this Statute never intended 
any Union ſhould be made of two Churches after an Avoidance in one 
for that by the Common Law (by which this Act muſt be conſtrued ) 


there could be no Union but by the Conſent of the Patrons, neither 


could it be made in præſenti, but by the Conſent of both the Incumbents, 
tho' the Patrons did agree to unite; tho it might be made in futuro 
without the Conſent of the Incumbent. In the ſame Report of this 
Caſe, he tells us, that two Judges held, that the Union was not good, 
becauſe it was made aſter an Avoidance of one of the Churches united. 
That another held, that by the Union the Church united was extin&, 
and that he did not know in what Manner the King could preſent to a 
Church which was extinct. Indeed he tells us any bran was given 
for the King, upon another Point, viz. upon the Plea of Plenarty, that 
was not a good Bar to the or Right. But Qucre, if this Caſe is 
rightly reported? for there is a Clauſe in that Statute, that where one or 
both of tho ſaid Churches are full at the Time of the Union, it ſhall take Ef- 
fed at the next Avoidance after, and that he whoſe Incumbent dies firſt 
Hall firſt preſent, and afterwards by Turns ſucceſſively for ever. Therefore it 
can hardly be conceived that there was a Doubt whether this were a 
good Union or not, becauſe one of the Churches was vacant at the Time 
of the Union, when there is an expreſs Clauſe, that if one or both of 


the ſaid Churches are full at the Time of the Union, it ſhall take Effect 


at the next Avoidance aſter, if it were not to be a good Union, becauſe 
one of the Churches was vacant at the Time of the Union; then this 
Clauſe which ſeems to have provided for that very Caſe, would be ſu- 
per fluous and idle; for this Clauſe provides, that in Caſe both Churches 
are full at the Time of the Union, it ſhall take Effect at the next A- 
voidance after; what is that, but providing againſt that which the Re- 

orter mentions could not be done without the Conſent of the Incum- 
Gents, which Conſent can't be ſuppoſed ? Therefore it provides, that the 
Union, tho' made when the Churches are full, ſhan't take Effect till the 
next Avoidance, that 1s, *till one of the Incumbents dies, and then the 
Patron, whoſe Turn it 1s to preſent, is to preſent to the Churches united ; 
and if one of the Churches only is full, then the ſame Proviſion 
works equal Juſtice; that is, that at that preſent Vacancy the Union 
ſhan't take Effect; but inaſmuch as ſuch Union was made when one of 
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the Churches was vacant, and that Patron had the Right to preſent, the 


Union ſhall be poſtponed as to its taking Effect till the next Avoidance, 
and the other Patron is to preſent to bothz and the other Words, and 
that he whoſe Incumbent dies firit, ſhall firſt preſent, and afterwards 
by Turns ſucceſſively, can mean no other than this, that he whoſe In- 
cumbent ſhould die after ſuch Union ſhould take Effect, ſhould firft 
preſent. Mod. Caſes in Law and Equity, 6, 7, 8, 9. 


5. By an Act of 22 Car. 2. cap. 11, being an additional AF for the re- 
building of the City of London, uniting of Pariſhes, and rebuilding of the 
Cathedral and Farochial Churches within the ſaid City. By ect. 62. it was 
Enacted, That there ſhould be ;1 Pariſhes within the ſaid City 
and in Sect. 63. thoſe Pariſhes are particularly named and deſcribed which 
ſhall be Pariſh Churches. By Sect. 68. There is this Proviſo, That not- 
withſtanding the Union, the Parithes as to all Rates, Charges 
and J22ivileges to remain diſtinct ; and that notwithſtanding luch 
Anton as ato2eſaid, each and every of the Pariſhes ſo united, as 
to all Bates, Tares, Parochial Rights, Charges and Outies, 
and all other Py2ivileges and Duties whatſoever, other than 
what are herein bekoze mention'd and ſpecitied, ſhall continue and 
remain diſtinct as before: and that the ſeveral and reſpefive Pa⸗ 
trons of the ſaid Churches fo united, ſhall and may preſent by 
Turns, to that Church only, which by this At is to be rebuilt 
and eſtabliſhed fo2 the Pariſh Church o2 the Pariſh Churches ſo 
united as afo2eſaid ; the firſt Preſentment to be made by the Pa⸗ 
tron of ſuch of the ſaid Churches, the Endowments whereof are 
of the greateſt Value, 7208 * 

6. Upon a Preſentation to the Church of St. Michael Wood:ſftreet, and 
a Caveat enter'd againſt the Inſtitution by - the Preſentee of his then Ma- 
jeſty, who was Patron of St. Mary Staining (of far leſſer Value both in 
the King's Books, and the clear yearly Value than that of St. Michael 
Moodiſtreet) a Queſtion aroſe upon the Words of this Clauſe, the © firſi 
* Preſentment to be made by the Patron of ſuch of the ſaid Churches, the 
* Endowments whereof are of the greateſt Value,” Whether the King was 
bound by this Act, ſo that he ſhould not have the firſt Preſentment > As 
in the Caſe of three 2 and one be in Ward, the Aing ſhall 
have the firſ# Turn; and the King not being named, the Act of Parlia- 
ment ſhall not bind him or his Intereſt. 

Sir Barth. Shower e contra, that there are ſeveral Statutes which do 
not bind the King when he is not named, which are collected together in 
the Caſe of Magdalen College in 11 Co. 68. and he mentioning ſeveral other 
Statutes by which the King is bound, tho' not named therein; and taking 
Notice of the Reaſon and Cauſes of Union and Conſolidation of Churches 
when made, as at Common Law, by the Conſent of the Biſhop, Chapter, 
Patrons and Incumbents, ſays, that the ſame Reaſons may be ſuppoſed, 
when made by Act of Parliament; and then all the Reaſons which held 
in the Caſe of Magdalen College, hold in this. But taking it at Com- 
mon Law, this Union gives the Preſentment to the Patron of the more 
worthy Benefice ; for a more worthy Benefice is never united to the minus 
Dignum, and therefore a Parochial Church can't be united to a Chapel, 
The King is bound by this Act, for if not bound, then he hath no 
Right to preſent to the Church of St. Michael Wood*ſtreet, and then there's 
no Colour for the Caveat againſt the Inſtitution of the Parſon of that 
Church; ſo that tis plain he is bound by the Act, becauſe he takes a 
Benefit by that very Clauſe, for otherwiſe he could not have any Pre- 


ſentment to the Church of Wood-ftreetz therefore: as this Act gives him 


a Preſentment to that Church, he muſt take it under the Qualifications 
of the Act: And it would be very hard to ſay, that he is not bound, 
becauſe not included; and not included, becauſe not named; and yet 


ſhall be included, tho not named as to the Benefit by the Act; and it 
wed Mat gt wi 
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ſeems the Preſentee to the Church of Moodiſtreet had the Inſtitution. 
1 Show, 212. ' 
7. By the Union of two Churches, no Change is made in the Rights of 
Paironage, viz, not only all Rights are reſerved to the Patron or Patrons 
as before, but the Nature of the Advowſons continues the ſame as if one 
be appendant, and the" other in Groſs; and that which is appendant is 
made the preſentative Church, and the Patron of the Church in Groſs hath 
the firſt Turn; yet ſhall not the whole Advowſon be in Groſs, but it ſhall 
remain appendant for his Turn who was Patron of the Advowſon appen- 
aant and in Groſs, for his Turn who was Patron of the Advowſon 1 Groſs ; 
ſo that the Advowſons not only as to the Right, but even as to the Na- 
ture of them, remain the ſame as before. Dy. 259. b. 

8. When two Churches Parochial were united, At Common Law the 
Reparations remain'd diſtin& and ſeveral, as before; and therefore the 
Inhabitants of the Pariſh where the Church was demoliſhed, were not 
obliged to contribute to the Repairs of the remaining Church to which 
they were united, Hob. 67. which occaſion'd the Statute of the 4 & 5 
NV. & M. reciting the Act of the 17th of Car. 2. for uniting Churches in 
Cities and Towns Corporate, and that it was reaſonable that 9 of 
Pariſhes, whoſe Churches were demoliſhed, and either before or after, united to 
other Churches, ſhould be Contributors towards the Repairs and other Parochial 
Charges of ſuch other Church, to which by Virtue of the ſaid Aft they are 
united. Therefore, Be it Enacted, &. That where any Churches 
heretofore Have been, 02 hereafter ſhall be united by Uirtue of the 


ſaid AX, and one of the ſaid Churches ſo united, was at the Time 


of ſuch Union, oz ſhall afterwards be demoliſhed; That in all 
fuch Caſes, as often as the Church, which was o2 ſhall be made 
the Church Pꝛeſentative, and to which the Union was oz ſhall be 
made, ſhall be out of Repair, o2 there ſhall be need of decent Oz⸗ 
naments fo2 the Pertozmance of Divine Service therein: That 
the Pariſhioners of the Pariſh whoſe Church ſhall then be down 
N2 demoliſhed, ſhall bear and pay towards the Charges of ſuch 
Repairs and decent Oꝛnaments, ſuch Share and Pzoportion as 
the Archbiſhop oꝛ Biſhop that ſhall make ſuch Anion, ſhall by the 
ſame Union direct and appoint; and fo2 want of ſuch Direction 
and Appointment, Then one third wort of ſuch Charges of the 
Repairs and decent D2naments, which ſhall be made oz pꝛo⸗ 
vided, and the ſame ſhall be rated, tared and levied; and in 
Default thereof, ſuch Pꝛoceſs and Proceedings {hall be Had and 
made againſt him oz them, as it it were = the Reparation, and 
finding decent D2naments fo2 their own Pariſh Church, if no 
fuch Union had been made. 


O Parſon, Patron and Ordinary. 


Their Power jointly in the Time of the Parſon: 


In and Odinary, may create a Aka- 


1, THE Parſon, Patron 
rage. 8 R. 2. Annuity 53. 


2. The Book of 40 Ed. 3. 27. ſets down how a Vicar was to be made 


by the Ordinary, with the Conſent, of the Parſon and Patron, and that 
Book faith, that the Ordinary might do it by the Confent of the Parſon 
ſole; and further, that it may be done without the King's Licence, be- 
cauſe the Vicar takes nothing from the Temporalty, but only from the 

Spiritualty. Gro. Zac. 517. 
3 3. All 
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3. All the Books agree, that the Creation and Endowment of Vicar 
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ages, 
are Spiritual Acts. Cro. fac. 516, 14 Hen. g. 16, Palm, 222, But it 


ſhould ſeem that the Ordinary without the Patron's Conſent, could not 
create a Vicarage, for the Reaſon mention'd before in the Margin of 
J. 2. fol. 1. 

: 4. Abe Parſon, with the Conſent of the Patron and Ordinary, might be- 
fore the Statutes hereafter mentioned, under the Title Grants and Leaſes 
by Spiritual Perſons, make a Leaſe, or charge the Glebe to begin after 
His Death; and ſuch Conſent, tho' ſubſequent to the Leaſe or Charge 
made, would be good. Hob. 7. 

5. But the Parſon, with the Conſent of the Patron 
bind his Succeſſor. Bro. Dean and Chapter, pl. 7. 

6. And when the Parſon, Fatron and Ordinary charg'd the Glebe, it 
muſt have been by apt Words, which denote that the Succeſſor was to be 
bound by it; as if the Parſon, Fatron and Ordinary granted an Annuity in 
Fee, and did not ſay for the Farſon and his Succeſſors : The Succeſſor 
ſhould not be charged, for it was a Charge upon the Parſon only, and 
not the Glebe. Bro. Tit. Dean and Chapter, pl. 10. 21 Hen. 7. 1. Bro. Tit. 
Grant, pl. 56. So is it where any other Perſon grants an Annuity to an- 
other and his Heirs, and does not ſay that he grants for him and his 
Heirs, this is determinable by the Death of the Grantor, 2 Hey. 4. 13. 
Caria Fitz. Annuity 16. F. C. So is it if a Man grants a Rent in Fee, with- 
out ſaying 25 him and his Heirs, tho he mentions the Grant to be in 
Fee; yet his Heirs ſhan't be charg'd with the Annuity, Dy. 18 Eliz. 
Co. Lit. 144. S. P. But if it can be taken as a Rent Charge, the Land out 
< 1 the Annuity is payable, ſhall be charg'd with it in Perpetuity, 

oph. 87. 

- If the Incumbent makes a Leaſe to the Patron, who aſſigns it over, 
13 that {hall enure as a Confirmation of the Leaſe in Law. 2 Rolls 

ep. 1. 


See . under the Titles of Grants and Leaſes by Spiritual Perſons. 


and Ordinary, can't 
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(K) Patron and Ordinary, in the Time of 
the Parſon. . 


Their ſeveral Powers in the Time of the Parſon, 


Patron. 


4. JF a Man recovers an Annuity againſt a Parſon, and does AA 


1 


afterwards releaſe to the Patron, during the Time of the 339. 
arſon ; that ſhall extinguiſh the (a) Annuity. 8 Hen. 6. 23. b. there Ny; of rot 
is put generally ſo. 40 Ed. 3. b. without mentioning whether % i 
in the Time of the Parſon, oz when the Church was vacant, den aa 
but the Scire Facias is bzought againſt the Succeſſo2, Quare de hoc. . 


21 Hen. J. 5, So in the Time of the Vacancy, the Non- Payment of an Annuity by a Parſon whe e it is di 

and payable by the Parſon, is a Charge upon him, and a Wrong in him in not paying ir, wich kc — 
Patron has nothing to do; and therefore, when a Wrir of Annuity is brought againſt the Parſon, and he 
prays Aid of the Patron who hath the Patronage by Deſcent, and is an Infant, and therefoge prays that the 


Parol may demur; it was adjudged that he ſhall be ouſted of his Age, becauſe the Wrong in detaining of the 
* 17 3 . Fg * Parſon, and not in the Patron: But it ſeemed to Keble, * by the ** ag 

nt Ve of the Patron, that the Patron ſhall have his Age, (i. e.) the Privi is In- 
fancy to ſtay the Smit till he is of Age = . 


. o anſwer, and a Quære is made in the Book, if there is not a Diffe 
when the Patron comes in by Proceſs, whether he ſhall not have his Age, . Once 


though he can't have it at 
D Hen, 7. 41, Bro, Age 72. 11 Hen. ö. 11. 8 


2. During 


E 


'S 


P 


—x 


% ©  Paxſon, Patron and Ozdinary, 


—— 
0% And if the 2. During the Time of the Parſon, the Patron hath not any 
Parſon dies, (b) Reverſion in the Glebe. 8 Hen. 6. 24. b. 


the Freehold 
is not in the Patron. Bro. Tit, Dean and Chapter, pl. 8, 


O But if che 2. Jn the Time of the Parſon, the () Patron hath nothing to 


rſon will 
= the Jin do with che Church. 11 Hen. 6. 4. b. 


heritance of his Church to his own private Uſe in cutting Trees, the Patron may have a Prohibition, fo that 
to ſome Purpoſes, the Patron has an Intereſt in the Time of the Parſon, 1 1 Co. 49. a. — 1 Roll. Rep. 86. 


@ $0if a - 4. If the Patron grants a Rent (d) by Fine out of the Church 
Parſon ſub- ff being full, and after, the Incumbent dies, this Charge ſhall 
mite himſelf not bind the Succeſſoz, becauſe the Parſon and O2dinary were 


to the Award 


'of a Commiſ- not Parties thereto. 38 Ed. 3. 4. 


fary, who awards that he ſhall grant an Annuity by Compoſition for the Tenths, that ſhall not bind his Suo- 
ceſſor, becauſe an Award can't give a F rechold, and the Parſon without the Patron and Ordinary, can't bind 
the Succeſſion. Bro. Dean and Chapter, pl. 7. 14 Hen. 4. 18, If a Parſon makes a Leaſe, or charges 
the Glebe, to begin after his Death, and the Patron and Ordinary confirm it in his Life-time, that ſhall bind 
his Succeſſor ; for it is the Act of the Parſon whach charges or gives, and it ſufficeth, if the Patron and Ordi- 
nary do either licenſe or aſſent, Hob. 7, Where a Penſion is due by Preſcription, iſſuing out of the Church 
of L. it was reſolved, that an Action Jay againſt the Incumbent, as well for the Arrears due in the Time of 
his Predeceſſor, as in his own Time, for the Church itſelf is charged in whatever Hands it comes, Cro, Eiix. 
B10. Vin. College in Cambridge, werſus Tunſtall and others, Hill, 13 Elix. C. B. 


5. Ik the Patron grants a Rent out of a Church, this is void 
even agen himfel becauſe he hath nothing in the Church. 


38 Ed. 3. 4. b. | 

6. Tt there be a Dean of the King's free Chapel, of the King's 
Collation, and he hath the Advowſon appꝛopziate to him, another 
who hath Right to the Patronage of the Advowſon, may releaſe 
all his 145 to the King, and that ſhall be a Releaſe in the Pas 
tronage of the Ring, 33 Ed. 3. Aid del Roy 103. 

7. An WB f was brought againſt the Parſon of E. wherein the 
Plaintiff declared, that he and his Predeceſſors, Time out of Mind, had 
been ſeiſed of the ſaid Annuity of 40 s. a Year, by the Hands of A. late 
Vicar of E. and of his Predeceſſors, Vicars Time out of Mind, and that 
King Ed. 3. at the Death of the Vicar, preſented one F. as Parſon, who 
was inſtituted and inducted, and ſo was the Defendant, and all his Pre- 
deceſſors, after that the King had fo preſented, were preſented as Parſons, 
and that the Plaintiff had been ſeiſed of the Annuity by their Hands, 
*till the Defendant ſubſtracted the Payment, c. and the Declaration 


was held good, for he ſhall be charged as Parſon, and not as Vicar. 


Bro. Annuity, pl. 44. II Hen. 6. 


(0 Bro. Tide 8. If a Parſon grants an Annuity, and reſigns, the Grant is (e) void; 


Annuity,pl.26, and if the Parſon charged with an Annuity, being in Arrear, reſigns, 


(e) lid. and another is made a Parſon, the (f) Succeſſor ſhall be charged for the 


Arrears, and not he who reſigns; though the Parſon of the ReQory be 
charged, yet it is by Reaſon of the Parſonage, and when he reſigns, he 
1s no longer Parſon. ; | 
(0 Though 9. AParſon hath the entire Fee (g) and when he is in, and hath evicted 
Littleton a Leſſee, (under a Title from a Leaſe, by the Predeceſſor voidable) it 
ems ro be of is an abſolute Eviction, of the entire Term, without an Expectation of 
Opinion, that Reviver, and it is not only an Eviction for himſelf, but for his Suc- 
he Paro ceſſors. Cro. Car. 58 2. Plow. ver. Oldford, | 


4th not the 


Right of Fee-fixpple, it muſt be underſtood as to bringiug a Writ of Right, Hob, 7. Spendlove ver. Barket, 
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releaſed to the Patron in the Time of t 


. that is not good, becauſe the Patron 


—B 


Patron and Ozdinary.— 25 


— — 


(L) Patron and Ordinary, in the Time o 


the Vacancy. 
Their ſeparate Eſtate and Power, in the Time of the 
Vacancy. 
| Patron. 
„Dre gr ger b 9 of ge Gee u e 


; Chapter, pl. 8. 
2. But it is Abeyance. Litt. mw, witty 


: 
3. The Patron (b) hath the Freehold in Right, during the () The Parron 
Uacancy, 8 Hep. 6. 24. b. | and Ort 


the Glebe in the Time of the Vacancy, and it ſhall bind the ſucceeding Parſon, becauſe at that Time no ocher 
Perſon hath an Intereſt therein. 1 Co. 147. b. cited in Mayow's Caſe, 5 Co. 81. a, The ſame Point. 


4. The Patron ſhall not take any Benefit of the Glebe, du⸗ 
ring the Uacancy, 8 Hen. 6. 24. b. 

5. Ik the Parſon leaſeth the Parſonage at Will, and reſigns, ; 
(whereby the Will is determined) the Patron cannot (c) enter (0) B,. Tit. 
upon the Leſſee and ouſt him, koz he hath the firſt Poſſeſſion, 2% % 
and the Patron hath not a Right to the P2ofits. 9 Hen. 6. 9. ad- £24 8: 


8 Hen. 6. 24. 
matted, The Tame 


| point. — See after Letter M. pl. 3. 
6. The Patron ſhall not have an Aion, fo2 a Treſpaſs done in 


the Time of the Uacancy. 11 Hen. 6. 4. b. 


7. After the Death of a Prebendary the Dean and Chapter 
ſhall have the P2ofits, 33 Ed. 3. Aid del Roy 103. per Thorpe. IE 

8. After the Death of a Dean of the King's Free Chapel, the 
King ſhall have the (d) P2ofits of his Deanry, fo? it is at the 00 80 a Do. 
Election of the King, whether he will collate a new Dean. 33 Ed. 3. en Time al 
Aid del Roy 103. per Fif. 


the Vacaney 
may take the Profits to his own Uſe, 2 Rolls Rep. 100. But if he be diſturbed therein, he hath no Remedy at 
Common Law, Paln. 221. | | 


But if the Dean hath a Parſonage appꝛopꝛiate to him, the 
King ſhall not have the Eithes and Pyofits thereof. 33 Ed. 3. as 
atozeſaiy, per Thorpe. 


10. Ik a Ban hath an Annuity out of a Parſonage, and ch he (a) Bre. Tic 


Cacancy, that thall % 
extinguiſh the Annuity, 21 Hen. 7. 41. 3 Co. 81. b. Ford's Caſe, 572% ,,. 
| A fume Caſe and Point, 2 Rolls Rep. 10. 


11. Jf there was a Judgment in Annuity againſt a Parſon, and 


_ afterwards in the Time of the Uacancy, he releaſeth to the Pa- 


fron, that ſhall extinguiſh the Annuity, But it does not appear, whe- + 
ther the Releaſe was n the Time of the Vacancy or Plenty: " Vide 
7 H. 6. 38. b. 41 Ed. 3. 20. | 


12. But if a Man (e) who hath a the to the Glebe Lone, re- (e) If an Ap- 
g 


leaſeth to the Patron in the Time of the Uacancy, all his Right, broriation be 


ath not any Eſtate in the 32 a, 
Land. 8 Hen. 6. 24. b. as it may be collected. N | ic i full of n 


Incumbent, ſuch an Appropriation is utterly void, except it be made by expreſs Words, de future quando va- 
caverit. Hob. 150. | 
| 1 H 13. The 


25 Onaty. 

13. The Patron's Right is the moſt worthy, and firſt Act and Part of 
a Promotion to a Benefice, and is granted and pleaded by the Name of 
Libera . Eecleſic. Hob. 152. © 

14. 
_ the Ordinary's Collation is but in Kight of the Fatron, and by his 
Default ; and that even when the King preſents by Lapſe, he does not 
preſent as ſupreme Ordinary, but as ſupreme Patron, and his Preſentation, 
thro' the Patron's Default, is an 4 rmance of the Patron's Right, and 
maintains the Poſſeſſion of the true Patron. So is it ſaid in Falm. 311. 
in the Caſe of Thornton and Savil, and the Judges agreed, that when 
King Ed. 6. granted the Advowſon to W. and he granted it to H. & and 
afterwards the King preſented by * before any Seiſin or Poſſeſſion 
in any of the Grantees; yet thoſe refentations by Lapſe affirmed the 
Poſſeſſion of the Purchaſer, and did not gain a new Fee againſt him. 


(M) Ordinary. 


1. IN the Time of the Uacancy, the Oꝛdinary may give Libert 
1 to any one to hold the Pacſonage foꝛ a certain Time, be. 
eee ene, hn of 
a 29 Hen. 8. cap. 11. 5. N 
Ozdinarp ſhall ſequeffer g 4 


the Uacancy. 7 Hen. 6. 29. 11 Hen. 6. 4. 
3. In the Time of the Uacancy, if'a Man Hath the firſt Poſ- 


ſeſſion of the Parſonage, pet the Pꝛdinary may give Power to 
the N Patron n the Church, 


another to enquire is} of the | 
upon a Pꝛeſentment to him the ommiſſioner and they wha 


o thete to ſhtw their Right to the Commiſſioner, ſhall not be 
reſpaſſers. 8 Heh. 6. 9. | 


The Meaning 4. This Word Ordinaty (or Ordinarius) is ſaid by my Lord Coke in his 
of the Word 24 Inſtitutes 398. to be a Word in the Law of England, in the uſual and 


Ordinary common Senſe to ſignify a Biſhop, or he or they that have ordinary Ju- 


From ivhence riſdiction, and to be derived ab Ordine, to put him in Mind of the Duty 
derived. of his Place, and of that Order and Office to which he is call'd, and 
The Wiſlom that this was the Wiſdom of Antiquity, that the Names of Men in great 
of Antiquity Places ſhould put them in Mind, as often as they were named, of their Duty 


in afligning a }þe Treaſurer of England, to have ſpecial Care of the King's Treaſure ; 


Names to Per- gu they that huel Placts in the King's principal Courts of Juſtice, are call 4 
ons in OMe. Juſtices, to put them in continual Mind to do Fultice. bt mult be ſub- 
bet oy 7 ** mitted whether the Word Ordinary does not receive its Derivation from 
receive ire Her the poteſtas ordinationis which he hath by being a Biſhop, that is to or- 
rivation from- Gain Prieſts and Deacons ; but when the Word Ordinary is added to Ju- 
his Power of r;/drton, then it Ggnifies that Power the Biſhop hath, which is limited to 
Ordination. to the Place of his being a Biſhop, in Contradiſtinction, as well to the 
Of ordinary extraordinary Juriſdiction which the Archbiſhop hath rag the whole 
Juriſdiction. Province, as to that ſabordinate Jurzfdiftion which the Archdeacon or a 
Peculiar hath undet him: And it ſeems to be a far fetch'd Derivation to 

Whether the take his Name of Ordinary, ab Ordine, for tis the Duty of every Officer 


Derivation of to execute his Office ſecundum Ordinem; and a Sheriff of a County, or a 


Ordinary be Mayor of a Corporation, might as well be call'd an Ordinary ab Ordine, 


right a? Or- to put him in Mind of that Order in which he ſhould exerciſe his Of- 
ficez and this ſeems to be proved by what is ſaid in Palmer 413. and 


Hob. 16. 


5. The 


gbt of Preſentation in the Patron ſeems to be ſuch, as that 


er f 
2. The Owinary ſhail have the Elplees and P?ofits, during 
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5. The Biſbop as Ordinary hath three Powers, 1. Foteſtas Ordinationi 5, The ſeveral 
which is gain'd by his Conſecration, and not before, and thereby he may Powe of ul. 
take the Re ſignat ion of a Church, may confer Orders, conſecrate Churches, — 8 
and that does not belong to him quatenus a Biſhop of one Place more than i 
of another, but is univerſal throughout the World; and therefore it was 
ſaid by Whitlock. and thereto agreed by the Chief Juſtice, That the Arch- 
biſhop of Spalato, when here, might have conferi'd Orders. 2. Poteſtas 
Furiſd\Aiontrs which is not — but ſunitted to a certain Place, and 
confird to his Fee, as to adminiſter an Oath, to excommunicate, to correct 
and puniſh Offences; and that Power he receives by his Confirmation. 

3. Poteltas Aadminiftrationi- ret familiaris, viz. the Government of the Re- 
venues; and that he alſo gains by his Confirmation, Palm. 473. | 

6. The Election of a Biſhop is compar to the Preſentment of a Parſon A Compariſon 
to a Church, and therefore till Confirmation he may refuſe, and may be beten the 
oppoſed; and before Confirmation it is uſual at this Day to iſſue out a „ 
Citation for all People to oppoſe him at the Time of his coming to be Din, 
confirmed: But the Biſhop hath no more to do with the Biſhoprick, Sc of a Bi- 
as to doing a Judicial Act, than the Parſon of a Church hath to do with hop, and che 
it upon his Freſentation only, at which Time the Biſhop ele& is ranguam die 
Embrio in Itero. But yet it ſhould ſeem that a Biſhop ele& may be ——— 
written to certify, becauſe at the Time of his being elected, the Power and Induction 
of the Guardian of the Spiritualties doth ceaſe, and as it is abſolutely 9 *Parion. 
2 that ſome body muſt certify, therefore propter necefſitatem the Bi- | 
ſhop elect may, it being only a miniſterial Act. The Confirmation 
of a Biſhop is reſembled to the Admiffion of a Parſon; his Conſecration to 
Inſtitution, and the Reftitution of the Temporalties to Induction, when a 
Prebendary is choſen a Biſhop, the Prebend is not vacant till the Biſhop 
is conſecrated, Palm. 473, 474, 475. | 

7. It hath been ſaid that the Archbiſhops have a concurrent Juriſdiction That the Arch- 
with all the Biſhops within their reſpective Provinces; but my Lord Ho- Uichops have 
bart tells us, that it had thentofore been held by the Court of Common . —_— 
Pleas, that the concurrent Juriſdiction, which the Archbiſhop of Canter- — — bo 
bury was ſuppoſed to have in the inferior Dioceſes, was not as he was other Biſhops. 
Archbiſhop, but as he was Legatus Natus to the Pope: For (i ſcem,) the That ſuch 
Archbiſhop of York neither had, nor claim'd any ſuch, and" then that Power was 


Power, as Legatus Natus from the abs. is extinguiſh'd, But (/ays my Lord Clainned A 


Hobart) if the Archbiſhops had any ſuch concurrent Juriſdiction, it would Tn — 


be very inconvenient, for then they might erect Courts of Audience in every andthatpower 
Province, and call all Cauſes from other Ordiraries, and deprive the # aboli med. 

Subject of the Benefit of his Appeal, which he would have had if the The Inconve- 
Cauſes were begun before the inferior Ordinary, Hob. 17. 25 


- would enſue 
if there was any ſuch Power, 


8. But it ſeems by the Common Law (or rather in primitive Times) Antiently 
there was but one Biſhop, who had ſole Juriſdiction, and was the imme- there was but 
diate Ordinary throughout; afterwards there were S$uffragan Biſhops made 2 
under him; afterwards there came to be ſeveral Dioceſans or Biſhops Suffragans. 
of Dioceſes, till which, that one Biſhop was univerſal Incumbent of his 2 Rolls Rep. 
whole Dioceſe, and he received all the Profits, which were but Offerings 449 | 
of Devotion, out of which he paid the Sallaries of thoſe Miniſters and — oe f 
Prieſts, Deacons and Curates which he ſent abroad into the ſeveral Places cefans. 
within his Dioceſe to perform Religious Offices, and originally there gb. 22. 
was no Archbiſhop : And where it is ſaid that Auſtin the Monk was the Til when 
firſt Archbiſhop, that is true, but he was not ſo at his firſt Entrance in- — . 
to this Kingdom. For before the Saxon Conqueſt the Britains were Chri- ed Priefts,&c. 
ftiaus, and they had not any Archbiſhop : But Auſtin was placed here to and paid their 
convert the Saxons, and was only a Biſhop till Malitus was made Biſhop Sf. _. 
of Kocheſter, and then the other was made Biſhop of Tork, and he was — 
made an Archbiſhop. But afterwards, when Biſhopricks were divided not at fir an 
into Pariſhes, there came to be Archbiſhops, that brought on a Ne- Archbiſhop. 


ceſſity for a Reſtraim of the Archbiſhops in their reſpective Dioceſes, ex- bY wr Rep. 
; : : *  CePt Jil, was 


28 i 2 D2dinary. 5 3 2 

hop of Re- cept in ſpecial Caſes agreeable to the Canon Law. And the Juriſdiction 
— ui the of the Archbiſhops open d (as is the Phraſe made Uſe of by the Cruilians) 
ocher of Terk, ſometimes by the biſhop's own Power, Nolente Ordinario, as in the 
York my Caſe of Viſitation, and by the Party himſelf in Default of — or by 
Archbiſhop. the Ordinary himſelf, without either the Party or Archbi 
Afterwards the Ordinary remits the Cauſe to the Archbiſhop; and it is ſaid there 
there was 2 yore 21 Cauſes by the Canon Law, (though ſome ſaid there were more) 
on OT. wherein the Archbiſhop was not reſtrained to call Cauſes from the Ordi- 
op's Juriſ- nary Nolente Ordinario, which Cauſes are particularly enumerated in 
diction, unleſs Heb. 185, 186. : "> © . 
in ſome Caſes. 9. There have been various Opinions concerning the Commencement of 
Concerning the Biſhop's Juriſdiction : Some held that the Power of the Guardian of 
the Com- the Spiritualties ceaſed (and by — * that the Power of the Biſhop 


mencement of ommenced) . Elecſion; others, that his Juriſdiction accrued to him 
the Biſhop , 


8 . 

iſdiction. not till after 
* menced by his Election, and as to Judicial Acts, not till Confirmation, for 
which ſee 8 Co. T wy Caſe, Palmer 457, 473. Evans againſt Aſcongh. 
2 Rolls Rep. 451. Vaughan and r Nat. Breu. 62 b. Dy. 350 a. 
Winch. 26, 27. And of the nner of the Electing, Confirming, and 

Conſecrating a Biſhop, ſee Gib. Cod. Tit. 5, 6. ; | 
The Ordina- 10. The Ordinary's Power and Intereft in a Church is of admitting 
ry's Power inſtituting, and inducing Parſons into the Church, of ſeeing and taking 
and Intereſt in Care that the Church be provided with a Paſtor to ſerve the Cure of 
22 by the Patron of ſuch Church, who hatk the Right of Preſenting; 
or in his Default, to collate or beſtow the Church upon ſome proper 
Parſon to ſerve the Cure, which, in Right of Collating, begins after a 
Default by the Patron, and fix Months paſſing before any one is pre- 

ſented, (of which ſee hereafter, under Title Lapſe.) 

When Arch- II. When Biſhopricks or Dioceſes became divided into Pariſhes, which 
deacons were \at firſt they were not, then were Archdeacons conſtituted, as ſubordinate 
conſtituted. Officers to the Biſhop z and from hence it was that the King had a 
By _ ap. Power over the Biſhops, but not over the Archdeacons ; for Ta Excom- 
| ang King Munication Were cart! cd by an Archdeacon, it was not allowable ; for 
had not Power the King had no Power over him, or at leaſt there were no Means 
over them, whereby 'the King could compel him; whereas, if the Biſhop, upon a 
and why. reaſonable Cauſe, would not abſolve the Party, the Kin might ſeiſe his 
Temporalties ; and that was the Reaſon that a Certificate of the Pope 
to certify Excommunication, even in the Height of his Power and 
Papacy here, was not allow'd, becauſe the King had a Means whereby he 

might compel the Biſhop to abſolve the Party, 2 Rol. Rep. 449. 
That they are And per Ley, Chief Juſtice : The Archdeacon is a Miniſter ſubordinate to 
Miniſters ſub- the Biſhop, viz. as his Deputy and Vicar, or an Officer under him; for 
ordinate to the jn Order to make Induction, it is neceſſary that he has a Warrant from 
Biſhop. the Biſhop to do it. And though he hath judicial Power, yet it is not 
excluſive of the Epiſcopal Authority; but the Biſhop is his Superior, 
Both are though both are Judges, the one as Superior, the other as Subordinate. 
Judges, one as But in the Church of England, there were divers Uſages, which by their 
oy Day long continuance gained great Allowance z and the Archdeacon by Cuſ- 
ordinate. tom had gained to himſelf the ſole Power, without the Intermiſſion of 
By Cuſtom the the Biſhop, and it*was adjudged 2 3 but in ſuch Caſe he muſt preſcribe 
Archdeacon that he and all thoſe, &c. had Epiſcopal Juriſdiction, exempt from the 
_ 3 Biſhop; and in that Caſe the Appeal muſt be from his Court to the Arch- 
Ace! biſhop z and upon an Inteſtate's dying within his Juriſdiction, the Arch- 
biſhop muſt grant him Adminiſtration; and as ſuch Archdeacon might 
have ſuch Power by Preſcription, ſo it 1 2 commence by Grant from the 
King and the Pope; And a it ſeems) the Abbot of Wiftminſter had a Ju- 
riſdiction exempt from the Biſhop of London. For the Abbot of Meſmin- 
Her, by his Archdeacon, deliver'd into Court a Book, to ſhew that he had 
Epiſcopal Juriſdiction; and that was the Reaſon that King Edward the 
Sixth, upon the Diſſolution of Monaſteries, created a Biſhop of Meſtmin- 


fter. So the Archdeacon of Rocheſter at this Day hath a Peculiar — 
4 1 8 5 ; | . { 


—B 


op, as where 


nfirmation ; —_—y that as to miniſterial Acts, it com- 
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and doth inſtitute Clerks ; and ſeveral others mentioned by Dodderidge, 
2 Kol. Rep. 450. ? 8 WY 
12, When an Act of Parliament mentions that the Ordinary ſhall be 
obliged to dv an Act, to which before he was not, there the Statute ex- 
tends not only Ordinario, but to every one that is in Loco Epiſcopi; as the 
Guardian of the Spiritualties, and ſuch as have peculiar and exempt Ju- 


riſdiction Eccleſiaſtical, and be immediate Officers to the Courts of 
Juſtice, ' and alſo to thoſe who uſurp the Place by Wrong, as in 2 Int. 


- 
P * — Es Pan. 7 
o 
I , 


8. 2 1 
* Before Preſentation by the Patron, the Ordinary may ſequeſter the That te may 
Profits, 14 H. 7. 2. Doctor and Student 127. 1 Kol. Rep. 453. ſequeſter, 


14. During the Vacancy, the Ordinary may make a Leaſe, 18 H. 6. 49. May make. 
1 Kol. Rep. ihm. Leaſe, 
- 15. The Ordinary may ſequeſter a Church Donative, if the Incumbent May ſequeſte: 
be deprived, and the Patron doth not preſent, 1 Rol. = 453. a donative 
16. The Diſpoſal of Seats in the Chancel of the C was 4 belongs of 1 3 
common Kight to the Ordinary of the Dioceſe, ſo that he may place and dilpofing of 
diſplace whomſoever he pleaſes, 2 Rol. Abr. 288. Letter G. pl. 1. 2 Bul. the Seas, &c, 
141. 5 Mod. 437. 2 Lev. 241. 2 Cre. 60g. 
But a Man may have a Seat in the Chancel of the Church, (tho' the 
Chancel be the Parſon's Freehold) by Preſcription; for a reaſonable Conſi- 
deration, as the repairing thereof, and then the Ordinary cannot diſplace 
the Perſon having ſuch Right, nor can he diſturb him therein, by pla- 
cing any other Perſon with him without his Conſent ; for if he does, 
and the Party having ſuch Right be libell'd in the Spiritual Court, he 
may have a Prohibition, and ſo may he have an Action upon the Caſe 
for the Diſturbance, 2 Kol. Abr. 288. pl. 2. Latch. 116. 2 Bulſt. 141. 
2 Cro. 366. 12 Co. 104. Godb. 200. Moor 878. | 
18. When a Man claims a Seat by Preſcription, that Matter is triable 
by an Action upon the Caſe, and not in the Spiritual Court; yet when 
he who claims a Seat by Preſcription is diſturbed therein, the Ordinary, 
for the Peace of the Church, may grant an Inbibition; till the Matter in 
Diſpute concerning the Seat be determined between the Parties, and may 
ſequeſter the Seat from both, Palm. 424. | | 
19. An Ile in the Church, which Time immemorial hath belonged to An Iſle is ſup- 
a particular Houſe, and been maintain'd and repair d by the Owner, onde be 
is Part of his Freehold ; and the Ordinary cannot diſpoſe of it, or med- —_—_— 
dle therewith, becauſe the Law preſumes that the Iſle was erezd by him that en- 
ſome of his Anceſtors, or thoſe whole Eſtate he hath z but if the Iſle be joys ir. 
repaired at the common Charge of the Pariſh, the Ordinary hath the If built by the 


Diſpoſal of the Seats therein, 2 Cro. 366. 605. — cool 


20. The Ordinary hath the Diſpoſal of the Seats in the Body of the the Diſpoſal of 
Church, unleſs any of them are claimed by Preſcription, by a Perſon the Sears. 
Whoſe Anceſtors, or thoſe whoſe Eſtate he hath, have Time immemo- The Ordinary 
rial uſed to repair it; and this Difference hath been allowed, that in a bath the Dit 
Preſcription for an Iſle in the Church, the Party claiming the Right, poſal of che 
need not alledge the repairing it, becauſe the Foundation may be for n. * _o 
other Conſiderations than that of repairing it, as, for being Founder, or _ 3 
having been Contributor to the Building of the Church; but in a Pre- claimed by 
ſcription for a Seat in the Body of the Church, it is neceſſary to alledge Preſcription. 
the repairing it, becauſe nothing but ſuch particular Reparation ſhall | 
3 diveſt the Ordinary of his Right, 1 Kb. 370. Sid. 88. 7 By 
2 21. So, as a Man preſcribe for a Sat in the Church, he may for the A Man may 
3 Priority in a Seat, Noy 78. Pal. 424. Laich. 116. 955 preſcribe for 
22. And ſuch Preſcription to a Seat in the Church, muſt. be as appen- e of 
I dant to a Houſe, and not to Lands; but yet tis not neceſſary that he be Flos, he Pre- 
1 an Inhabitant within that Pariſh : But if a Grant be made by the Or-"{ription muſt 
1 dinary to a Man and his Heirs, that will not be a good Grant, ſo as to be. 
veſt the Inheritance of the Seat in the Grantee ; for if he goes away It a Grant 


from that Pariſh, he ſhall not retain the Sear. 4 uk 


while the Grantee is an Inhabitavt, 


I 23. The 
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30 P2oviſion. | Advowſon. 


Who torepair 23. The Parſon or Impropriator is bound to repair the Chancel, and the 
the tas. Pariſhioners the Body of the Church. This was at firſt a Diviſion of the 
Burthen between the Parſon: or Impropriate, and the Pariſhioners ; the 
doing of one is a , e from the other; and therefore the re- 
pairing, of the Chancel by any of the Pariſhioners, is a Diſcharge from 
the Repairs of the Body of the Church. But the Impropriator for Lands 
The Imp:0- which: are not Parcel of the Parſonage, is to be rated to the Repairs of 
r cre al the Church; and as being Impropriator is entitled to the chief Seat in 
in the Chacel. Chancel, unleſs any other hath it, which he may by Preſcription, 2 
Ven. 35. 239. 1 Mod. 258. 2 Mod. 254. 5 Mod. 398. 2 Kol. Rep. 211. 


2 Acb. 530, 742. Noy 133. 


(N) Proviſion. 


1. IE the P2oviſee of the Pope hath the Poſſeſſion of a Church 

1 befoze the King's Pieſentee, he ſhall be pꝛeferred; but it 

the King's Pꝛeſentee hath: the firſt Poſſeſſion, he ſhall be p2efer- 

f N en. 4. 21. 

25 Ed. 3. 2. It will be needleſs to ſay any Thing here of Proviſions, other 
fat. 5. cab. aa. than to mention what they were, ſince not only by ſeveral Statutes 
jb. made againſt Proviſions from Rome, but by the other Statute which abo- 
liſhed the Popiſh Supremacy, they are now totally out of Uſe. But 
3R.2,c.3, when the Kings of England ſubmitted to the Papal Rule and Govern- 
- R. >. „1. ment, the Pope would impoſe his Tyranny upon the Subjects of Eng- 
13 K. a. far. land, and at any Time when a Church was vacant, he would grant Pro- 
2: cap. 2, 3. viſions, i. e. Inſtruments, whereby the Grantee became Incumbent of 
16 K. 2. C. 5, that Church, and according to the Caſe here mentioned, was preferr'd 


OY 43: even to the King's Preſentee, if the Grantee got the firſt Poſſeſſion. 
5 19 H. 4. c. 8. 3 H. 5. c. 4. 24 H. 8. c. 12. 25 H. 8. c. 19. 


(O) Advowſon. What. 


1. A N Abvowſon is a mix'd Right, becauſe that the Com⸗ 

mencement of every Pꝛeſentment, commences by our 
Law, as by the Preſentment of a Lay Patron, and by their 
Law of the Church, takes Effet ; as by Abflity, Mon-Ability, o2 
Ctiminoſus, which belongs to the D2dinary, 34 Hen. 6. 40. per 


Aſhton. | 
) But if 2. A Pracipe quod reddat, does not lie of an (a) Advowſon. Bro. Quare 


a Writ of J[mpedit; pl. 30. 42 Ed. 3. 15. 


Entry be | | | 
owlon, to the Intent to ſuffer a common Recovery, though ſuch Writ does not 
b:ought of an _—_— pet the Kecovery wilt be good, 5 Co. 4. cited in 2 Rolls Rep. 67. 


lie at Common 
3. A Man may have a Sire Facias of an Adyowſon, and alſo a C:ſſa- 
wit, Bro. Luare Impedit, pl. 30. 42 Ed. 3, 15. 


(P) Chapel. 
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(P) Chapel. 


1. A Chapel of Eaſe is, where there is a Church Parochial in 
the fame Pariſh, and the Sacraments are adminiſter'd in 
the Parochial Church, and not in the Thapet, 8 Hen. 6. 32. 7 

2. A Church Parochial cannot be a Chapel. 8 Hen. 6. 27. 

3. The Chapel of Eaſe belongs to a Church Parochtal, and 
the Parſon thereof. 8 Hen. 6. 32. 8 
4. When the King gives a Licence to found a Chauntry, Chapel, Sc. 
by that, a Patronage is created, but the King is the Patron, if he does 
not grant further, that the Patronage ſhall be in the Grantee. Lit. 

Rep. 137. | 

O The Biſhop of London in his Codex, I Vol. 235. gives us this Di- The Difference 

ſtinction between a Chapel of Eaſe and a Chapel Purochial; that à Chapel benween Che- 
of Eaſe is that which was not allowed a Font at its Inſtitution, and Ihe ES 
which is uſed only for the Eafe of the Pariſhioners in Prayers and pagchial. 
Preaching (Sacraments and Burials being recerved and performed in the 
Mother Church) and commonly where the Curate is removable at the 
Pleaſure of the Parochial Miniſter : But it ſeems ſuch Chapel may have Sore dere R 
Parochial Rights by Preſcription, and may preſcribe for Tithes againſt the 2 rata 
Mother Church ; the repairing of which Chapel 1s to be done by Rates 
upon the Landholders, in the Manner as the — a Church; 
and the repairing of a Chapel is not of itſelf a Diſcharge from contri- 
buting to the Repairs of the Mother Church, becauſe their very Inftitu- No 4*+ 
tion was Matter of Grace and Favour, and therefore ought not to be ob- 
tained with an Inconvenience to the Mother Church: And it feems 
where a Chapel is inſtituted, tho with Parochial Rites, it hath been 
uſual to make a Reſervation for the Pariſhioners to reparr to the Mother 
Church, on a certain Day or Days, in order to preſerve the Subordination. 
And by the Conſtitution of Othobon, 52 Hen. 3. Anno Dom. 1261. taking 
Notice, that Chapels were erefted, on Condition, not to prejudice the Mother 
Church, appoints the Chaplains thereof to account for Oblations, on Pain of 
Suſpenſion. Chapels are in their Nature Spiritual, and whether it be a 
Chapel or not a Chapel, is to be tried by the Spiritual Judge. 

6. A Chapel Parochial is deſcribed by Lyndwood to be where it is for The Decerip- 
the Service of the Pariſhioners for Eccleſiaſtical Sacraments, and Sacra- tion of a Cha- 
mental Matters; fo that they are not bound to repair to the Mother 1 
Church to hear Divine Service, or to receive the Sacrament, and may 200. Laster r 
have a Preiſt appointed for that Purpoſe. Cib. Cod. 235. ol 


1. 2. 
2 Leu. 86. Ney 41. 


7. Tis very true that the repairing of the Chapel is not of itſelf a The repairing 
Ditcharge from the Repairs of che Mother Church, yet the repairing of f their own 
their own Chapel, and Part of the Church or Church-yard, would be a 2 - 
good Diſcharge even by Preſcription, which ſeems admitted in the Cafe Mother 
of Wiſe and Creek, 2 Lev. 188. and by Cuſtom it may be a good Dif: Church, is 4 
charge, even tho' the Pariſhioners of the Chapel Parochial had uſed to Piſcharge 
bury in the Mother Church: As in this Caſe above, which was thus; The — arr P 
Plaintiff. in a Prohibition declared, that Time ont of Mind they had, in = 
Bodecut, within the Pariſh of Alderbury, a Chapel Parochial, or Church of | 
Bodecut, and that Time out of Mind they had the Body of a-Church, a 
Chancel, Bells and other Parochial Ornumental Trophies and Divine Service 
and Sacraments, and 2 diftin& Perambulation of Bodecut and Alderbury 
ſeparately; and that the Inhabitants-of Bodecut never went to the Church 
of Alderbury, nor had they any Seats there; and that the Inhabitants of 
Bodecut had diſtin& Church-wardens, and no other Uſe of the Church 
or Church-yard of Alderbary, but to bury their Dead there; NOTES. 

; 2373 T9 Vos TR Wars | | ime 
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Time out of Mind they repaired their Parochial Church or Chapel of 
Bodecut, and the Inhabitants were therefore exempt ; ratione inde they 
had uſed to be freed and d:/charged from the Repairs of the Church of 
Alderbury. This was held a good Cauſe of Diſcharge, viz. the not having 
Seats in the Church, the not doing any Thing there but burying their 
Dead, which might have a reaſonable Commencement ; for when the 
Mother Church came to be too little, the People growing too nume- 
rous, it might be agreed that the Inhabitants of that Vill ſhould build a 
Chapel, and no more incumber their Mother Church, but ſhould repair 
and find Seats, Bells, &c. to their own Chapel. And this was held a 
good Cuſtom and a good Diſcharge. | 
A Chapel 8, A Chapel may preſcribe for Tithes, againſt the Mother Church. 
may preſcribe. 4 Leon. 2 4. | | 
Of the Repairs 7 The Repairs of a Chapel are to be done by Rates on the Land- 
of a Chapel. holders within the Bounds of the Chapelry, in the ſame Manner as the 
Repairs of a Church; and ſuch Rates are to be govern'd and enforc'd 
by Eccleſiaſtical Authority. WOT} 
A Preſentment 10. A Preſentment of a Parſon to a Chapel, makes it become a 
to a Chapel Church, and will be for ever after preſentative, and ſhall never again 
1 z be donative, becauſe the Preſentment by the Patron to the Ordinary of a 
fairs Clerk to the Chapel, is an Acknowledgment, or rather yeilding up to 
the Ordinary, that Power which the Donor had, of beſtowing the Church 
meerly by Way of Donation, and ſubmitting to the Admiſſion, Inſtitu- 
tion and Induction by the Ordinary of the Perſon preſented z and that 
it may fall into Lapſe, and be ſubje& to other Qualification of Churches 
preſentative, 2 Rolls Rep. 126. Co. Lit. 314. 
Where a Cha- 11. But if one being Patron of two Churches, A. and B. (B. being 
Fl a Chapel, and a diſtinct Pariſh from A.) preſents a Parſon to A. cum Ca- 


all remain pella de B. they ſhall remain diſtinct Pariſhes, notwithſtanding ſuch 


diſtin Pa- Preſentment. Savil, Caſe 46. 
riſhes. 


* 


(Q) Advovſon, Spiritual Promotion. 


What ſhall be called a Spiritual Promotion. 


ger . A Deanary is a Spiritual Pꝛomotton, and (a) not a Tem: 
any Deanry, poꝛal Pꝛomotion. Dy. 10 Eliz. 273. pl. 37. by all the Juſtices. 


which is ordained and granted by the King's Patent, the Dean ſhall ſue, and be ſned by the Name of Dean, for 
any Matter in his Political Capacity; otherwiſe, if it be for a Matter concerning his natural Capacity. Owen 61. 
per Popham. The Caſe of Clarencius again Dethick. Hill, 27 Elix. | ; 


2. Ik the Nomination and Patronage of a Deanery be appoint- 
0) A ven . the Ring, his Heirs and Succeſſors, and he appoints a 
can't appoint (5) 'Dean, yet this is a Spiritual Pꝛomotion. Dy. 10 Eliz. 273. 
a Commiſſary PI. 37. 
by 4 though confirmed by the Chapter, ſo as to bind the Succeſſor, Ney 153. The Prebendary of Hat. 


Caſe, Nor can a Dean make a Subſtitute for Matters concerning the Adminiſtration, though he 
may for Matters of Juriſdiction, as for Corrections or Viſitations. Palm, 460, 461. | 


3. The Dean is the Head of the Chapter, and a Grant of the next 
Avoidance by the Chapter, without the Dean, is not good to bind the 
= Ex ga 2 Mod. 56. The Chapter of Southwell againſt the Biſhop 
of London. 


A oe Note, This Difference between a Corporation aggregate, and a ſole 


— Corporation, as a Parſon, Prebendary, c. that a Bond made to a Dean 
Arca, and Chapter, ſhall go to the Succeſſor, for they never die, and therefore 
and fole, 2 ane 


* 


—— 


Spiritnal Promotion. 3) 


— — - 


— A. - 


——Advowſon. 


= 


can't have an Executor; otherwiſe, of a Parſon, Prebendary, Sc. 20 
Ed. 4. 2. cited in Gro. Elz. 464. Byrd ver. Wilford, Trin. 35 Elix. Rol. 
394. adjudg'd Paſch. 38 Eliz. B. K. To 

4. Chapters are more antient, and had their Beginning before Deans, That Chapter 
as was ſaid by Juſtice Dodderidge in the Caſe of Caſtrel and Jones, in are more a 
2 Kol, Rep. 449. who gives us this Account of their Original. In the tient than 
Beginning (/ays he) Biſhops were before Archdeacons, Prebends, Parſons or — 
Vicars ; for at firſt there was but one Dioceſe, and no other Dignity Ec- 
cleſiaſtical, nor no other Parſon but the Biſhop: Afterwards that 
Dioceſe was divided into ſeveral other Dioceſes. But before that Time, * 
the Biſhop in his Dioceſe did place Miniſters and Preachers as he, 
thought fit. After which Time Gentlemen, for the Eaſe of themſelves The Original 
erected Churches, and thereby gained to themſelves the Patronages; ſo f Patronegers 
that the Patronage was gained either ratione fundationis, or ratione dona- 
tionis, 2 Kol. Rep. 449. 

5. And by the Counſel (arguendo) every Biſhop was always aſſiſted by That Biſhops 
his Chapter, which were his Counſel, but not with Deans; for originally were ac firſt 
the Biſhops wits without Deans, but never without a Chapter; and up- eg by lus 
on Evidence, concerning the Dean of St. Paul's, it appear'd that there was 
a Chapter many Tears before there was any Deanery, 2 Rol. Rep. 454. 
And by Ley Chief Juſtice, when the Church became a formal Government, 
after the Times of the Apoſtles, the Biſhop had the rule and ordering of 
Things without a Dean and Chapter, which were conſtituted afterwards, and 
all the Miniſters within his Dioceſe were his Chapter to adviſe him in Spi- 3 Ce. 75. «. 
ritual Matters : And before tops Dioceſe was ſubdivided into Pa- 
riſhes, Parochia and Diocæſis, did het giffer but in Name, and the Mini- That Parochia 
ſters were ſent by the Biſhops into the Pariſhes to ſerve the Cures, and 3 on 
they gave them their firſt Glebes, and there were ſeveral Charters of n;g:;nG. 
the Saxons, whereby Lords of Manors granted to Preachers Tiihes within ,, Ole 1 
their Manors, and by which they made Improptiations, which Grants and of Tic... 
Impropriations were ratified by the Biſnop; and in ſome Caſes Tithes 
were granted to a Preacher who lived within ſeven Miles; and after 
thoſe Diviſions the Biſhop gave a Portion to his Chapter; and ſome- The Original 
times, before Men gave Endowments, one of the Chapter was choſen to of Deans, 
be Chief of the reſt, and he was call'd a Dean, 2 Rol. Rep. 454. | 

6. A Deanry conſiſts of two Parts; 1. Oficium; 2. Beneficium; the of what x 
one is a Reward for the other. The Office hath likewiſe two Parts, Deanry con- 

1. Dignity and Juriſdiftion. 2. The Adminiſtration. And one of theſe Parts <2 /its. 

may be without the other. Some Promotions have mere Adminiſtration, Dian f 
as Frebendaries and Parſons, which are not Dignities, becauſe they have not « Le 307. 
Juriſdiction, 11 Hen. 4. A Parſon is not to be named only a Parſon, for 

it is not a Name of Dignityz but an Abbot (at the Time when Abbots 

and Priors were in Uſz) had the Adminiſtration of Things under his Go- 

vernment and Rule, and had alſo Juriſdiction over the Monks; and 

therefore in 7 Hen. 7. 27. Predifus Abbus, without naming him by his ,; Arch 
Chriſtian Name, was good; and an Archdeacon hath Dignity, becauſe he cn; ind Pr. 
hath Juriſdiction ; and a Dean (as Linwood ſaid) in antient Times took bends, 
Confeſſions of the Chapter, and ought to viſit his Chapter, 5 Edw. 3. 9. 

7. A Prebendary made a Dean, the Prebend was void by Ceſſiou, 5 Ed. 2. " T 8 
Fitz. Breve 800. accordingly; and therefore, as in Dy. 2 33, 234. where 
the Poſſeſhons of a Prebendary are annex'd to the Deanery of Wells, yet The Poſenion 
clearly, the Prebendary continues, tho the Poſſeſhons are gone, and the is gone, che 
Office remains. This was ſaid by Noy, in his Argument upon the Caſe Prebendary 
of Kiffin and Aſcough, in Palm. 460, 461. to prove that a Commendatory C 


; | 1. | Co. 75. 6. 
Dean having a Commendam retmere dignitutem Decanains could not con- 3 0 
4 — a 


firm a Leaſe made by the Biſhop; but it ought to have been confirm'd nende 

by a Dean de Jure; and he ſaid further, that a Dean may make a Subſti- Dran — 4p 

tute for Matters of Furi/diFion, as for Corrections or Viſitations, but not confirm a 6 
for Admimſiration'; and therefore he could not make a Deputy to con- Leaſe. 

firm Leaſes, or give Advice to the Biſhop, and reſembled it to the Caſe Where a Dean 


of a Hagan Biſhop, who hath Power as a Biſhop to make Conſecration, my make « 
| (K) and Subſtitute, 


— 


Advowſon. Donative. 


(39) 


Who may ad- 
mit a Clerk. 


Decanatum 
and Dignita- 
tem Decana- 
tus 1s the 
ſame Thing. 


The Corps of 
a Prebend 
evicted, the 
Prebendary 
remains. 


The Diffe- 
rence between 
a Prebend and 
Canon. 


A Dean and 
Chapter may 
be in Part Re- 
gular, and in 
Part Secular, 


That a Dean 
and Chapter 
are a Corpo- 
ration not to 
be diſſolved. 


The Dean and 


and to do Matters of Juriſdiction, but that he could not confirm Leaſes, 
becauſe he hath participationem ſolicitudinis, but not plenitudinem poteſtatis. 
So a Guardian of the Spiritualties may admit a Clerk, but can't confirm a 
Leaſe, So he would have it, that here the Dean, who had a Diſpenſa- 
tion retinere in Commendam Dignitatem Decanatus, &c. acetiam fructus Emo— 
Iumenta, 8c. had but two Parts of the Deanery, but not the whole. But 
the Court, as to the Objection that the Commendam was not retinere De- 
canatum, but Dignitatem Decanatus, held it good; and that there was no 
Difference between the Dignity and the Deanery, and that one was not to 
be ſuppoſed to be without the other, Palm. 460, 461, 476. 

8. If a Manor be the Corps of a Prebend, and 1s cvicted by a Title 


paramount, yet 1s not the Prebendary deſtroy'd, becauſe he hath locum 


in Choro & vocem in Capitnlo 453. 3 Co. 75. b. 

9. There is a Difference taken between a Prebendary and a Canon, for a 
Prebendary is a Pretlændo and nomen facti in Reſpect of the Maintenance 
given to him; but Canonicus eſt nomen Juris and in our uſual Tranſla- 
tions a Secular is tranſlated to a Regular, but not e cenverſo a Regular to 
a Secular, Palm. 501. : 

10. A Dean and Chapter may be in Part Secular, and in Part Regular 
as the Dean and Prebendaries of Litchfield, and the Prior and Convent of 
s wo are a Chapter to the Biſhop of Coventry and Litchfield, fo of 
Others. 

11. A Dean and Chapter are a Corporation, at firſt conſtituted by the 
Biſhop; yet they can't be diſſolved, nor can they diſſolve themſelves, but by 
the Death of all of them, without the Choice of others in their Room; 
or as it is in Grendon's Caſe, in Plow. Com. if they all reſign ; and tho 
they grant all their Lands, yet are they ſtill a Corporation, and have 


ſtallam in Choro and locum in Capitulo, for tis not their having Poſſeſſions 


which make 'em a Corporation, for they were a Corporation before the 
had any Poſſeſſions, being at firſt maintained ad menſam Epiſcopi, Palm. 
500, 501. 

12. The Dean and Chapter are to be ſo much conſider'd as one Body, 


Chapter to be às that if a Leaſe be made by the Dean, with the Aſent and Conſent of 


conſidered as 
one Body. 


the Chapter, that is a void Leaſe, if the Chapter, are not Parties thereto. 
29 Hen. 8. Dy. 40. cited in 2 Leon. 176. 

13. A Chapter where there is a Dean, who is the Head thereof, can't 
take by Purchaſe or Gift, without the Dean, but may receive the 
Rent. Moor 51, 


(R) Advowſon. Donative. 


1. A Donative of the King's Gift may be with a Cure of S 

| A as the Church of the Tower I is a Donative o 
the Ring's Gitt with Cure, Mich. 9 Car. B. R. between Fletcher 
and Mackaller, per Curiam. Where an Jnto2mation was bzought 
moon M * FL or mas. Ld Church b pꝛocuring himſelf 

aid Tower Churc 
Gg ie les. 3 2 - 02 Moneys, and per 
2. urc rochial may be a Donative, and exe 

Owdinary Jurisdifion, and the Jncumbent may reſign to the Pa. 
tron. and not to the D2dinary; ' no2 can the O2dinary viſit, but 
the Patron, by Commiſſioners appointed by him, Co. Lit. 344. 
cited Hill. 1 Jac. B. R. Rol. 601. between Fairchild and Gayer, in 


Treſpaſs fo2 the Reitozy Parochial Donative of st. Burien in 


Cornwall reſolved, 


2 | 3. But 


». 


22 


Advowlon. Donative. 

3. But in ſuch Caſe of a Donative Parochial, a Man who is a 
mere Layman, is not capable thereor; but a Clerk Intra Sacros Or- 
dines iS, f0? though he comes in by Lay-Oonation, and not by 
Admiſſion and Inſtitution, yet his Function is Spiritual. Co. Lit. 
601. in the ſaid Caſe of St. Burien, ſaid to be reſofyev. 

4. It is ſaid in Cro. Jac. 518. in the Caſe of Britton and Wade, S.C. 
reported in 2 Rolls 97. Palm. 113. That a Douative cannot fall in Lapſe, 
but the Patron may take the Profits thereof if he will; but if any take 
the Profits from him, he cannot maintain an Action, but he ought to 

at in his Clerk, and he muſt maintain the Action. 33 Ed. 3. Fits. 
File Aid. 107. 6 Hen. 7. 14. 17 Ed. 3. 45. ; 

5. Donatives are ſo call'd, becauſe the Clerk of the Donative Church 
becomes Incumbent thereof by the Donation only of the Patron, with- 
out any Preſentation, Inſtitution or Induction z and this Right in the 
Donor is ſaid in the Codex 865. to have ſprung from the Conſent of the 
Biſhops to ſome particular Lords and Great Men, who were deſirous to 
ere& Places of Worſhip, for the Convenience of their Families, and did 
obtain thoſe Privileges 2 them and their Heirs, in Regard (as he ſuppoſes) 
that the Places at firſt were conſider d only as private Domeſtick Cha- 
pels; and, as the Families, and by wer ge Se the Neighbourhood in- 
creaſed or decayed, the Places in Proceſs of Time, became Churches and 
Chapels with Cure, or Sine Cures. For that a Benefice with Cure of Souls 
may be donative, appears from the Rectory of St. Burien in Cornwall, 
and the Church of the Tower of London, before mention'd, which are both 
Cures and both Donatives. But (ſays the Book) if theſe and the like Places 
had been originally intended for diſtin& Cures of Souls, and not as Places 
of private Worſhip only; it is not to be conceived that the Biſhops 
ſhould grant them ſuch Privileges and Exemptions, ſince the utmoſt Fa- 
vour that was granted to the Founders or Endowers of Churches (tho 
intended only for their own Tenants) was only the Right of Patronage. 
From whence it may be inferr'd, that thoſe Grants of Independence, 
made to the Churches and Chapels call'd Donatives; were in Conſide- 
ration of their being at firſt of a mere Private and Domeſtick Nature. 

6. The Right of the Donee of a Donative is not to be taken away, 
but by his Reſignation or Deprivation, the former by himſelf the latter 
by the Donor, both the Church and Clerk being exempt from the Or- 
dinary Juriſdiction ; and a Donative cannot be granted for Years, or at 
Will only, becauſe the Freehold when the Church 1s full, is not in the 
Patron, nor can he be capable of any Reverſion; ſo that the Freehold 
22 by in perpetual Abeyance, which the Law will not ſuffer. Dav. 

ep. 46. 8 

7. If the Patron of a Donative does not beſtow it upon ſome Perſon f Roll Rep. 
or other, yet no Lapſe can incur: But ſome have ſaid that the Biſhop 473: 
may ſequeſter the Profits, others that he can only compel the Patron to 
it by Eccleſiaſtical Cenſures, 

8. If the Patron of a Donative preſents his Clerk to the Biſhop, he 1 . 344. 4. 
doth thereby yield up all his Power of Donation of the Church, and it 2 $74 63. 
for ever after becomes preſentative z but ſo long as it continues a Dona- „% *7% 
tive, the Incumbent is to reſign to the Donor, or to one, if there are 
ſeveral, and it ſtands exempt from Ordinary Juriſdiction; but when 
once it becomes preſentative, it ſhall always continue ſo, and be ſubject 
to the Spiritual Juriſdiction, 

9. Whether a Church be a Donative or not, is to be tried by a Jury, 
and upon a Recovery in a Quare Impedit, the Sheriff, and not the Biſhop, 
is to put the Clerk in Poſleſſion. | | 


10. Perfons on whom Donatives are beftowed, muſt qualify them- Gib, C. 366, 
ſelves as Parſons to other Livings Preſentative. | 


(S) Advowſon. 


"Advowſon. 


G5) 


(S) Advowſon. Church with Cure. 


What hath been eſteemed a Church with Cure. 


. zebend (a) is not with (b) Cure of Souls, 29 Ed. 3. 44. 
dary before A — 44 


allation 
— Induction, is not a complete Prebendary to all Intents and Purpoſes, wiz. not to make a Grant, though it 
be afterwards confirmed by the Ordinary, Dean and Chapter. Dy. 221, pl. 18, 19. The (b) Spiritualty 
and Temporalty make a Prebend, but the Spiritualty is the higheſt, and moſt worthy ; ſo it is of a Vicar, and 
he acquires the Spiritualty by Inſtitution, which is a Spiritual Act. 22 Ed. 3. 34. 32 . 6. 48. 32 H. 6. 24. 
14 H. 8. cited in 2 Rolls Rep. 98. In Eccleſiaſtical Promotions, the Cure of Souls is the principal part, 
whereof, if theſe are determined, the Reſidue, as Acceſſory, ſhall ceaſe alſo. 2 Rolli Rep. 100, Plato. 494, 
495. Crendon's Caſe cited. 


Per Me, in 2. Jf there be a Qicar endowed, which is Pꝛeſentative, and a 
ths Ca of Parſon Pꝛeſentative, it ſeems the Parſon hath not the (c) Cure 


Zricon E, gf Souls, but the Alcar. 5 Ed. 2. Quare Impedit 165. per Paſton. 


Fac. 515. 5 18. A Parſonage and Vicarage are two diſtin Eccleſiaſtical Benefices, and the Parſon and Vicar 
have both Curam Animarum, the Parſon Habitualiter, and the Vicar Afualiter, 31 Hen, 6. 14. 17 Ed, 3- 
76. 5 Edw. 2, Quare Impedit 165, there cited, 


3. Ik an Abbot, oz ſuch-like Spiritual Man, had been a Parſon 
appꝛopziate befoze the Statute of Monaſteries, he had the Cure 
of Souls ; fo2 it differs from another Parſon, but in that, that 
he ſhall be a perpetual Parfon, and the other but fo2 Life. Plow. 
Com. 496. b. Grendon's Caſe. | 
4. A Donative ot the King may be, with Cure of Souls, as the 
Church of the Tower of London, that is a Donative with Cure, 
and in the King's Gift : Foꝛ, till the Time of King John, all Bi⸗ 
ſhopzicks in England were Donatives, and ſo they are at this Day 

in Ireland. Mich. 6 Car. B. R. between Fletcher and Mackaller, per 
Curiam, in an Inkozmation upon the Statute of Simony, fo2 
r the 1 of the Tower, being a Donative of the King's, 

2 Moneys. | 

„ Bilek were Donatives, by the King, *till the Time of William 
Rufus, and ſo on till the Time of King John, for which, ſee the Hiſtory 
of Eadmerus; cited by Noy 95. But now they are made by a Cong: 
Eſlire, C: e. Leave to chooſe) and ſignifies the King's Licence or Per- 
mithon, ſent to the Dean and Chapter, to proceed to the Election of a 
Biſhop upon a Vacancy. The Kings of England, as Sovereign Patrons 

TY of all Biſhopricks, and other Eccleſiaſtical Benefices, had antiently the 
(c) That is, free Appointment of all Church Dignities, whenever they became void, 
the Crozier, inveſting them at firſt per (e) Bacculum & (f) Annulum, and afterwards, by 
— 8 Letters Patent; but in Proceſs of Time, the Election of a Biſhop was 
(f) i.e. the granted to others, under certain Forms and Conditions, as that the 
Ring,whereby ſhould at every Vacancy, before they chooſe, demand of the King a 
the Biſhop is Conge & Eſlire, which is Leave to proceed to the Election; and then, 
Ron fs hir After the Election, to crave his Royal Aſſent; and tis ſaid, that (g) King 
Church. Co. Jobn was the firſt that granted this, which was afterwards confirmed. b 
Lit. 344. the Statute of Meſtminſter 1. 3 Edw. 1. cap. 1. and by Articuli Cleri. 
(8) Hemp I. 25 Edw. 3. cap. 1. And 'tis ſaid, that Archbiſhop Anſelm was the firſt 
_— requelt- that deny'd the King's Prerogative in this Reſpe&, and prevailed with 
y the Bi- : . | 
ſhop of Reme, Pope Paſchall to abrogate this Cuſtom by a ſolemn Canon ; after which, 
ro make them the firſt Biſhop who came in by a regular Election, was Roger Biſhop of 
EleQive, de- Salisbury, Anno 3 Hen. 1. But now, by the Statute of 25 Hen. 8. cap. 20. 


ALA = which in Part abrogated the Pope's Supremacy, no Man 1s to be preſented 


2 to 


I 


Advowſons. Grants. 


(37) 


to the See of Rome, for the Dignity of a Biſhop, &:. But the Election 
is to be by the King's Conge d"Eflire, which the Dean and Chapter muſt 
do within 20 Days, or they incur a Hemunire; and if they fail to 
make an Election, the King is to nominate by Letters Patent. The 
1 Ed. 6. cap. 2. ouſted the Writ of Conge d"Eflire, and empowered the 
King to collate to an Archbiſhoprick or Biſhoprick, abſolutely by Let- 
ters Patent, But this Statute was repealed by 1 Mary, cap. 2. 2 Rolls 
Rep. 130. ; Ss 

6. And the Order of making a Biſhop by the Conge & Eſlire, is ſaid 
to be thus: 1. Nomination, 2. Conge d Eſlire, or a Licence to elect. 
3. Election. 4. The Royal Aſſent. 5. Confirmation. 6. Creation. 
7. Conſecration. 8. Inſtallation. In 2 Rolls Rep. 102, 103. We have 
this Account, how the King gained this Prerogative of granting the 
Conge d'Eſlire : That Chriſt made Apoſtles, and they Biſhops, and Bi- 
ſhops appointed their Succeſſors, and after that the Church increaſed 
and ſpread itſelf into ſeveral Nations, they were choſen per Clerum & 
Plebem : But thereupon enſued great Tumults and Murders ; fo that at 
the Election of one Daun/ey, more than three hundred Perſons were 
killed; and at the Election of one Ambroſe, there was a great Mutiny ; 
for which Reaſon, by the Council of Lateran, and the unanimous Con- 
ſent thereof, the making of a Biſhop was given to the King; and it 
was always done by his giving them a Ring and a Staff; and this Ce- 
remony continued *till the Emperor Hen. 5. renounced it, and after- 
wards, within four Years, Hen. 1. of England left it. Alſo ſee Matt. 
Paris, Fol. 27. 56. And afterwards King Joln left this Ceremony to- 
tally, and by his Charter granted, that afterwards, Biſhops ſhould be 
made by a Canonical Election, with his Licence; though it is agreed, 


that the King may make a Biſhop at this Day, per Baculum & Anulum, 


as the antient Cuſtom was. 2 Rolls Rep. 130. - A Biſhop is not 
properly ſaid to be a Biſhop, till Conſecration; nor a Parſon before In- 
duction. Hill. 22 Fac. Rol. 1264. Evans and KRiffing's Caſe, and reſolved 
Trin. 3 Car. 14 Edw. 3.5.b. See new Dy. in the Margin, 221.6. pl. 18. 
By the Canoniſts, the Conſecration, /t periodus Electionis, Electio 
eſt præambula Conſecrationis, and Linwood ſays, Quæ Electio oft Tributius & 
facit ſponſalia inter Electum & Eccefiam. 


(h) 8 Co. 69. 


7. (h) A Writ of Right ſhall be directed to the Bailiffs of the Biſhop- (i) F. N. B. 
Ele&, and he may certify an (1) Excommunication. 2 Rol. Rep. 102. 62. 


If the Biſhop makes his Certificate, and dies before it be received, that 
* —__ avail z but the Succeſſor ought to certify. 8 Co. 69. 4. Trol- 
op's Caſe. 
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(T) Advowſons, Grants. 


Advowſons. 


1. A N Advowſon of a Church, 1s that Right of Patronage, whereby 

L£'X ſuch Patron hath the Care and Government of a Church, and the 
Diſpoſition of the Place of a Clerk to the ſame, and therein he hath as 
abſolute a Property, as in Lands and Tenements ; but it is an Inheri- 
tance incorporeal, and not favouring de Domo, but only Jus Preſentand;, 
whereby no Gain can accrue ; and therefore was it, that a Man, before 
the Statute of Weſtm. 2. could have no Damages for the Loſs of his Pre- 
ſentation, which was the Reaſon likewiſe, that a Guardian in Soccage 


/ &ould not preſent to an Advowſon, 1431 he could take nothing for it, 
) and 


* 


— — 
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* 


(k) Per Ander- 


aant 


and by Conſequence, could not account for it; and in a Writ of Right 
of Advowſon, the Patron does not alledge the Eſplees (i. c.) the Profits, 
in himſelf, but in the Incumbent. 
Advowſons Appendant, 
Of Advowſons, there are two Sorts, 4 And | 
Advowſons in Groſs. 


2. An Advouſon Appendant, is a Right of 3 which ſticks and 
belongs to ſome other Inheritance more worthy and ſubſtantial, and dif- 


fers from Appurtenant only in this Reſpect, that Appendants are ever 


by Preſcription, whereas Matters appurtenant may be created at this 
Day. Co. Lit. 122. 

3. But though Appendancy cannot be but by Preſcription, yet a Pre- 
ſcription doth not make any Thing appendant or appurtenant, unleſs the 
Thing appendant or appurtenant be of ſuch a Quality, that it may be 
appendant or appurtenant; and the Thing to which it is appendant be of 

uch a Nature, that it may admit of an Appendancy to it; as a Thing 
corporeal cannot properly be incident to a Thing incorporeal, nor a 
Thing incorporeal to a Thing incorporeal ; nor can a Leet that is tem- 
poral, be appendant to a Church or Chapel that is eccleſiaſtical. Co. Lit. 
122, 1 Rol. Abr. 230. Letter B. One Advowſon cannot be appendant 
to another Advowſon. Contra, 24 Edw. 3. Qudare Impedit 13. per Curiam. 
1 Rol. Abr. 231. pl. 15. Plow. Com. 168, 169. Though a Vicarage may 
be appendant to'a Parſonage. Sed Dubitatur. 17 Edw. 3. 76. Danv. 
Abr. 501. pl. 12. See more of this Point in Danv. Abr. ibm. Tit. Appen- 


ME It is ſo far appendant to a Manor, that it paſſes (x) with it, though 


t 
fon, and agreed not named in the Grant, by the Words cum Pertinentiis. 1 Rol. Rep. I OO. 


by all the 
Court. 
Gouldſb, 42. 
pl. 20. 


except in the Caſe of the King's Grant, for there it does not paſs, unleſs 
named, ibm. Nor in the Caſe of a Subject, without the Words cum 
Pertinentiis. Cro. Eln.. 123. — But it does not paſs in a 
Grant of the 3d Part of a Manor, with its Appurtenances, without its 
being named. Danv. Abr. 1 Vol. 501. Tit. Appendant. 

5. Let it an Advowſon be appendant to a Manor, and the Lord grants 
Part of the Manor with the Advowſon to 7. S. it now becomes appen- 
dant to that Part. Cro. Eliz. 39. and 43 Edw. 3. 12. there cited. 

6. An Advowſon is properly 8 to the Demeſnes, and not to 
the Services, and by the Livery of the Demeſnes, the Advowſon paſs d, 
(and, tis ſaid,) though there had been no Attornment. Cro. Eliz. 209. 
8 verſus Heming. Irin. 30 Elia. Rol. 2024. adjudged Mich. 32, 33 Elix. 


7. By a Leaſe of the Refory, the Tythes and Offerings paſs as incident, 
Bro. Tit. Leaſes, pl. 15. -— And if a Man grants the Refory of A. and 
the Tythes of ſuch a Place in A. Part of the Tythes belonging to the 
Rectory of A. yet the whole Rectory and Tythes will paſs. But the 
Law makes a Difference where Things are naturally incident, and where 
they are only incidental or appurtenant in Point of Uſage, or Power of 
being ſo; as if a Man had a Free Chapel of A. to which the Tythes of 
A. are by Uſage appurtenant, and he Srants his Free Chapel of A. and 
the Tytbes of ſuch a Place in A. Part of the Tythes appurtenant to the 
Chapel, in that Caſe the Kite of the Chapel, and the Tyihes of that 


particular Place only, paſs by ſuch Grant. Palm, 95. 
8. Where four Manors deſcended to four Daughters, and an Advow* 


ſon was appendant to one of the Manors, and they made Partition of all 
but the Advowſon, ſo that every of the Daughters ſhould have a Manor, 


and nothing is determined by the Compoſition, concerning the Advow- 


ſon. It is made a Queſtion, Whether by this Partition, the Advowſon 
became in Groſs for the entire Advowſon, or in Groſs for three Parts, and 


; appendant for the fourth. See Bro. Quare Impedit 118. 2 Hen. 7. 4. 


* 
2. 
> 
is 
6 
4 
* 
* Ons 
* 
* a 
. 
: 
s 
fy 


bs l 
5 ö 3 . , 
r —— 35 N 
* 2 ” 4 Mg - * of . 
— r * 


—— — . — — — de — — —⏑˖ä“ʃl5—— 
Advowlons. Next Avoidance. (39) 

9. A. ſeiſed of a Manor to which an Advowſon is appendant, makes 
a Leaſe for Life of the Manor, excepting the Advowſon; after the Death 
of the Leſſee, the Advowſon becomes again appendant to the Manor, 
Tenk. Cent. Cases 310. Caſe 91. Tos 

10. 38 Hen. 6. 3. cited in 5 Co. 11. b. Ives Caſe, That where the 
King ſeiſed of a Manor, to which the Advowſon was appendant, leaſeth 
the Manor (without mentioning the Advowſon, for which Reaſon it doth 
not paſs) for Life, and afterwards grants the Reverſion Habendum unacum 
Advocatione, the (1) Advowſon ſhall not paſs; for during the Life of G 3 89. 
the Leſſee, it was not appendant; fo it is to be obſerved, that if a Man * 
grants an Advowſon for Life, the Reverſion is appendant to the Manor; 
but where a Man leaſeth the Manor for Life, excepting the Advowſon, 
the Advowſon in Poſſeſſion cannot be 5 N to the Reverſion of the 
Manor expectant upon the Eſtate for Life; but otherwiſe of a Leaſe for 
Years. 


WM. 


— 


(T) Advovſons in Groſs. 


I. N Advowſon in Groſs is a Right ſubſiſting by itſelf, belonging 
to a Perſon, and not incident to a Manor or Lands, and becomes 

ſuch, by ſeing ſever'd from the Corporeal Inheritance, to which it was 
appendant; and therefore the Way of pleading the Seiſin of ſuch an 
8 is to ſay, that the Party is ſeiſed de Advocatione de A. in 
Groſſo per ſe, ut de feodo & Jure. 1 Iuſt. 119. | 

2. It cannot be made (a) appendant by any Act, but by Operation (0) Leon. a6. 
of Law; as it a Man ſeiſed of a Manor, to which an Advowlon is appen- 
dant, leaſeth the Manor without a Deed for Life, reſerving the Advowſon, 
this, at Common Law, made it an Advowſon in Groſs without a Deed ; 
but when the Eſtate for Life is determined, it becomes appendant again. 
29 Ed. 3. 36. b. 5 Co. 11. b. Hutton 88, 89, Danv. Abr. 1 Vol. 504. pl. 12. 
3, If a Man makes a Leaſe for Lite of a Manor, to which an Ad- 
vowſon is appendant, excepting one Acre with the Advowſon ; in 
ſach Caſe, if he grants over the Reverſion, the Acre with the Advowſon, 
ſhall (b) not paſs to the Grantee, but are ſever'd and diſunited for (b) Hutt. 29. 
ever, as a Branch, or other Member divided from the Body. 11 Co. 50. 4. 2 Mod. a. 

4. If upon a Partition between Coparceners, the Advowſon is allot. Pw. 103. U. 
ted to one Coparcener, and the Manor ad quod, &c. to the other, and 


after, one dies without Iſſue, by which the Law unites them again; 


in this Caſe, the Advowſon, which was once ſever'd, and became in 

Gros, is now become Appendant again. 6 Co. 64. a. Hetley 14. Co. 

Lit. 122. 4. | | 

F. An Advowſon will not paſs without a Deed. Bridg. 96. And a 

Grant of it, as Appendant, when it is in Groſs, is void. 5 Mod. 298. 
See more hereof in Danv, Abridg. Title Appendant. 


— 


Me (U) Of the next Avoidance. 


bh HE next Avoidance, which is a Right to preſent pro unica vice 
1 to a Church when it becomes vacant, may be granted by Deed, 


and is Aſſets which go to Executors, but cannot be granted without a 
Deed. I Gro, 164. Bridg. 95. Dy. 223. Fa yy 


FR n 


(  Advowſons. Next Avoidance. 
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2. It may be granted by Executors before the Probate of the Will, 
and therefore may be pleaded without ſhewing the Letters Teſtamentary. 
Dy. 135. 

1 The next Avoidance 1s of ſuch a precarious Nature, that he that 
is poſſeſsd of ſuch Grant, ought to be very watchful thereof; for if the 
Grantee of the next Avoidance, does not preſent the very next Time the 
Church becomes vacant, he ſhall never after preſent. 2 Cro. 691, Where 
the Caſe put in Co. Lit. 379. a. is denied to be Law, that if a Man ſeiſed 
of an Advowſon in Fee marries, whereby the Wife by Act of Law is 
entitled to the third Preſentation, if the Huſband (a) dies, and before 
his Death, grants the third Preſentment to another, the Heir ſhall pre- 
ſent twice, and the Wife ſhall have the third Preſentment, and the 
Grantee the fourth ; for in this Caſe, that ſhall be taken to be the third 
Preſentation, which be might lawfully grant: And fo note, (ſays Coke) 
a Diverſity between a Title by Act in Law, and by the Act of the Party, 
for the Act of Law ſhall work no Prejudice to the Grantee, Note, This 
Caſe is cited by Anderſon, in the Caſe of Williams verſus the Biſhop of 
Lincoln and others, in Cro. Eliz. 790, 791. who was of that Opinion: 
And he alſo cited the Caſe of two Coparceners, making a Compolition to 
preſent by Turns, the Eldeſt firſt, and the Second next, if the Youngeſt 
grants primam & proximam advocationem, it's in Law, but the Second, and 
yet the Grant is good. : 

When the Incumbent is made a Biſhop, and the King preſents or 
grants, that he ſhall hold it in Commendam, (which is quaſi, a Preſenta- 
tion, and may be pleaded as ſuch) if the Grantee of the then next A- 
voidance does not preſent, he has loſt his Preſentation ; for he ought to 
have the next Avoidance, and can have no other. 2 Cro. 691, Noy bg. 
1 Bulſtr. 27. Vaugh. 19. Dy. 228. Co. Eliz. 257. Doflor and Siudent, 
116. 2 And. 175. Hutton 105. Co. Lit. 379. a. 

4. A Grant is made of the firſt, and next Avoidance to another, after a 
Grant of the ſame before, by this, the Intention of the Grantor might be, 
the 2d Grantee ſhould have the ſecond Avoidance, yet the Grant is 
void by three Juſtices againſt one. Cro. Elx. 791. Co. Lit. 379. a. 2 Cro. 
691. Hutton 105. Dy.26. —Bro. Tit. Preſentment 52. Per Shelley. Dy. 35. a. 
Fur Shelley contra, and that if a Man grants the next Avoidance that hath 
2 it before, the Grantce ſhall have the next after the firſt Grantee 

ath had his Turn. 

5. If a Man grants the next Avoidance to A. and after, grants Proximam 


Advotationem to the ſame A. that is a Surrender of the firſt Grant. New 


Held to be 
void after a 
Verdict. 

Dy. 129. 


FA 
119. 


S 
(b) 1 Cro. 241. 
811. 5 Co. 
102. b. 

Co. Lit. 233. 


Dy. 35. a. in the Margin. 

6. A Grant of the next Avoidance, made when the Church is vacant, 
is a void Grant, Mo. 90. So if one Grantee releaſeth to the other, when 
the Church is vacant, fuch Releaſe is void, and both Grantees muſt join 
in a Ouare Impedit. 1 Leon. 167. 1 And. 223. 1Cro. 173. Co. Eljz, 600. 
Gouldſb. 112. Owen 85. 3 Leon. 256. But if the next Avoidance be 
granted to two. and one releaſeth to the other, ſuch Releaſe is good, if 
the Church be full. Mo. 467. Dy. 28. Cro. Eliz. 600. Bennet ver. the 
Biſhop of Norwich. 

7. The Reaſon why ſuch Grant is void, when the Church is vacant is, 
becauſe it is a Perſonal Thing in the Patron at the Time of the Grant in 
Expectancy, and in the Time of the Vacancy of the Church is in Right, 
Power, Authority and Action, and in Effect, the Fruit of the Execution 
of the next Avoidance; but agreed, that (b) the King might make ſuch 
Grant, though it be then a Thing in Action. Dy. 283. 

8. If a Man ſeiſed of an Advowſon 1 4 to a Manor, grants 
three Avoidances to another, and the Church becomes vacant, and the 
Grantor preſents, and afterwards grants the Manor and Advowſon to 
another, and the Church becomes vacant, and the Grantor preſents, and 
afterwards the Church becomes vacant a third Time, the Grantee of 
the three Avoidances cannot preſent, becauſe the Preſentment at the firſt 
Avoidance by the Grantor, was a Uſurpation upon the Grantee, and put 
3.2 2 | the 
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the next Preſent ment out of Poſſeſſion; for it is an entire Intereſt; and 
if ſix Months Lapſe after the Preſentment, the Grantee of the third 
Avoidance, is without Remedy, for he cannot have a Dnare Impedit after 
the fix Months, and he cannot have a Writ of Right, by Reaſon of the 
Feebleneſs of his Eſtate, and this Uſurpation was not remedied by the 
Statute of Weſtm. 2. M. Jones, 6. But now ſee the Statute of the 5th 
of Queen Anne, cap. 18. of Uſurpations. 

9. If the next Avoidance of a Church be granted to three, to have 
and to hold, to them and every of them, jointly and ſeverally, and the 
two firſt named in the Grant, preſent the Third, being a Clerk, who is 
admitted, inſtituted and inducted by the Biſhop ; this is held to be a 
good Grant. Dy. 304. b. and the Manner that all four pleaded was thus: 
The two firſt, that they were no Diſturbers ; the Biſhop, that he claimed 
nothing but as Ordinary ; and the Incumbent, the Grant : To which the 
Plaintitf in his Repl. ſhewed, that the Incumbent and Grantee were one 
Perſon, and held good upon a Demurrer; but if one of the Grantees alone, 
had preſented to the Biſhop, and he had refuſed, &c. This, tis thought, 
would fail, 1074. i 

10. G. H. poſſeſſed of a Term of Years in a Rectory, to which the Ad- 
vowſon of a Vicarage was appendant for Years, granted the next Avoidance 
of the Vicarage. The Defendant in a Ouare Impedit pleaded, that after 
the Grant, the Grantor dy'd, and his Adminiſtrator ſurrender'd his Term 
to the Biſhop. It was held, that notwithſtanding the Surrender, the 
Plaintiff ſhall have the next Avoidance for three Reaſons. 1. That tho 
it was objected, that the Grant of the next Avoidance was upon an ex- 
preſs Limitation, if the Vicarage became void during the Term then in 
eſſe, which by the Surrender, was merged and extinct; yet this Limitation 
imports no more than the Law would have ſaid; and therefore, when 
a Tenant for Years grants the next Avoidance, the Law implies this Li- 
mitation, that if the Church becomes vacant, during the Term; and 
therefore expreſſio corum gue tacits inſunt nihil peratur. 2. The Grantor 
ſhall not make void his own Grant at his Pleaſure. 3. The Term for the 
Benefit of the Grantee ſhall have a Continuance in ſome Reſpects, as if 
a Leſſee for Years grants a Rent-Charge, and afterwards ſurrenders; yet 
for the Benefit of the Grantee, the Term ſhall have a Continuance; but 
true it is, that the Leſſee, by his own Surrender, might prejudice the 
Hopes of enlarging his Eſtate, 8 Rep. 145. 1 Rep. 154. 35 Hen. 8. 
Bro. Tit. Expoſition of Words, pl. 44. 3 Cro. 102. 

11. If the King doth not take the Benefit of the firſt Avoidance upon 
the Promotion of the Incumbent to a Biſhoprick, but ſuffers a Stranger 
to preſent, and the Clerk preſented dies, the King ſhall not have fis 
Prerogative to preſent to the ſecond Avoidance. 2 Cro. 54. 691. 1 Co. 44. 
119. 527. 3 Lev. 378. | 3 

12. A Perſon who hath the Advowſon, as he may grant the next 
Avoidance, ſo he may grant the Nomination of an Incumbent, and 
thereby the Intereſt of the Grantor in the Advowſon becomes little more 
then a Miniſterial Office, for he that hath the Nomination, hath the Sub- 
{tance of the Advowſon, and their Intereſt are ſeparate; for if the Grantor 


preſents to the Biſhop, . without the Nomination of the Grantee, the - 


Grantee may have a Puare Impedit; and fo may the Grantor have, if the 


Grantee preſents to the Biſhop without preſenting to the Grantor. Moor 


894. Hob. 327. | 

13. Where a Church is appropriate to an Abbey in Succeſſion, and 
afterwards the Abbot and Convent grant Proximam' Advocationem, this is 
not a good Grant, becauſe there is no Advowſon an eſſe to grant, and yet 
the Name of an Advowſon may be revived, as if, after the Appropriation 
the Abbey preſent, then the Patron and Ordinary gain a new Intereſt; 
ſo when the Corporation is diſſolved, . a Grant made by the Parſon and 
Patron is good; but not during the Appropriation. Hv. 20. Cafe 51. 


(Max) 3 15; By 


(42)  .G2ants of Advowlons. 
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14. By Walmſley, who cited Stamford's Prerogative, that by the Words 

i S Catalla, the King ſhall have the Pen to the Church of 


8 W Mts. Mt Mt. at 
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im that is out - law /d or attaint, and par: ratione, he may grant it by ſuch 
ame: Per Feriam, it will paſs by theſe Words; for it is an antient 
Grant, and heretofore the King's Patents were not ſo ſpecially penn'd, 
as now they are: But per Anderſon, the Avoidance will not paſs by theſe 
Words; for within the Words Bona (Moveables) are contained both 
feed and living, and an Avoidance 1s no Chattel, or Right of Chattel. 
en 155. ; 

15. A Woman was ſeized of an Advowſon for Life; and he in Rever- 
ſion in Fee, being an Infant, granted the next Avoidance, and afterwards, 
when he in Remainder came to his full Age, he reciting that Grant, 
couceſſit & confirmavit predictum proximam Advocationem habendum quando 
contigerit Eccleſia vacare, and afterwards the Wife died, and the Church 
became yacant. Davenport ſaid, that this 1s not a new-Grant, but only 
a Confirmation. Lit. Rep. 36. ; 
16. Where a Man grants the next Preſentation to a Benefice, and the 
Grant is, to the Grantee, his Heirs and Aſſigns ; yet it is but a Chattel, 
notwithſtanding it is granted to the Grantee, and his Heirs, becauſe it 
is but unica wit, and where the Thing is a Chattel, the Word Heirs 
will make no Eſtate of Inheritance. 39 Edw. 3. 37. Bro. Tit. Chattels, 
#1. 6. —— Yet where the Temporalties are in the Hands of the King, 
and he dies, all Preſentations dependant thereon, ſhall deſcend to the 
Succeſſor. 11 Hen. 4. 7. Bro. Tit. Ghattels, N. 2. 5 

(a) Bridgman 17. To a Declaration upon à Grant of the next Avoidance, the Nefen- 

955 96. dant demanded Oyer of the Deed, and the Plaintiff ſhew'd a Letter which 
was written to his Father, that he had (a) given to his Son (the Plain- 
tiff) the next Ayoidance ; this was not a good Grant of the Avoidance, 
it pot being by Deed. Ouen 47. Mich. 31, 32 Eli. 


+ Mt nt 8 
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(X) Of Grants of Adyowſons. 


1. IT hath been ſaid, that a Man might make a Grant of an Adyowſon 

without a Deed, viz. by coming to the Church-Door, and delivering 

Seiſin of the Door, and this was ſaid to be good without a Deed. Contra 

(a) There have Marton. (a) Bro. Tit. Grant, pl. 18. 43 Edw. 3. 1. Thiruing and Hill con- 
been ſome O. ira, Im. pl. 27. 11 Hen. 4. 3. Ibm. pl. 33. contra. 21 Edw. 3. 37. 
pinions in the But all the Books are againſt it; and Eitileton in three ſeveral Books ſays, 


Year-Books, that it lies in Grant. So cited in 2 Rolls Rep. 10. 


vowſon may paſs by Layery, 38 43 Edw.3. 3. 11 Hen. 6, 4. and 20 Eqw. 3. 4.& 5. Rat there are many 
Authorities againft it, and ſo is the true Reaſon of the Law. 18 Edu. 3. 16. per Shar. 1 Rolls Rep. g. 
It was never heard, that'a Man could enter into an Advowſon, therefore, no Livery can be made of it. And 
11 Hen. 4. 3. 6.” An Advoivſon in Grofs can't paſs withont a Deed. 9 Edw. 4. 47. a. Dy. 323. Cited in 
Bridgman 95, 96. © SE Nes F 2 570 | 8-4 
2. The Queen ſeiſed of a Rectory appropriate, granted Advocationem 
Eccleſiæ de G. By this Grant of the Advowſon, the ReQory doth not 
paſs ; for by the Appropriation, the Advowſon is gone, and not in E/e, 
fo that, inafmuch as the Advowſon was appropriate by a judicial Act, it 
can't be 4 . lr by the Grant alone. 2 Leon. 80, The Queen 
verſus the Lord Lumley. Caſe 106. | 

3. If there be four Joint-Tenants of an Advowſon, and one grants over 
his IntereR, this will bar the Survivors. Gould/b. 8 1. fl. 19. | 
4. If a Manor is granted, to which an Advowſon is appendant, with a 
Letter of Attorney to make Livery ; if Livery be not made, the Ad- 
yowſen doth not paſs by the Deed. 2 Kol. Rep. 91. — It is faid, that 
if a Man N fells, and grants a Manor, to which an Advowſon is 
1 the Advowſon ſhall not paſs, if the Deed be not enroll'd. 
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5. Where an Advowſon is granted for Life, a Grant of the Manor af. 
terwards to another, paſſes the Reverſion of the Advowſon. Fenk. Cent. 
Caſes 310, Caſe 91. 

6. In a Duare Impedit, the Jury found that Edward Cupell was ſeiſed of 
an Advowſon in Fee, and lett it to the Defendant for Years, and during 
the Leaſe, he preſented the Defendant, this was held not to be a Surrender, 
but an Extinguiſhment. Owen 142. Rudd verſus Topſey, C. B. Rolls 135. 

If a Man grants proximam Advocationem to two, jointly and ſeverally, 
thoſe Words (and Severally) ſhall be rejected, and they are Joint-Grantees. 
Co. 19. a. 
: 8. A Grant of an Advowſon made between the Livery and Attornment 
is void. 1 Leon. 207. Long verſus Hemmg. | 4 

9. Fer Gaway, in the Caſe of Seliey and * Owen 68. If A. grant 
to B. an Advowſon by the Name of the Church and Rectory, and B. 
deviſes the Rectory, the Advowſon and the Church will paſs by the Name 
of the Rector y. 

10. A Grant by the Queen of the Rectory, cum pertinentiis aceciam vi- 
cariam Eccleſiæ prædictæ, does not paſs the Advowſon of the Vicarage, 
otherwiſe, had it been Eccleſiam ſuam de D. I Leon. 191. Aſbegil verſus 
Dennis. Mich. 31, 32 Elx. C. B. Intr. Mich. 30 and 31 Elin. Kol. 458. 
Cro. Eliz. 163. 
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(Y) Of Deviſes of Advowſons, and the 
next Avoidances. 


P E R Walmſley, Beaumond and Owen, contra, Anderſon: An Advowſon 

nin Fee is deviſable as an Hereditament, which is part ible, and Dower 

may be had thereof, and as Liberties which are appendant to Lands are 

deviſeable, ſo of a Reverſion upon an Intail whereto no Rent is reſerved. (a) Owen 24. 

Cro. (a) Elia. 359. Cleer verſus Pracock, & al. Mich. 36, 37 Eliz. C. B. It ſeems to 
de the ſame Caſe, though there mentioned to be, Mich. 33, 34 Eliz. C. B. Rol. 2122, 


2. It was, a Queſtion in the Caſe of Pynchin verſus Harris. C10. 
Jac. 371. Where a Man was Incumbent of a Living, and purchafed the 
Advowſon, and deviſed, that his Executor ſhould preſent ſuch a one 
after his Death, whether this was a good (b) Deviſe of the next Avoidance; ( An Jn- 
becauſe at the Time, when the Will takes Effect, the Church is vacant, and cambent 
ſuch Vacancy is a Choſe in Action, which can't be granted; but it was bing the 
held a good Deviſe of the next Avoidance. £ — 
; the next Yvoidance.” x Roll, Rep. 21 4. 


1 
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2 Of Appropriations. 


An Appropeiation was the annexing of a Benefice to ſome Religious 

1 Houſe before the Statute of 32 of Hey. 8. for, diſſolving Monaſte- 

ries, and when that Appropriation was made, the Patron was perpetual Par- 
ſon, and had perpetual Inſtitution and Induction. The Manner in which 

it was made, was by the King's Licence out of the Chancery. Fopb. 144. 
The Licence of the King is neceſſary, . becauſe the Appropriation of a 
Church to a Religious. Houſe was conſtrued an Ahenation in Mortmain, 

concerning which Alienation in Mortmain, the following Statutes have 

been made. 149 +; (bio *. 7 | 
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Hen. 3. Before the Statute of 9 Hen. 3. Cap. 36. it was lawſul for any one to give 
Cop 55 Lands io any Religious Houſe, or Spiritual Body incorporated ; but by that 
Statute, it was Enafted, That it ſhould not be lawful foz any Perlon to give 
to any Religious Houſes, noz fog them to accept any Gift of Lands, upon 

Pain of tozfeiting ſuch Lands to the Lozd of the Fee. 


Ed. 1. By the Statute of 7 Ed. 1. Statute 2. Anno Dom: 1279, reciting the Sub- 
ratute 2. ſtance of the former Act, and that notwithſtanding Lands were given or pur- 
chaſed for the Uſe of Religious Men, and were loſt to the Nation and the chief 
( The Rea- Lords, it was thus ozdained, (a) That no Religious o2 other Perſon whatſo- 
ſon we have ever, ſhall pꝛeſume to buy oz ſell, oz under the Colour of a Gift oz Leaſe, oz 
here put this any other Title whatſoever, receive from any one, oz by any Craft oz Device 
Loh i: Whatſoever, appꝛopziate to themſelves any Lands oz Tenements, whereby 
tar the luch Land) and Tenements may in any wiſe tome into Poztmain, under the 
Tranſlation Pain of the Fozfeiture thereof : We have alſo pzovided, That if any Reli- 
by Keble is gidus, oz other Perſon, Fall pzelume with any Panner of Art oz Device to 
way de l- Offend againſt this Statute, it ſhall be lawful fox us and others the immediate 
{-rred by Chief Los bf the Fee ſo aliened, to enter therein, within a Pear from the 
comparing Time of ſuch Alienation, and to hold it in Fee as an Inheritance; and if 
e de e ee Ee lt e the nx mevne het ego 
3 within the Pear, then it ſha ; 
mn the os. within half a Pear next following, to enter into the Land, and hold 
the Tower of it as afozeſaid; and ſo ſhall every mediate Lo2d do, if the next Lozd be neg⸗ 
Lenden, and ligent in entering into ſuch Fee as afozeſaid; and if all the chief Lozys 
2 ve ok ſuch Fees, who ſhall be of full Age, and within the four Deas, and out 
ir was made Of Pyiſon fo; a Pear, ſhall be negligent, oz remiſs in this particular, we, 
in the new fmmediately after the Pear accompliſh'd, from the Time that ſuch Sales, 
— the Gifts, oz other Appꝛopziations happen to OR will take ſuch Lands 
* Ts. and Tenements into our Yands, and enfeoff others thereof, foz certain Dervi- 
ces to be done to us fo2 the ſame, fo2 the Detence of our Realm, ſaving to 
1 Roll: Rep. the chief Lows of the Fees, their Wards, Clcheats, and other Things to 
154, 157- them belonging, and the Services thereunto due and accuſtomed; and there- 
% 77% foze we command you, that pou cauſe the Statute afozeſaid to be read befoze 
2.7, 5" pon, and hencefozth to be ſkrialy kept and obſerved. Witneſs ourſelf at 


Gap. 36. Weſtminſter the 15th Day of November, in the 7th Pear of our Reign, 
8 Hen. 4. 15. 


2 = Fp4 The Biſhop of London in his Codex, takes no Notice of what my Lord 


11 Bro. Mor, Coke has {aid upon this Occaſion, which, therefore, we thought proper to 


main, 15, 16, inſert here. 


18, 20, 24, My Lord Coke, after mentioning what Reaſons others had given for 
27» 37, 38, this Word Mortmain, or manus mortua tells us, that the true Cauſe of the 
2” 54:2” Name, and the Meaning thereof, was taken from the Effects, as it is 
Fitz, Mart. expreſſed in the Statute before mentioned, whereby the Services which 
main, 13. are due from ſuch Fees, and which at the Beginning, were provided for 
C2 75 2. 5. the Defence of the Realm, are wrongfully withdrawn, and the chief Lords 
e Feel, do loſe their Eſcheats of the ſame ; ſo that the Lands were ſaid to come to 
77. Hie. dead Hands, as to the Lords who were entitled to ſuch Services; for by 
Quare Ino. this Alienation in Mortmain, they loſt wholly their Eſcheats, and in 
*©3-,,. , Effect, their Knights Services, for the Defence of the Realm, Wards, 
: 22 pp Marriages, Reliefs, and the like; and it was therefore called a dead 
p Hand, for a dead Hand yields no Service. Co. Lit. 2 ö. And this Statute, 
therefore, abridged the former Statute of 9 Hen. 3. and ordained, that a 
Gift of Lands to any Religious Houſe ſhould be 8 notwith- 
ſtanding the Religious Houſe gave not the ſame back to hold of the ſame 
Houſe, but kept the Lands ſo given to themſelves in their own Hands, and 
that in that Caſe, the Land ſhould incur to the Lord of the Fee. There 
were two Cauſes for the making of this Statute. 1. That the Services 
that were due out of ſuch Fees, and which in the Beginning were created 
for the Defence of the Realm, were unduly withdrawn, 2. The chief 
Lords did loſe their Eſcheats, Wardſhips, Reliefs, and the like, for which 
Cauſes, ſeveral provident Lords at the Creation of the Seigniory, had a 


2 Clauſe in their Deed of Feoffment, That it ſhould be lawful for the Do- 
2 & nor 


Ok Appꝛopꝛiations. 


« nor to give or ſell to any one, except to Religious Men and Jeſuits,” 


many of which Deeds, my Lord Coke tells us, he had feen. But the 
Eccleſiaſtical Perſons found many Ways to creep out of this Statute, viz. 
Religious Men, as Abbots, Priors, and other Eccleſiaſtical Perfons regu- 
lar, would purchaſe Lands holden of themſelves, or take Leafes for lon 
Terms of Years, and many other Devices they had to eſcape out of this 
Statute. Biſhops, Parſons, and other Eccleſiaſtical Perſons ſecular, took 
themſelves to be out of the Statute, which intended to provide againſt 
thoſe Devices, by theſe Words, That no Perſon Religious or other, whatſoever 
he be, (i. e. other whatſoever of like Quality of being, a Body Politick 
or Corporate, Eccleſiaſtical or Lay, Sole, or aggregate of many) ſhould 
buy or fell any Lands or Tenements under Colour of any Gift or 
Leaſe, and to prevent all other Inventions and Evaſions, the Statute added 
theſe Words, By any other Title whatſoever it be, Lands or Tenements, or by 
any other Craft or Device, preſume to appropriate to themſelves, under Pain o 
For feiture of the ſame. A Man would have thought, ſays my Lord Coke, 
that this ſhould have prevented all new Devices, but they found alſo an 
Evaſion out of this Statute ; for this Statute extended only to Gifts, Alie- 
nations, and other Conveyances made between them and others, arte vel 
ingenio, and therefore they gave over them; but they pretending a Title 
to the Lands, (that they meant to get) brought a Precipe quod Reddat 
againſt the Tenant of the Land, and he by Confent and Colluſion, 
would make Default, and thereupon they recovered the Land, and enter'd 
by Judgment of Law; this Fraud was the Occaſton of the making of the 
following Act: That new Invention I have before mentioned, being pro- 
vided for; they ſtill found Means to creep out of all thoſe Statutes ; for 
now they would neither get any Lands by Purchafe, Gift, Leaſe, or Re- 
covery z but they cauſed the Lands to be conveyed by Feoftment, and in 
other Manner, to divers Perſons, and their Heirs, to the Uſe of them and 
their Succeſſors, by Reaſon whereof, they took the Profits, for which the 
Statute of 15 Rich. 2. Cap. 5. was made, as hereafter may be ſeen, Vide 
Co. 2. Inſt. 74. b. 75. a; 


By the Statute of 13 Ed. 1. Cap. 32. reciting, that when Religions Pen, 13 £4. 1. 
and other Eccleſiaſtical Perſons impleaded any one, and the Party impleaded © 3% 


made Default, whereby he ought to loſe the Land; fozaſmuch as the Juſtices 
have hitherto held, that if the Party impleaded makes Default by Colluſlon, 
the Demandant, who by Reaſon of the Statute, could not obtain Seiſin of 
Lands by a Title of Gift, oz other Alienation would obtain it by the De⸗ 
fault, and ſo the Statute would be defrauded ; it is ozdained by our Lozd the 
King, and granted, that in this Caſe, after Default made, it ſhall be inquir'd 
by the Country, Whether the Demandant had a Right in the Thing oz not ? 
and if it be found that the Demandant had a Right to his Demand, the 
Judgment ſhall paſs with him, and he ſhall recover the Seiſin; and if he 

ad no Right, the Land ſhall accrue to the next Lord of the Fee, if he 
demand it within a Year from the Time of the Inqueſt taken; and if he do 


not demand it within the Pear, it ſhall accrue to the next Lozd above, if he 


doth demand it within half a Pear after the ſame Pear; and ſo every Lozd, 
after the next Lozd, ſhall have the Space of half a Pear to demand it ſucceſ- 
ſively, until it come to the King, to whom at Length, through the Default 

k the other Lozds, the Land ſhall accrue; and every chief Lord of the 

ees ſhall be admitted to challenge the Jurors of the Inquiſit ion, and like- 
wife they that will, may challenge for the King; and after the Judgment 
given, the Land ſhall remain clear in the King's Bands, till it be dereigned. 
by the Demandant, oz ſome chief Lozd, and the Sheriff Gall be chargeable 
to anſwer to the Exchequer foz the ſame. 5 


Party impleaded, cc. This Statute doth extend by the Equity thereof, 
to t 


e Caſe, where the Religious Perſon is Tenant or Defendant; as where 
a Writ of Right is brought againſt him; and after the Iſſue joined, the 
Demandant makes Default, and is Nonſvit, the Collufion ſhall be inquir'd 
anto, and the Caſe where the Religious Perſon is a Tenant, is within the 
fame Miſchief, and therefore within the Equity of this Law. 2 Co. 429. 
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Of Appꝛopꝛiations. 


Made Default, &c. This Act doth not only extend according to the 
Letter, to Recoveries by Default, but to all Manner of Recoveries by 
Verdict or otherwiſe, if they be gained by Colluſion. : 

When the Judgment was had by Default, then there iſſued forth a ju- 
dicial Writ, which was called a Quale jus, and that from the Nature of 
the Writ, it being to enquire Pale jus, the Demandant had; this Writ con- 
ſiſted of five Parts: 1, The Recital of the Recovery. 2. The Doubt of 
the Fraud by thoſe Words, (and becauſe tis doubted there was Fraud be- 
tween them.) 3. A Commandment to the Sherift to return a Jury ; We 
command you, that you cauſe to come before our Juſtices at Weſtminſter, 
Twelve, &c. to recognize upon their Oath theſe three Things; Firft, 
What Right the ſaid A. hath in the Meſſuage. Secondly, Who of his Pre- 
deceſſors wap ſeiſed thereof as in Right of his Church aforeſaid. Thirdly, 
And how much the ſaid Meſſuage is worth by the Year. 4. There 1s ano- 
ther Commandment to the Sheriff, and in the mean while do you take that 
Meſſuage into our Hands, and you ſhall anſwer for the Profits thereof to 
our Exchequer. 5. The Sheriff is commanded thus; and do you make it 
known to the chief Lords of the Fee Mediate and Immediate, that they 
be then there to hear the Jury, if they think fit 

If the Jury find that his Predeceſſor was ſeiſed of it in his Demeſne, 
as of Fee in Right of his Church, before the Statute de Religioſis this is a 
good Verdict for the Demandant, without finding any Licence; for though 
there were no Licence, the Alienation was good; but if they find that 
his Predeceſſor was ſeiſed after the Statute, then they ought to find a Li- 
cence, otherwiſe the Land belongs to the Lord or the King. 

If an Iſſue be joined in the Action brought by the Abbot, the Jury 
ſhall not only enquire of the Iſſue, but of the Colluſion, as to which; it 
is but an Inqueſt of Office, upon which no Attaint lies. If the Jury 
do not enquire of the Colluſion upon their Verdict, yet it ſhall be after- 
wards enquired of by a Special Writ, and not by a Writ of Quale jus. 

If the Tenant appears, and confeſſes the Action, or 3 be given 
upon a Ni dicit, or by a Departure in Deſpight of the Court; theſe are 
alſo within the Statute, and the Colluſion ſnall be enquired into; and ſo 
if it be upon a Demurrer : But in ſome Caſes, no Colluſion ſhall be en- 
quired of at all, as if upon a Juri, Utram, the Jury find that the Lands 
8 of the Church, this is ſufficient, without enquiring of the 

olluſion. 


And ik it be found that the Demandant had a Right, &c. this is either 
by the Jury upon a Trial of the Iſſue, or by a Quale jus, if the Tenant 
makes Default. | | | 


Judgment ſhall paſs with him, c. Hereby it appears, that the Quale 


{«) Kel-vay, jus Thould be ſued out after (a) the Default, and before Judgment, and fo 


124. 5 Ed. 3. 
29. 2 Inft 
430. 


(b) Reg. Jud. 
16, 17. 

4 Ed. 2. 3. 
Collufion 46. 
13 Ed. 3. 
15 


m. 28. 
12 Ed. 3. 
Judgm. 163. 


Ed. 3. 9. 
(©) Co: Ig. 
430. 


was the Practice; and if the Colluſion be found, the Lords, &c. ſhall en- 
ter, though Judgment be never given. But yet, if Judgment be 


given upon the Default, the Quale jus may be ſued out; and fo it ap- 


pears by the judicial Regiſter, and many other Authorities; but Execu- 
tion ſhall ceaſe, till the Colluſion be (8 
Right, if Judgment final be given for the Abbot, &:. the Colluſion ſhall 


3. be enquired of; for though final Judgment be given between them, yet 
the Lord by this Statute ſhall enter; and fo is it, of a Recovery by De- 


fault in a Ceſſavit. 


And ik he hath no Right, the Land doth accrue to the next Lozd above, if 
he do demand it within a Pear, &c. Theſe are (c) the certain Times ap- 
pointed, when the Lords Mediate and Immediate, ſhall enter. | 


And every chief Lozd of the Fees ſhall be admitted to challenge the Ju- 


rozs, &c. The Sheriff is to warn the Lords Mediate and Immediate, to 


(a) Co. 2 Inft, 
430. 


take their Challenges; and though any of them may be under Age, yet 
Yo the Words, (every chief Lord) 
ing will be done to his Prejudice, during his Minority. 
2 | And 


enquired into. — In a Writ of 


the Court (d) will adviſe, Whether any 
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Of Appꝛopꝛiations. 37 
And likewiſe they that will, may challenge fo2 the Ring, &c. The 


King is always, in Judgment of Law, preſent , and, therefore, any Man 

may challenge for the King; but by the Statute of 23 Ed. 1. they who 
challenge for the King, muſt ſhew a Cauſe certain, and the Truth thereof 

is to be tried. My Lord Coke bids us obſerve well, what Expoſition hath Co. 2 1/7. 
been made of this Act; and how the Judges extended the ſame by 439, 431 
Equity; for otherwiſe, the Churchmen, by Advice of their learned 
Council, (whereof they have the beſt) would have had ſome Evaſion or 

other out of the Letter of the Law: | 


The Form of the Writ Ouale jus, pre- 
{cribed by the Statute. 


EORGE the Second, by the Grace of Cod, of Great Britain, France Reg: 1nd. 

and Ireland, King, Defender of the Faith, &c. To the Sheriff of Fel. 16. b. 
Suffolk, Greeting; Be it known to you, That the Abbot of M. lately in our 
Court, &c. by our Writ of Quare Ceſſavit per Biennium, recovered his 
Sziſin againſt J. E. of one Meſſuage, with the Appurtenances in M. as the 
Right of his Church of H. Laurence of M. by the Default of the ſaid J. and 
becauſe Fraud is ſuſpected to have been previouſly had between them, contrary to 
our Statute, whereby *tis provided, That Lands or Tenements ſhould not by any 
Means whatſoever, come into Mortmain; We command you, that you cauſe 
12 Men confiſting as well of Knights as of other free and lawful Men of the 
Ne:ghbourhood (or of the Venue) aforeſaid, to come before our Juſtices at 
Weſtminſter, in Eight Days of St. Hillary, each of whom to have 101. a 
Year at leaſt, in Lands Tenements or Rents, by which the Truth of the Mat- 
ter may be the better known, who bear no Affinity to the ſaid Abbot, to recognize 
tou their Oath, what Right the ſaid Abbot hath in the ſaid Meſſuage, and 
who, of his Predeceſſors was ſeiſed thereof, as in Right of his holy Church afore- 
ſaid, and how much the Meſſuage is worth yearly, according to the true Value 
thereof; and in the mean while do you ſeiſe the ſaid Meſſuage into our Hands, 
fo that neither of them meddle therewith, till you have another Precept from 
us; and that you anſwer to us in our Exchequer for the Profits thereof, and 
make it known to the chief Lords of the Fee, mediate and immediate, that 
they be then there, if they ſhall think fit to hear the Jury, and do you have 
there the Fury, and this Writ. Witneſs, Ce. 


By the Statute of 13 Ed. 1. Cap. 33. Lands, where (c) Croſſe 


} $8, 
were ſet up, ſhould be fozfeited as Lands aliened in Bo2tmain, l 


up thoſe Croſ- 


By the Statute of 18 Ed. 1. Cap. 3. commonly called the Sta⸗ fs. See Co. 2 
tute Quia Emptores Terrarum, there is a Pꝛoviſoe, That by the Lu. 437, 434. 
Sales, 02 Purchaſes of Lands o2 Tenements, &c. ſuch Lands ; 
o Tenements ſhould in no wiſe come into Moztmain, either in 

Part, 02 in whole, neither by Policy o2 Craft, contrary to the 

Foꝛm of the Statute made thereupon; ns 


By the Statute of 27 Ed. 1. Stat. 2: it was oꝛdained, That 
ſuch as would purchaſe a new Park, and Yen of Religion, that 
would amoztize Lands 92 Tenements, ſhould have (d) Writs out () wrics of 
of Chancery, to enquire upon the Points accuſtom'd in ali Things, «4 99 4-2 
and that the Inqueſts of Lands o2 Tenements that were wo2th 
yearly moꝛe than 20s. that is, to wit, by Extent, be returned into 
the Exchequer, and there to make a Fine fo2 the Amoztiſements, 
— fo2 having the Park, if. the Inqueſts do paſs fo2 him that pur⸗ 
chaſed them; and after, it ſhall be certify'd unto the Chancello?, 
> 8 es Deputy, that he take a teaſonable Fine, and after, make 
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The Form of the Writ of ad quod damp- 


num before-mentioned. 


EORGE the S:cond, by the Grace of God, of Great Britain, France 
and Ireland, King, Defender of the Faith, &c. To our Well-beloved 
J. de K. our Eſcheator, on the other Side of Trent, or to his Eſcheator in the 
County of Leiceſter, or Sheriff of Nottingham, Greeting 3 We command you, 
that you do, by the Oath 72 honeſt and lawful Men of your Bailywick, or of 
your County, by whom the Truth of the Matter may be the better known ; dili- 
gently enquire, Whether it be to the Damage or Injury of us, or any other 
Perſons ;, if we ſhould grant to J. S. that he may give and aſſign one Meſſuage, 
two Acres of Land, and one Acre of Meadow, with the Appurtenances in W. 
40 a Chaplain, to celebrate Maſs daily for the Soul of the ſaid J. and for the 
Souls of his Mother and Father, and bis Anceſtors, and all fauhful departed 
Souls, in the Chapel 7 the Bleſſed Mary of W. or in the Parochial Church of 
S. to have and to bold to the ſaid Chaplain, and his Succeſſors Chaplains, for 
ever daily to celebrate Maſs as aforeſaid, for the Souls aforeſatd;, and if it 
will be to the Damage and Injury of us, or any other Perſons, then to what 
Damage and Injury of us, and to what Damage or Injury of others, and of 
whom, and how, and in what Manner, and of what Perſon or Perſons the ſaid 
Meſſuage, Land and Meadow are holden, and by what Service, and how, 
and in what Manner, and how much they are worth yearly in the Profits 
thereof, according to the true Value thereof; and who, and how many are the 
Meſnes between us and the ſaid J. of the Meſſuage, Lands, and Meadow afore- 
ſuid; and what Lands and Tenements will remain to the ſaid J. S. after the 
Donation and Aſſignment aforeſaid; and where, and of what Perſon or Fer- 
fons they are holden , and by what Service, and how, and in what Manner, 
and what they are annually worth in the Profits thereof, and whether the 
Lands and Tenements remaining to the ſaid J. after the Donation and Aſſign- 
ment aforeſaid, are ſuffictent for the due Ferformance of the Cuſtoms and 
Services, as well for the ſaid Meſſuage, Land, and Meadow, to be ſo given, 
as for the other Lands and Tenements; ſo to be retained by him; and all and 
ſingular the ot her Charges which he hath ſuſtatned, and been accuſtomed to ſu- 
ſtain, as in Suits, Views of Frank-Pledge, Aids, Tallages, Watches, Fines, 
KRedempiions, Amercements, Contributions, and all other accrumg Charges 
whatſoever, to be ſuſtuined; and that the ſaid J. may be able to be put on 
Aſſizes, Juries, and other Recognitions whatſoever, as he had been uſed to be 
put before the Gift and Aſſignment aforeſaid; fo that the Country may not be 
burthen'd or aggrieved through the Foverty of the ſaid IJ. by Means of the 
Gift and Aſſignment aforeſaid; and the Inquiſition taken thereon under your 
Seal, and the Seals of thoſe by whom it ſhall be taken, Do you, without Delay, 
— to us plaznly and diſtinetiy into our Chancery, and this Writ, Witneſs, 


By the Statute of 34 Ed. 1. Stat. 3. no Lands where there was 

. a Mefne Lord, ſhould be aliened in Moꝛtmain, without his Con- 
ſent; no2 where nothing was reſerved by the Donoz; and where 1 
the o2iginal TUrit ſhould not be duly returned. We 


| By the Statute of 18 Ed. 3. Cap. 3. Stat. 3. Tf the Clergy 

| | ſhould be impeached fo2 purchaſing Lands in LENO n, if they 
ger d a Licence oꝛ an Inqueſt upon the Writ of ad quod dampnum, 
they ſhould be freely lett in Peace; o2 it they could not ſuſſiciently 
ſhew that, that they had entered by due Mꝛoceſs, after Licence, 
they ſhould be well received to make a convenſent Fine kon the 
ſame ;. and that the Enquiry. of this Article ſhould wholly ceaſe: 
accoꝛding to the Accozd compꝛized in this Parlfament. 
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Df Appꝛopꝛiations. 


By the Statute of 1s Rich. 2. Cap. 5. reciting the Statute de 
Religioſis, and that of late, by ſubtle Imagination, and by Art 


and Engine, ſoine religious Perſons, Utcars, and other Spi⸗ 


ritual Berſons had entered into divers Lands and Tenements 
which adjoined to their Churches, and by the Aſſent of the Te⸗ 
nants, had made them Church⸗Pards; and by Bulls from the 
Pope, had dedicated and hallowed the ſame, and made them 
Bur ying⸗Places without the Licence of the King, oz the chief 
Lows, it was p20vided, That befoze Michaelmas next, they ſhould 
amoztize them by the Licence of the Ring, oz the chtef Lo2ds, 
02 ſhould ſell o2 alien them to ſome other (iſe, upon the Pain ot 
torfeiting them to the Ring, o2 the Lo2ds, accozding to the Sta- 
tute de Religioſis, and that no ſuch Purchaſes ſhould be made foꝛ 
the Uſe of Spiritual 4 no2 of Guilds and Fraternities, 
7 wet Mayo2s, &c. thould be comp2ized within the Statute de 
eligioſis. 


By the 23d of Hen. 8. Cap. 10. Sect. 1. reciting, That Feoffments 
to the Uſe of Pariſh Churches, Chapels, &c. being as great a 
Loſs to the ng and Lozds, as Lands aliened in Yoztmain. 
—— Sect. 2, oꝛdained, that all ſuch Feoffments ſhould be void. 
—— Sect, 3. If they be made to continue above twenty Years. 
—— Set. 4. All Obligations upon Peirs, &c. to ſuffer ſuch Uſes 
to continue upon Pcnalttes, ſhall be void; and this Statute to be 
interp2eted as beneficially, as may be againſt ſuch Uſes, —<8e4. 5. 
A P2oviſo fo: Towns, having a Right by Cuſtom to deviſe in 
Moꝛtmain. — Sec. 6. And fo2 the charitable Gift of ſome partt- 
cular Perſons mentioned in that Clauſe. 


By the 5oth of Ed. 3. Cap. 3. An At fo2 the King's Pardon in 
vis x of Jubilee, excepted Lands allened in Poztmain, out of 


By the 21ſt of Rich. 2. Cap. 15. 25 Rich. 2. Cap. 5. 2 Hen. 4. 
Cap. 13. The like Exception as to Lands aliened in Yo2tmain 
without Licence, out of the ſeveral Aﬀts of Pardon. 


By the 21ſt of Hen. 8. Cap. 1. The like Exception in that Act of 
Pardon, 


By the 22d of Hen. 8 Cap. 15. The like Exception out of that 
Act of Pardon. | 


By 1 & 2 Philip and Mary, Cap. 8. all Articles and Pꝛoviſions 
made againſt the Apoſtolical See, were repealed, and the Act, 
Sec. 51. reciting, That foraſmuch as after this Reconciliation and 
Unity of this noble Realm to the mou of Chriſt's Church, it is 
to be truſted, that by the Abundance of God's Mercy and Grace, 
Devotion ſhall encreaſe and grow in the Hearts of many, the Sub- 
jets ot this Realm, with Deſire to give and beſtow their woꝛldly 
Poſſeſſions, to2 reſuſcitating of Ams, JP?2ayer, and Example of 

ood Life in this Realm; to the Intent, ſuch godly Bottons and 

urpoſes ſhould be advanced. — Sect. 52. Enaed, that Lands, &c. 
might be given to Spiritual Perſons, without Licence o CUrit. 
— Sect. 53. Saving Rent-Services to the Lozd. — Sect. 54. Which 
Liberty of amoꝛtizing, was to continue but 20 Pears. — es. 55. 
Dono9s to Spiritual Copozations, might referve a Tenure in 
Frankelmeigne, M by Divine Service. | 


By the 17th of Car. 2. Cap. 3. Se&. 7. Jmpoptiations might be 
given to che Church without Licence of Boztmain. —$ed. 8. And 
alſo Lands, Tenements, &c. where the Benefice is not worth 
100 J. clear. * 

| y 
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By the Statute of 7, 8 Will. 3. Cap. 37. Entitled an Ai ot chari- 
table Gifts and Diſpoſitions, — $e8. 1. reciting, that Reſtraints 
upon Gifts in Moꝛtmain, was a great Diſcouragement to Learn- 
1 and good ((ozks ; it was enaſted, that the King might grant 
Licence to alien and . in Moꝛztmain, any Lands whatſoever. 


— ect. 2. That Lands ſo aliened, ſhould not be ſubjeit to any 
Foxfeiture, 


By the 2d and za of Queen Anne, Cap. 11. Entitled, An Att fo2 
the making moꝛe effeftual her Majeſty's gracious Intentions fo? 
the Augmentation of the Maintenance of the poor Clergy, &c. 
—— dect. 4. Any 2 may veſt Lands, &c. in the . 
fo2 the Bounty of Queen Anne, by Deed inrolled, 02 by Will; 
fo2 the Augmentation of Churches, which have not a competent 
P2oviſion, accoꝛding to the Till of the Benefaio2, oz the Otrec- 
tion of her Majeſty's Letters Patents. — The ſaid Cozpozation 
may alſo take and 4 fo2 the Purpoſes afozeſaid, without 

ad quod dampnum, nutwithſtanding the Sta- 


Licence oꝛ Writ o 


tute of Moꝛtmain. — Sect. 5. A P2oviſo, that Perſons under 
age, of non⸗ſane Memoꝛp, and Feme Coverts, may not make ſuch 


+ 


1 


Rules of the Common Law concerning 
Appropriations. 


FE HE Biſhop of London in his Codex Juris Eccleſiaftici Angli- 

cani, 2 Vol. 751. laps down theſe to be the Rules of the Com- 

mon Law, concerning Appꝛopziations. 1. That the fitteſt Time fo 

the Appropriation of a Church, was judged to be, when the Church to 

be 5 was vacant. In the Caſe of Colt and Glover, it 

was ſaid abſolutely, that an Appꝛopziation could not be made, but 

in a Uacancy; and we are referred 2 P2oof, to the two Statutes, 

| A 4. Cap. 8. 3 H. 5. Cap. 4.) againſt Proviſions to a Benefice 

(«) The Caſe flill of an (a) Incumbent, and the granting of Licence by the King; 

my cle butt it is to be obſerved, that thoſe two Statutes were made to re- 

men ls ro le ve Patrons againſt the Encroachments of the Pope; whereas, 

be in Moor in the Caſe of Appꝛopꝛiation, the Conſent of the Patron is always 

903. The (Uppoſed (nap, the 8 could not be made by the Bi⸗ 

_ till the Advowſon of the Church in Fee was veſted in the 

#8. 1409, Dpiritual Perſon oz Body, to which it was to be app2opztated) 

And the fame AND theretoze, though the moſt proper Time, was the Vacancy, 

voine is men- HLLAUCE it took Place, and was executed immediately; yet, in apt 

once 1" ese TMozds in (b) futuro, conſtituting the Patron Parſon, after the 

zacom ef CThürch ſhail become void, Appꝛopziations might be well made, 

the Page. (AND in Fat, frequently were made) while the Benefice was full ot 

(%) The Cafes dn Incumbent ; and the Patrons upon the Avoidance, immediately 
Coden ang became Incumbents without other Admiſſion, 


Plonuden, 499. 11 Rep. 11, Thoſe Words in future, are to be in the Act of Appropriation ; but they need 
not be in the Letters Patents, for the Reaſon before mentioned, 


2. The Perſon appꝛopziating, was of Neceſſity a Spiritual Per- 
(e) We ſubmit ſon, ſo as no other might do it: From hence, (c) my Lo2d Coke in⸗ 
« co bi: Lord ferg, that the King hath Juriſdiction Spiritual, becauſe he could 
dercn. make an Appꝛopziation, though (by the Wap) he brings no Evi- 
Whether che DENCe of fuch a Pzaſtice; but that William the Conquero? did it, 
Codex is not WHEN it is well known, the Laws of the Church were little regard- 
miſtaken in Ed: And it hath been held, that if the King does it, it muſt be 
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Dk Appꝛopꝛiations. . 
where himſelf was Patron : Fo2 Appꝛopꝛiatlon is in Effet an In-ons i | 


ſtitution, with this only Difference , that it is perpetual, and no-9 = 
thing hath been mo2e pꝛohibited by moze Conſtitutions, 02 upon n bs 


better Reaſons, than the receiving of Spiritual P2omotions luferexce 


from the Hands of any but the Biſhop 02 Dwinary, wie got the 
Eccleſiaſtical Juriſdiction, becauſe that William the Conqueror had made ſnch an Appropriation : For 'tis to be 
obſerved, that in the fame Book, my Lord Coke, Fol. 10. there quoted Leg. Sane. Ed. C. Ig. That 
the King who is the V icar of the higheſt, is ordained to this End, that he ſhould govern and rule the 
Kingdom and People of rhe Land, and above all Things the Holy Church; and that he defend the fame 
from Wrong Doers, and deſtroy and root out Workers of Miſchief ;z and this, ſays my Lord Coke, ſhall ſiu- 
fice for many before the Conquett : And in the ſame Book, Fol. 5. Cagodrey's Caſe, it was there alledged-by 
the Plaintiff 's Council, that Queen E!izabeth bad Eccleſiaſtical Juriſdiction by that Act of Parliament . 
the iſt of Elizabeth, Cap, ) but it was reſolved by the whole Court, That that Act was not iiitroductor y 
of a new Law, but declaratory of the old; and that it did not annex any Juriſdiction in the Crown, bat that 
which in Truth was, or of Right ought to be, by the antient Laws of the Realm, Parcel of the King's Juriſ- 
diction, and united to his Imperial Crown; and all the Judges reſolved, that by the ancient Laws of this 
Realm, this Kingdom of England is an abſolute Empire and Monarchy, conſiſting of one Head, which is the 
King, and of a Body Politick, compact, and compounded of many, and almoſt infinite ſeveral, and yet well 
agreeing Members, all which, the Law divideth into tiyo ſeveral Parts, that is to ſay, the Clergy and the Laiety, 
both of them next and immediately under God, ſubject and obedient ro the Head ; Alſo the Kingly Head of this 
Politick Body is inſtituted and furniſhed with plenary and entire Power, Prerogative and Juriſdiction, to ren- 
der Juſtice and Right to every Part and Member of this Body, of what Eſtate, Degree, or Calling ſoever, in 
all Cauſes, Ecclehaſtical or Temporal, otherwiſe, he would not be the Head of the whole Body: And as in 
Temporal Cauſes, the King, by the Mouth of the Judges in his Courts of Jultice, doth judge and determine the 
ſame by the Temporal Laws of England: So in Cauſes Eccleſiaſtical and Spiritual, as Blaſphemy, &c; enume- 
rating others, thoſe are to be determined and decided by Eccleſiaſtical Judges, according to the King's Eccleli- 
aſtical Laws. For as the Romans ferching divers Laws from Athens, yet being approved of, and allowed by the 
State there, called them notwithſtanding, jus civile Romanorum; and as the Normans, borrawedall or moſt of their 
Laws from England, yet baptized them by the Name of the Laws or Cuſtoms of Normandy ; ſo, although the 
Kings of England derived their Eccleſiaſtical Laws from others, yet ſo many as were approved, and allowed 
hereby, and with a general Conſent, are aptly and rightly called the King's Eccleſiaſtical Laws of England, 
which, whoever ſhall deny, (ſays the Book) he denieth that the King hath full and plenary Power to 
deliver Juſtice in all Caufes to his Subjects, or to puniſh all Crimes and Offences within his Kingdom: And 
this ſhall ſuſſice to ſhevv, that my Lord Cate does not by Inference only, ſhew, that the King hath Furifdiction 
Spiritual. 8 | 
pF ſince it is mentioned by the Biſhop in his Codex, to be a Difficulty to prove, tltat the Kings of England 
had an Original Inherent Juriſdiction Spiritual; I beg Leave to mention here, what is ſaid upon a Solemn De- 
bate in Davis's Doctrine of Commendams upon that Subject, Fol. 69. 6. and ſo on to 72. b That after the 
Biſhop of Rome had aſſumed to himſelf, to be the Spiritual Prince or Monarch of the whole World: He attempted 
alſo to give Laus to all Nat ions, as a real Mark of Monarchy. But well knowing, (2zuod ubi non eft Condendi 
Authoritas ibi non eſt parendi neceſſitas) he did not impoſe thoſe Laws at firſt peremptorily, and upon all Nations, 
without Diſtinction, but offered them timide & precario ; and therefore, at firſt, he cauſed certain Rules to be 
collected for the Government of the Clergy only, which he called Decrees, and not Laws or Statures. Thoſe 
Decrees were publiſhed in the Year 1150, which was during the Reign of King Stephen; yet thoſe Decrees being 
received and obſerved by the Clergy of the Weſtern Churches only, (for the Eaſtern Church never received any 
of the Rules or Canons) Kelauay's Reports, 5 Hen, 8; Fol; 184. The Biſhop of Rome attempted to draw tlie 
Laiety to the Obedience of his Ordinances by Degrees, and for that Purpoſe, he firſt propounded certain Rules or 
Ordinances, for Abſtinence, or Days of Faſting, to be obſerved by the Laiety, as well as by the Clergy ; which, 
upon their firſt Inſtitution, were called by the Gentle Word Rogations ; as Marfilius Par libr. 2. Dęfeuſor. Pacis, 
Part 2. Cap. 23. hath obſerved ; and therefore, t is apprehended, the Week of Abſtinence next before the Feaſt 
of Penticoſt, was called Rogation Week, That Time of Abſtinence being appointed at the Commencement, by 
ſach Ordinance, which was called Rogatio, and not præceptum or Statutum; when the Laymen, ont of their 
Devotion, had received and obeyed thoſe Ordinances of Abſtinence, then the Biſhop of Rome leapꝰ on, (de una 
preſumptione ad alium tranſivit Romanus Pontifex, as Marſilius Par words it and made many Preſcriprs, and 
Orders per nomen Decretalium, which were publiſhed in the Year 1230, which was Anno, 14 Hen. 3. or there- 
abouts. See Mat. Paris, 303. And thoſe were made to bind all the Laiety, as well Sovereign Princes, as 
their Subjects, in ſuch Things as concerned their Civil and Temporal Eſtates; As that no Layman ſhould have 
the Donation of an Eccleſiaſtical Benefice; that no Layman ſhould marry within certain Degrees, ont of the 
Degrees appointed by the Levitical Law; that all Infanrs born before Eſpouſals, ſhould be adjudged after the 
Eſpouſals, legitimate, and capable of a Temporal Inheritance ; That all Clerks ſhould be exempt from ſecular 
Power, and others of the like Nature. But thoſe Decrees being publiſh'd, were not currently and abſolutely 
received and obeyed in any Part of Chriſtendom, but only in the Temporal Territories of the Pope, which by 
the Canonifts, is called Patria Obedientiz: But, on the other Hand, many of thoſe Canons were totally re- 
jected and diſobeyed in France and England, and other Chriſtian Kingdoms, which are called Patrie Obedientiæ, 
as the Canon which prohibits the Donat ion of Benefices from Lay-Hands, was entirely diſobeyed in France, 
England and Naples, and ſeveral other Countries, and Commonwealchs ; and the Canon for making Infants 
egitimate, that were born before Marriage, was more efpecially rejected in England, when in the Parlia- 
ment held at Merton, all the Earls and Barons anſwer'd with one Voice, „We will not have the Laws of 
England to be altered, which have hitherto, been uſed and approved of.“ And the Canon which ex- 
empred Clerks from the ſecular Power, was never fully received in any Part of Chriſtendom. Kehway, 
4 Hen. 8. Fol. 181. 6. which is an infallible Argument, chat thoſe Ordinances had not their Force by any Au- 


thority of the Court of Rome, to impoſe Laws upon all Nations, without their Conſent; but by the Approba- 
tion, and Uſage of the People, who had received and nſcd them: For by the ſame Reaſon, that they mighe 
make one Canon, they might make all the others. Jae Bodin, Lib, 1. de Rep. Cap. 8. where he ſays, 
< That the Kings of France, upon erecting all the n there, had declared in their Charters, that 
1 | * . FER 10 0 | & * they 
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tc they would receive the Profeſſion of the Civil and Canon Laws, to uſe them at their Diſcretion, and not 
& be obliged by thoſe Laws.“ But as to thoſe Canons which were received, accepted, and uſed in any 
Chriſtian Realm, or Commonwealth ; thoſe, by ſuch Acceptance and Uſage, had obtained the Force of Laws 
in ſuch particular Kingdom or State, and are become Part of the Eccleſiaſtical Laws of ſuch Nation; and ſo 
thoſe which were embraced, allowed and nfed in England, were made by fuch Allowance and Uſage, Part ot 
the Eccleſiaſtical Laws of the Kingdom, by which the Interpretation, Diſyenſation, or Execution of thofe 
Canons being become Laws of England, belong only to the King of England, and his Magiſtrates within his 
Dominions ; and his Magiſtrates had the ſole Juriſdliction in ſuch Caſes ; and rhe Bioop of Rome had nothing 
to do in the Interpretation, Diſpenſation, or Execution of thoſe Laws in England, though they were firſt de- 
viſed in the Court of Rome; no more, than the Chief Magiſtrate of Athens, or Lacedemon, might claim a 
Juriſdiction in the antient City of Rome, becauſe the Laws of the 12 Tables were taken and brought from thoſe 
Cities of Greece: And no more than the Maſter of New College in Oxford ſhall have Command, or Jurifdic- 
tion in the King's College at Cambridge, becauſe the private Statutes whereby the Xing“ —_— is govErned, 
were, for the moft Part, borrowed and taken out of the Book of the Foundation of Nez College in Oxford : 
And certainly, by the ſame Reaſon, the Emperor might as well claim a Juriſdiction of Maritime Cauſes, within 
the Dominious of the King of England, becauſe we have, for a long Time, received and admitted the Imperial 
Law, for the Determination of ſuch Canſes, Vide Cawdry's Caſe, in the 5th Report, and Kelzway's Reports, 
184. a. Yet the Biſhop of Rome perceiving that many of the Canons were received and uſed by ſeverat 
Nations of Chiſtendom, under Colonr of that, he claimed co have an Eccleſiaſtical Juriſdiction in every Realm 
and State where his Canons were received; and fent his Legates with ſeveral Commiſſions, into ſeveral King- 
doms of Chriſtendom, to hear and determine Cauſes according to their Canons; which Canons, though neither 
the Pope or his Miniſters, upon their firſt coming and Utterance, did uſe to call Laws, ( Ne committerent Cri- 
men Leſe Majeflatis in Principes ) as Marfil. Par hath well obſerved. Libr, Defenſor Pacis, Part 2. Cap. 2 3 
who ſays alſo there, that thoſe Canons, inaſmuch as they are made by the Pope, are neither Human or Di- 
vine Laws, but certain Inſtructions or Narrations; yet when he perceived that thoſe Canons were received, al- 
Jowed of and ufc in Part, by ſeveral Nations, he compiled them in Volumes, and called them Jus Canonicum, 
and ordained, they ſhould be read, and expounded in publick Schools and Univerſities, as the Imperial Law was 
read and expounded ; and commanded, that they ſnould be obeyed by all Chriſtians, under the Penalty of Ex- 
communication, to put them in Execntion by coercive Power; and took upon himſelf to interpret, abrogate, 
and diſpenſe with thoſe Laws in all the Realms of Chriſtendom, at his Pleaſure ; fo that the Canoniſts aſcribe 
to him this Prerogative, Papa in oninibus pure poſitivis & in quibuſdam ad jus divinum pertinentibus diſfenſare 
fpotefl. Quia dicitur omnia Fura in Scrinis pectoris fui quantum ad interpretationem & diſpofitionem, Lib, 6, 
de Conft. In the Time of 25 Ed. 1. Simon, a Monk of Walden, began to read the Canon Law in the 
Univerſity of Cambridge. Vide Stow and Walſingham in the ſame Lear; and the Manuſcript Lib. 6. Decre- 
zalium, in the Library of New College, Oxon, hath this Inſcription in the Front, Anno Dom. 1298, whicty 
was in Anno 26. Ed. 1. 19 November, in Eccleſia Patrum predicator Oxon, fint ſacta publicatio, {is 6. De- 
cretalium, whereby it appears, when the Canon Law was introduced in England. But the Juriſdiction which 
the Pope claimed under Colour thereof in England, was a mere Uſurpation; to which the Kings of England 
from Time to Time made an Oppoſition before the Time of Hen. 8, And certainly, the Judgment of the 
Parliament, expreſſed in the Preamble to the Statute of Facukies, is obſervable for that Purpoſe; where it is 
recited, that the Biſhop of Rome had deceived and abuſed the Subjects of the Crown of England, pretending 
and perſwading them, that he had full Power to diſpenſe with all human Laws, &c. {See the 47 ) Vide 
2 Hen. 7. 4. where it is faid, that certain Prieſts were deprived of their Benefices by Act of Parliament, in 
the Time of Rich. 2. whereby it was concluded, rhat the King of England, and not the Pope, before the 
making of that Statite of Faculties, might of Right diſpenſe with the Ecckſiaſtical Law in that and other Caſc«s - 
for though many of our Eccleſiaſtica) Laws were at firſt deviſed in the Court of Rome, yet, being eftabliſh- 
ed and confirmed in this Realm by Acceptance and Uſage, they are now become Lays of E „gland, and ſhalt 
no longer be reputed Remiſh Canons, or Conſtitut ions; as Rebuffus ſpeaking of the Rule of the Roman Chancel- 
lor, with the like Notice, ſays, this Rule is every where received in the Kingdom of France, and is in Effect 
the Law of the Kingdom, and to be obſerved as ſuch, and not as the Rules of the Pope; and the Pope cannot 
revoke it. And therefore the Eccleſiaſtical Law, which ordains, that when a Man is created a Biſhop, 
all his inferior Benefices ſhall be void. It is oftentimes ſaid, in the Caſe of the Biſhop of St. David's, 11 H. C 
to be the antient Law of England: And 29 Ed. 3. 44. 4. in the Caſe of the Prebend of Oxgate, it is ſaid 
that the Conſtitution which ouſted Pluralities, commenced in the Court of Rome; yet a Church was adjudged 
in the King's Bench, to be vacant for that Cauſe, by which it * that after that Conſtitution was re- 
ceived and allowed in England, it was become the Law of England. Vide Statutum de Bigamis, Cap. f. 
Where the King and his Council in Parliament, declaring how a Canon made in the Council of Lyons ſhould 
be interpreted and expounded de Bigamis quos Dominus Papa in Concilio fuo Lugdunenſi omni Privilegio ſas Cle. 
ricali privavit per Conflitutionem inde Editam, & unde uidam Prelati illos, qui Effefti fuerunt Bigami ante 
prediftam Conſtitutionem quando de felonia rectati fuerunt, tanquam Clericos Eligerunt ſibi deliberandys ; Con- 
cordandum e & declavatum, coram rege & Concilio quod Conflitutio 2 Intelligenda fit, quod five E fects 

fuerunt Bigami ante predictam Conftitutionem five poſt, deceters non liberentur prelatis, ſed fiat tis Tuftitia 
ficut de Laicts, Yet all the Eccleſiaſtical Laws of England were not derived and brought from the Court of 
Rome; for long before the Canon Law was authorized, and pubJiſh'd, (which was after the Norman Conqueſt 

as before is ſhewn) the antient Kings of Exgland, wix. Edgar, Athelftan, Alfred, Edward the Confeſſor, and 
others, had, with the Advice of their Clergy within the Realm, made diverſe Ordinances for the Government 
of the Church; and after the Conqueſt, ſeveral Provincial Synods were held, aud many Conſtitutions made in 
both the Kingdoms of England and Ireland, which are Part of our Eccleſiaſtical Laws at this Day. Vid. 
the Chartes of William the Conqueror, Date Arno Dom, 1066, Irrotulat 2 Rich, 2. among the Charters 
of the Archives of the Tower of London; and Vide alſo Girald Cambren, Lib. 2. Cap. 34. in the Time 
of Hen, 2. a Synod of the Clergy of Ireland was held at Caſlell, in which it was ordained, &c, — Ac 
to that which his Lordſhip ſays, concerning an Appropriation, that it is in Effect an Inſtitution with this on! 

Difference, that it is Perpetual, we mult beg Leave to differ from his Lordſhip ; for an Appropriation is uot 
an Inſtitution, but perpetual Inſtitution and Induction are the Effect and Conſequence of an Appropriation ; for 
when the Patron hath granted the Church to a Spiritual Body who never die, they being capable of rhe Cure 
of Souls, are thereby become perpetual Parſons & but it does not follow from thence, that an Appropriation is 
an Inſtitut ion; for an Inftitution cant be to a Church that is full of au Incumbent ; but it muſt be, when the 
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Of Appꝛopꝛiations. 7 
Church is vacant, otherwiſe, the Inſtitution 15 void - and tis a Contradiction in Terins, to inftitute to a vacant 
Church, which is full of an Incumbent ; And "tus already ſhewn by his Lordſhip, that an Appropriation may 
be made to a Spiritual Body, when the Church is full, by apt Words, which denote that they are to be Par- 
ſons of the Church guands Ecelgſia contigerit wacare , ſo that an Appropriation is rather /ibera diſpoſitis Eccelfie, 
by Way of Grant, to take Effect in futuro, than an Inſtitution. And ſince his Lordſhip is pleaſed to mention, 
that nothing hath been more prohibited by more Conſtitut ions, or upon better Reafons, than the receiving of 
Spiritual Promotions from the Hands of any Perſon but the Biſhop or Ordinary; it may not be improper to 


take Notice of the Senſe of our common Lawyers, concerning the Patron's Right of the Diſpoſal of his Church. 
Hob. 152. in the Cafe of Colt and Glover, verſus the Biſhop of Coventry and Litchfield., Now, that the Pa- 


tron's Right, ſays he, was never ſubject ro the Churchmen or Officers Eccleſiaſtical, and that it is the more 


worthy and firit Act and Part of the Promotion to the Benefice, is apparent in all Diſpoſitions and Tranſpoſi- 
tions of Benefices, and ſeveral Inſtances are cited by ham to prove it; again, the Pat ronage is both granted and 
pleaded by the Name of Libera Diſpofitio Eccleſiæ, and the Acts of the Ordinary are in Execution of it, as the 
Admittance of a Copy holder upon a Surrender, — 8o in the Caſe of Lapſe, it 1s an Act and Office of Truſt re- 
poſed by Law in the Ordinary, Metropolitan, and laſtly, in the King, {who is Certum & Sul li mentum F uſti- 
tz) the End of which Truft, is to provide the Church of a Rector, in Def.uilt of the Patron; and yet, as 
for him, and to his Behoof ;z and though this Lapſe hath incurr'd, yet if they neglect to collate, the Patron's 
Clerk ſhall ſtill be received; and when the Ordinary is to preſent by Lapſe, he is as it were, Negotiorum Geſtor, 
or 2 Kind of Attorney made by Law, to do that for the Patron, which it is ſuppoſed he would do himſelf, if 
there were not ſome Lett; and therefore the Collation by Lapſe, is in Right of the Patron, and for his Turn. 
Hob. 154. From hence it is to be obſerved, that though ſuch Conſtitutions have been made, yet where they 
have been againſt Right and natural Juſtice, they have received no Comnenance in this Kingdom, 


chiefly, becauſe the Cure of Souls is ＋ on ſuch Eccleſi- 


a Hobart, that 
the Appropria- 
tions were not regularly grantable over, is, that this Appropriation, which makes them perpetual Parſons, and 
ſupplies Inſtitut ion and Induction, being the higheſt Parts of Truſt, can't be eſtranged; and in Truth, it is a 
Inſt ; for the Intent of the Donor who made the Appropriation, and was the firft Cauſe of ir, was, that they 
themſelves ſhould take Care of the Souls of the Pariſhioners, and not that they ſhould appoint another Perſou 
to do it; and therefore, fo long as they continue a Body, and execute that Truft, the Appropriation continues; 
but by the Act of Appropriation, they have an Election to take the Church upon that Truſt, and to continue 
it appropriate, or to preſent another; which, if they do, it amounts ro a Renunciation of the Appropriation, 
and makes the Church afterwards preſentable ; but inaſmuch as the original Patron had once diveſted himſelf of 


the Patronage, and made Libera diſpofitio Ecclefiz to the Religious Houle, they became Patrons of the Patronage 
after ſich Preſentment, and had always the Right to preſent. | 


4. Appꝛopꝛiations might be made to no Spiritual Petſons,; but 
as Spiritual Bodies, 1 olitick oꝛ Co2po2ate, poſſeſſed of the Jnhe- 
ritance of the Advowlon to them and their Succefſo2s, (for the 
immediate Conſequence ot an Appꝛopꝛiation, is perpetual Incum⸗ 
bency) and though a Spiritual Perfon ſeiſed of an Advowſon to 
him and his Heirs, might pꝛocure an Appꝛopꝛiation of the Church 
to him and his Succeſlozs, ſuch App2op2iation was void. 4 

5. App2opziations might not be made by he Cy without 
the Conſent of the King and Patron. 1. Ok the King, becauſe all 
Pollibility of having either Pꝛeſentation, o2 Eſcheat, oz Lapſe as 

upzeme O2dinary is cut off, ſince the Church can never atter be 


void ; and this Conſent of the King, muſt be Matter of Reco2d 
but 7 this h 71 2 W; 


zeſume, the Conſent of the Biſhop (who was equally concern⸗ 


d with the King in the Loſs of Lapſe) might be ſufficiently ſignity d 
y the At of Appꝛopziation, which was the ſole Ac of the Biſhop. 
2, Df the Patron, at whoſe Requeſt the Appzopzfation was ſup- 
Poſed to be made; and therefoze his Submiſſion to, and yy — 4 
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cution of the Act of the Oꝛdinary, was a ſufficient Declaration of 
Conſent. But if any other Perſon 02 Perſons had an Intereſt 
in it, a moze expꝛeſs Conſent was required of them, without 
which, they were not bound by the Conſent of him who was ſeiſed 
of the Inheritance of the Advow iron. | 

6. A Church < (0c char may become diſap zopziate, and this not 
only by the Diſſolution of the — 112 whereunto the App20p2in- 
tion was firſt granted (upon which it was affirmed by Hobart, that 
it the Statutes had not continued the App2op2iation to the Ring, 
(«) The Caſes they had been Diſſolved ipſo facto, by the (a) Diffolution of the 
Cee Pouſes) but alſo by Preſentment, namely, when he who is Parſon 
ove this äppꝛopziate, being alſo Patron of the Uicarage, doth pꝛelent the 
Rule, e CAICAr to the JParſonage, this (in Caſe he is lawful Patron, and 
Heb. 327: not an Uſurper) is a re-union of the Aicarage and Parſonage, and 
0/4 Edition the Preſentee thall have all the Tythes and other Profits betong- 
3 % ing to the Church appꝛopziate; and in this Way, (as was ſaid 
The Point laid by Martwood, Chief Baron, in the Caſe of the Queen and Loꝛd 
down by Lumley) did the Loꝛd Dyer diſappꝛopꝛiate a Church, the Appꝛopzia⸗ 
Leal, wa tion whereof belonged to him, which being done at firſt by a judicial 
n d. Act, cannot be undone by any p2ivate Att of the Patron, bit only 
5-4. 1. which by Preſentment, which is alſo a judicial Act, and which compleats 
provided, That the Diſappropriation Without Inſtitution o2 Induction, (as is ptainly 
et fuppoſed by Manwood in the Cafe atozeſatd) and erpreſly attirmen 
glos Hoſes, by Hobart, in the Caſe of Colt and Glover, and without any p2evi- 


vt ab, OUS Agreement between the Patron and Ozdinary that it ſhall be 


200 J. per 
Ann. with ſo. 


the Scites and Revenurs in as ample Manner, as the religious Perſons enjoyed them; and alſo all religious Houſes 
granted within one Year or ſuppreſs'd, to him, his Heirs and Aſſigns for ever; and Set. 2. That all Perſons 
having Grants of the ſaid Religious Houſes by Letters Patents, ſhould enjoy them, and ſhould have Actions ewhich 
the Governors might have had. Sect. 5. That the King ſhould have all the Goods, &c. of ſuch Religious Houſes, 
Sect. 6. And the actual and real Poſſeſſions of the Houſes, Sect. 7. This A not to extend to Cells of Houſes 
above 200 J. per Ann. which cannot ſue nor be ſued ;, and where the Priors being Dative, had cauſed the Ap- 
proptiation of the Rectory of Hatfeild which had been appropriated to the Monaſtery of Hatfeild, under 
200 J. fer Ann, and therefore diſſolved, to veſt in the King, and remained in him a Parſonage appropriate, by 
Virtue of that Statine, as well as the like Appropriations did by the other Statute of 31 Hen. 8. in which laſt 
Statute, Sect. 3. amonegft other Things, Parſonages appropriate belonging to the religious Honſes, were to be in 
like Mumer veſted in the King, as if they had been Specially rehearſed in that Act, whereas in the former 
AR, there was no ſuch Proviſion; and therefore, thongh no mention was made in the firſt Act, of Parſonages 
appropriate, yet he was of Opinion, that even by that Act, it came to the King appropriate, and ſo remained 
by virtue of that Statute only for otherwiſe, (ſays he) they had been diſſolved zp/o facto by the Diſſolution 
of the Abbey, and had not come to the King, nor from htm to his Grantee, nor from ſuch Grantee again to the 
King, upon the Surrender of the Rectory and Lands, &c. — The Caſe 1n Savil 20 was, that a Church was 
appropriate to an Abhey in Succeſſion ; and afterwards the Abbot and Convent granted the next Avoidance, 
Manwword ſaid the Grant was void; that they had not the Adyowwſon to grant, becauſe the Church was extinct 
in the Abbey. Clench ſaid, that it ſeemed to him, that the Grant was good, and that the Advowſon was not 
merely determined; for that it might be revived, as if all the Convent dy'd. Shute faid, that there was nor 
any Advowſon in ef to grant, and yet, ſays he, I do agree the Name of the Advowſon may be revived, as if 
after the Appropriation the Abbey preſent 5 now the Patron and Ordinary have gained an Intereſt de Nove; fo 
when the Corporation is diſſolved, a Grant then made by the Parſon and Patron is good; but not during the 
Time of the Appropriation. Clench ſaid, I doubt of that; and Marzwoed reply d, then we may doubt, whe- 
ther we are here upon the Bench. But the Opinion of C lench that the Advowſon is not merely determined 
ſeems to agree with what Hobart ſays, in Fol. 152, in the Caſe of Colt and G/over, thar the Appropriation gives 
the Perſon to whom the Church is appropriated, a Liberty to hold it or not; and that, by a Preſentment he re- 
nounces that Right to hold it as an Appropriation, which ſnews the Advowſon is not abſolutely extinct. 


Allo it is held, That if a Woman be endowed of an Advowſor 
(by Co. Lit. which (b) is appꝛopꝛiated, and ſhe does pꝛeſent, and her Incumbent 
46. 6. + is admitted nſtituted, and induted : though the Incumbent die, 
ag] Ay vet is the Appꝛopelation wholly diflolved, becauſe the Incumbent, 
And the ame Which came in by Pꝛeſentation, had the whole Eſtate in him: But 
cited in l(atcoꝛding to what is ſaid in the Caſe of Lancaſter and Lucas) ſuch 
16. Diſapp2op2iation ſhall hold only during the Nloman s Life; fo2 if 
f Bey/ard's the (ame is done by a Leſſee fo2 Years, it can only hold during the 
6:ſe, Where. Term ko; Pears. | 
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it is thus cited: If an Advowſon of a Church, by Licence, be granted to a Prior and his Suecefſors, ain 
afterwards rhe Church is appropriate to him and his Succeſſors, ſo that they are perpetual Parſons imperſonate 
in this Caſe, if the Wife of. the Grantor be endozwed of the Advou ſon, and prefents a Clerk who is admitted, 
inſtituted and inducted, the Appropriation is defeated for ever; for the entire Eſtate of the Parſon Imperſonats 
is avoided ; and fo is the Cafe (ſays Coke) of 2 Ed. 3. 8. to be underſtood ; yet if the Wie thus endowed of 
the Advowſon, had dy'd before that any one was adimuted and inſtituted to the Church, at her Pre ſentat ion, 
the Cliurch had remained appropriate; and ſoa Quere in 6 Ed. 6. Dy. Fol. 7. is well reſolved. So if a 
Feme Covert (as a Feme Sole J levies a Fane by herſelf oft. Lands, whereoct the is ſeiſed in Fee to another ul 
las Heirs; in this Caſe, if the Huſband does not enter, this ſhall ind the Vie, and her Heirs for ever; but 
if the Huſband entered and dy'd, the Conuzee ſhall have the Land; for by the Entry of the Huſband, the en- 


7 ' : ww 
tire Eſtate of the Connzee was defeated, and the anticut Eſtate of the Wife was reve/ted in her, and tlie Hus 


band became ſeiſed of the entire Eſtate as in Right of the Wife, Co. Lit. 46. . 7 Co. 8.6. 


The Inſtrument of an Appropriation. 


AL PH, &c. To the Religious Men, the Abbot and Convent of the 
Monaſtery of Stratford, GREETING YOU WELL, We theem 
it pious, and acceptable to God, not only to plant Holy. Religion, but alſo by all 
Ways and Means to cheriſh it when planted; conſidering, therefore, you and 
your Monaſtery, by Reaſon of manifeſt and frequent Floods of Water, whereby 
the Fruit of your Lands, Meadows and Paſtures, and your Cattle often 
periſh, and alſo of the Charge of Perſons reſorting to you and your Houſe, un- 
der Colour of Hoſpitality; and moreover by Contributions, and divers other fre- 
quent Burthens, are ſo far reduced iu Poverty, that without great Aſſiſtance, 
the Expences brought upon you cannot be repaired ; nor can the Income for you 
and your Monaſtery, ſerve for the neceſſary Preſervation-of a- Life of Religion, 
as it is convenient; We: willing with all the Care we can to relieue your Neceſſi- 
ties in this Particular, with the Advice and Conſent of the Chapter of our 
Church, for the Relief of the Charge and Burthen aforeſaid, and the Mainte- 
nance of your holy Religion; do give and grant to you, and by Pontifical Au- 
thority, with a View of Charity, do by the Tenor of theſe Preſents, appro- 
priate to be poſſeſs d to your own Uſe for ever, the Parochial Church of Eaſt- 
ham of our Dioceſe near your Monaſtery, whereof ye are the rightful Patron, 
to which ye have preſented ſeveral Rectors at the late Vacancies thereof, ſaving 
a fit Portion thereof for a perpetual Vicar to be hereafter, to adminiſter in the 
ſame Church as we order and dire, to wit, firſt we order that he who 
ſhall be Vicar for the Time being, ſhall have his Meat and Drink there as other 
Vitars in Times paſt have been accuſtomed to have; aud that ſuch Vicar ſhall 
have, and take the Tythes of Gardens and Curtilages, and all Manner of 
Tythes, except Tythes of Corn and Hay, and of Mills; 11 that he ſball have 
all Manner of Oblations, Obventions, and Legacies whatſoever leſt to that 
Church, or to the Uſe thereof, and other Things, which, by the Right and Cu- 
ſtom of the Church, ought io be carry d with dead Corps, and all other Things 
which are known to belong to Alterage and beſides this, we order that the 
faid Vicar ſhall have and receive every Year from you, the Abbot aud Con- 
vent, on the Feaſts of St. Michael and Eaſter, by equal Portions, five: Marks 
of lawful Money, Sterling, for the ſaid Tythes of | to be by you 
duly paid to him as an 4, mentation 25 the Portion aforeſaid , as alſo, we, as 
well reſerve, order and decree, the ſaid Vicarage as often as it ſhall happen 
to be vacant, to belong io our Collation, and to the Collation of our Succeſſors, 
Biſhops of London, and of our Chapter, the Seat of the Biſhop of London 
being vacant, ſaving to us and our Succeſſors the Right "of Juriſdiction and 
Dioceſan in the faid Pariſh Church, und all other Rights of Right due, and ac-. 
cuſtom d a well to us as others, and ſaving in all Rejpetts the Dignity of 
our Cathedral Church; but the ſaid Vitar ſhall bear all Charges, except the 
reparing and re-building of the Chancel : The Abbot alſo, and his Succeſſors, 
for the Time being, as Reftors of the ſaid Parochial Church of Eaſtham, in 
the Name of that Church, ſhall bear, as other Refors of Churches, Canonical 
Honour and Reverence to ur and our Sucrefſors, and others the Ordinarics of 
our Dioceſe, in Teſtimony whereof to this Tripartite indented Writing, to wit, 
to that Fart to remain in the Cuſtody 1 the ſaia Abbot and Convent dur Kal, 
but to that Fart to remain with us, the Seals which are nſed by the faid Abbot” 
| w e 
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Of Grants and Leaſes 


and Convent; and to that Fart to remain in the Cuſtody o the Chapter, as 
well our Hal, as that of the Religious Houſe, are affixed, Dated at London 
the Ninth Day of Auguſt, in the Year of our Lord 1309. 


— 
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(A) Of Grants and Leaſes by Spiritual 
Perſons. 


BY a Pꝛovincial Conſtitution of Sephanus Langton, Archbiſhop of 

: in the 6th of Hen. 3. Anno Dom. 1221. Edit. Oxon 
Page 151. Churches ſhould not be lett to farm, but with the Conſent 
of the Biſhop, and to Perſons in Orders, 


By another P2ovincial Conſtitution of the ſame Archbiſhop, 
made in the ſame Tear. Edit. Oxon, Fage 282 No Archdeaconry, 
Deanery, or other Office, ſhould be lett to farm, (but the Revenues an- 
nex'd being certain, might) upon Pain of Suſpenſion, 


By a Legatine Conſtitution of tho, made in the 22d of Hen. 3. 
Anno Dom. 1237. publiſhed at Oxon, Page 18. Although an abſolute 
Prohibition againſt farming of Ch in any Caſe, may be difficult 
pot 0 Dignatzes and Revenues of the Altar, 3 the Prohibition ſhou 

ablolute. 


By another Legatine Conſtitution of O:, made in the ſame 
Year. Edi. Oxon, Page 20. Churches ſhould not be lett to farm for 
more than five Years. — And in the Preſence of the Biſhop and Arch- 


By another Legatine Conſtitution of 0, made in the ſame Year. 
Edit. Oxon, Page 22. None ſhould by Fraud enjoy the Revenues of 
more Benefices than by-Law allowed. — And. no Church ſhould be 
lett to farm during Life. | 


By another Legatine Conſtitution of 0:4o40x, made in the 5 2d of 
Hen, 3. Anno Dom. 1268. Edit. Oxon, Page 116. reciting, That the 
Legate Otho. had made a Conſtitution againſt farming Spiritual Offices 
or Oblations, —— It is appointed, that if any ſuch Farm be granted, it 
ſhould be void; — and a Third Part ſhould be given, and apply'd to 
the Fabrick of the Cathedral. — And the ſame Penalties appointed for 


granting of Farms to a Layman, or to a Clergyman, for more than 
tive. Years, 


By a Provincial Conſtitution, made by Archbiſhop Peccham, 
0 E » Js k 


no Dom. 1289, Publiſhed at Oxford, Page 152. Churches 


ſhould not be lett to farm to any but to Ecclefiaſticks, (due Proviſion 
being made for Hoſpitality.) nor to any Eccleſiaſtick by Fraud, for the 
Uſe of a Layman, __ 


"By another Penn Conſtitution: of Archbiſhop: Sratford, 


made in 16 . Anno Dom. 1342. Edit. Oxon, Page 154. A Bene- 
fice being lett to a Clergyman and a Layman, or to a Cle 


ſhould alſo extend to the Appropriations, held by the Religious. 
2 | By 


yman for the 
Uſe. of a Layman, the Contract ſhould be void; — which Penalties 
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by Spiritual Perſons. £ 


By the Statute of 32 Hen. 8. Cap. 28. Sect. 1. All Leaſes here- 
after to be made of any Panos, Lands, Tenements, oz other 
Hereditaments, by Writing indented under Seal ſoꝛ Term ot Pears 
02 fo: Term of Life, by any Perſon oz Perſons, being of full 
Age of 21 Pears, having any Cſtate of Inheritance either in Fee- 
ſimple, o2 in Fee-tail, in their own Right, or in the Right of their 
Churches, 02 Wives, &c. ſhall be good and effettual in Law, againſt 
the Leſſo2s, their Wives, their Heirs and Succefſors, &. 


alter, &c. Before this Statute, the Confirmation of a Leaſe was 
neceſſary to all Leaſes of Sole Corporations, as Biſhops, Parſons and Vi- 
cars; for Corporations aggregate, might have made long Leaſcs for 
Lives or Years of themſelves, without any Conſent or Confoniation z Yet 
if ſuch Leaſes had been made by a Sole Corporation, as a Biſhop, Arch- 
deacon, Prebendary, &c. and not confirmed by other Perſon or Perſons 
whoſe Conſent was neceſſary, they expired with the Leſſor, and could not 
bind the Succeſſorz and the Reaſon was, that the Law did not think fit to 
truſt a ſingle Perſon, or Sole Corporation, with the Diſpoſition of Eſtates 
held in Right of the Church; and therefore, by Way of Reſtraint, ap- 
pointed the Aſſent and Confirmation of others, without which, their 
Grants were not valid againſt the Surceffors 3 ſo that all Leaſes of Arch- 
biſhops and Biſhops, (to bind their Succeſlors) were to be confirmed by the 
Dean and Chapter; all Leaſes of Archaeacons, Prebendaries, and ſuch-like, 
by the Biſhop, Dean and Chapter; and all Leaſes of Parſons and Vicars, by 
the Patron and Ordinary; ſuch Dean whoſe Aſſent was neceſſary, he muſt 
be either ſimply a Dean, or at leaſt a Dean by Commendam retinere, and 
not barely a Dean by Commendam recipere; for ſuch in Law is only Depoſi- 
tarius, and therefore cannot confirm; but a Dean by Cominendam retinere 
ward confirm Leaſes as well after as before his Acceptance of the Biſhop- 
rick, with which ſuch Deanery is held by Faculty obtained before Con- 
fecration. Noy 94. Pal. 460. But by this Statute, all ſuch Sole Cor- 
porations (except Parſons and Vicars) are enabled to make Leaſes for 
21 Years, or three Lives, without any Confirmation whatſoever, (pro- 
vided the Conditions, required by the Statute, are comply'd with) and if 
not comply'd with, yet they might, with proper Conſent, make ſuch 
Leaſes as they might have made before; but becauſe they had a new 
Power, ſubje& to thoſe Conditions, it was called the enabling Statute. 


By Cariting inventev, cc. ſo that the Leaſe muſt be male by 
Writing indented, and not By à Deed Pol or Patol. Co. Lit. 44. 
See the Cafe mentioned hereafter to Set. 4. of this Act. 


Sect. 2. Provided that this Statute does not extend ta any Leaſe 
to be made of Lands in the Hands of any Farmer, by Foꝛce of 
any old Leaſe, unleſs ſuch old Leaſe be expired, ſurrendered or ended, 
within a Pear after the making of the new, nor to any Grant to be 
made of any Reverſion of Manors, Lands, nor to any Leaſe of ſuch 
Manors, Lands, Sc. which have not moſt commonly been letten to 
farm, or occupied by Farmers 20 Years next before ſuch Leaſe made; 
no? to any Leaſe to be made without Impeachment of Waſte, nor to 
any Leaſe to be made for above 21 Years, or three Lives, from the 
Day of the making thereof, and that upon every ſuch Leaſe, there be 

erved ſo much yearly Rent as hath been uſually paid for the Lands 
ſo let within 20 Years next, before ſuch Leaſe” made, and the Rever- 
lion oz of the Banos, Lands, &c. ſo lett after ths Death'of ſuch 
Leſloy, 02 his Heirg, may have ſuch Remedy anoainft ſuch Leſſee, 
fach Leiters any Aligns, as ſitch Lefſs? might hade had againſt 
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x. Lev), 212, 


Unleſs ſuch old Leaſe be expired, ſurrender'd o2 ended, &c. 80 
that if there be an old Leaſe in Being, it muſt be ſurrender'd or ended 
within a Year after the making of the Leaſe, and the Surrender muſt 
be Abſolute, and not Conditional. Co, Lit. 44. a. 


Noz to any Leaſe of any Manoꝛs, Lands, &c. which have not 
been moſt commonly letten to farm, &c. A Grant by Copy of Court- 
Roll in Fee, for Life, or for Years, is a ſufficient letting to farm within 
this Statute, for he is but a Tenant at Will, according to the Cuſtom, 
and fo it is of a Leaſe at Will at Common Law. But thoſe Lettings 
to farm, muſt be made by ſome ſeiſed of an Eſtate of Inheritance, and 
not by a Guardian in Chivalry, Tenant by the Curteſy, Tenant in 
Dower, or the like. Co. Lit. 44. b. 3 Co. 8. Cro. Jac. 76. Paſch. 
42 Eli. Rol. 80. Trin. 3 Jac. B. R. 6 Co. 37. a. Me. 459. 759. 
1 Leon, 306. Sav, 128. 1 Kolls Rep. 151. Cro. Car. 259. Cro. Eli, 18, 
430. Jones 263. Vaugh. 197. 3 Keb. 108. 3 Bulſtr. 291. 


Occupied by Farmers 20 Pears next befo2e ſuch Leaſe made, &c. 
So that if it letten for 11 Years at one, or ſeveral Times within 
thoſe 20 Years, it is ſufficient. Co, Lit. 44. 6. 


In an Eje&ment, the Special Verdict found that the Lands were Parcel 
of the Inheritance of the Archbiſhoprick of York, and uſually and antientl 
demiſed by Leaſe; the 12th of December, 1604, the Archbiſhop of York, 
on a Surrender of the former Leaſe, demiſed them to K. N. for 21 Years, 
under the old Rent, N. ſurrender'd them in the Year 1630, to H. the 
Archbiſhop, with an Intent to preſerve the Lands for the Maintenance of 
the Succeſſor, the Archbiſhop enter'd and dy'd 1631, after whoſe Death, 
Neal was made Archbiſhop, who dy'd 1641, and Milliams was made Arch- 
biſhop, during all which Time, the Lands were in the Hands of the 
Archbiſhop: In 1642, an Ordinance was made for ſequeſtring the Lands 
of the Church, and after, in 1646, there was a Sale of the Lands of the 
Church; Williams dy'd in 1646, and afterwards, in 1660, F. was made 
Archbiſhop, who made a Leaſe for 21 Years to the Leſſor of the Plaintiff, 
Fruin dy'd, and Stern was made Archbiſhop, who demiſed to the Plaintiff, 
and the Queſtion was, Whether this was a good Leaſe made to the Plaintiff 
or not, there being above 20 Years without any Demiſe made thereof ; 
Moreton and Wyndham Juſtices, were of Opinion, that is was not a good 
Leaſe z but Twy/den and Keeling contra; and Keeling took Notice, that as to 
the 20 Years before the Leaſe made, for 17 Years of it the Lands were 
in the Hands of a Diſſeiſor; he likewiſe took Notice, that in the Proviſo, 
there are two Clauſes of Qualification, viz. Let to farm; or occupied by 
Farmers by the Space of 20 Years; the Words by the Space of 29 Years, 
extend only to the 2d Part of the disjunctive, and not to let to farm. 
Raymond 165. Pemble verſus Sterne. 1 1 

A Leaſe of a Reverſion of a Copyhold is a Demiſe within this Statute. 
6 Co. 39. Moor, 719. cited in Raymond 167. _ | 

A Demiſe for Years of Tythes is good within the Statute. Denton's 
Caſe, cited in Raymond * 

If a Biſhop makes a Leaſe for Years, and the Leſſee ſurrenders, and 
the Biſhop keeps the Land in his Hands as long as the Leaſe hath Exiſtence, 
the Succeſſor may, notwithſtanding, demiſe the Land, becauſe the Leaſe 
hath Exiſtence to ſome Purpoſe, 9 Ed. 4. 18. The Lord Abergaveny 
and Davenport's Caſe, 8 Co. 14. Co, Li. 636. cited by Wyndham, Juſtice, 
in Raymond, 167. 5 | 


Without Im eachment of Waſte, &c. Therefore if a Leaſe be 

made for Life, t e Remainder for Life, this is not warranted by the 

Statute, becauſe it is diſpuniſhable of Waſte: But if a Leaſe be made 
2 to 
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te one. during three Lives, this is good, for the Occupant, if any hap- 
yins, tha be puniſh for Waſte. Co. Lit. 44. b. 6 Co. 37. d. b. 


. any Leaſe to be made fo? above 21 Pears, o2 three 
12 Trom the Day of the making thereof, &c. So that, there 
muſt not be a double Leaſe in Being at one and the ſame Time; as if a 
Leaſe for Years be made according to the Statute, he in the Reverſion 
can't expel the Leſſee, and make a Leaſe for Life or Lives according to 
the Statute ; and ſo of a Reverſion: for the Words of the Statute are to 
make a Leaſe for three Lives, or one and twenty Years; fo, as the one, or 
the other is to be made, and not both. Co. Lit. 44. 6. 


Sect. 4. Provided this At extends not to give any Liberty oz 

ower to any Perſon o2 Perſons, to take any moze Farms, 
Leaſes, 02 Takings of any Yanozs, Lands, Tenements, oz other 
Dereditaments, then he oz they ſhould, o2 might lawtully have 
done, befoze the making of this Act, no extend to give any Liberty 
02 Power to any Parſon or Vicar of any Church or Vicarage, fo tg 
make any Leaſe 02 Grant of any of their Meſſuages, Lands, 
Tenements, Tythes, J2ofits, 02 Hereditqments belonging ta 
their Churches o2 Uicarages, 1 02 in any other Manner 
an they ſhould, oꝛ might have done, betoze the making of this 


* 


To any Parſon 02 Uicar, &c. Upon a Leafe made by a Prebendary, 
the Queſtion was, Whether it was good by this Statute, for he is not ſeiſed 
in Jure Eccleſiæ, but Prebende; but it was adjudged good; for a Pre- 
bendary is not excepted, but ny Parſons and Vicars, and being not ex- 
cepted, he is in the Cafe of a Biſhop. Co. Elix. 350. Watkinſon verſus 

an, 


Sect. 5. All Leaſes fo2 Pears, made within three Years, befoze 
the 12th of April, in 31 Hen: 8. by TUriting indented under Seal 
by any Perſon 92 Perſons of full Age, &c. of any Manoꝛs, 
Lands, &c. wherein he o2 they have an Eſtate ot Inheritance to 
his o2 their own Uſe, at the Time of the making thereof, and 
whereof the Leſſee o2 Leſſo2s, oꝛ their Aſſigns, have now the Poſ- 
ſeſſion by Foꝛce of ſuch Leaſe oꝛ Leaſes, and no Cauſe of re-entry 
02 Forfeiture thereof; had oꝛ made, ſhall be good in Law againſt 
ſuch Lefſo2s, their Heirs and Succeſſo2s, ſo, as ſo much yearly 
Rent be reſerved fo2 the ſame, as was paid fo2 the ſame, within 
20 Pears next befoze the making of ſtich Leaſe, &c. o2 elſe ſach 
Leaſe. o2 Leaſes ts. be of no other Fozce than they were before 
the making of this Af; | 


| Sect. 6. This At ſhall not extend to make good any Leaſe made 

by any Eccleſiaſtical Perſon, which is made void by Authozity of 

2 92 by any ſuch Perſon, oꝛ other, now attainted of 
reaſon. | 


And that upon every ſuch Leaſe, there be reſerved fo much yearſy 
Rent as hath veen uſually paid to2 the Lands, &c. So that nothing 
can be demiſed by Authority of this Act, but that whereout a ent may 
be lawfully reſerved. Co. Lit. 446. —— A Leaſe was made by the Bi- 
ſhop of Carli/lz; of Tythes for three Lives, rendering the antient Rent, 
and held void as againſt the (a) Succeſſor, becauſe Tythes he only in () cro. Jac, 
Prendre, and there is not any Place wherein a Diſtreſs may be taken, 173. Rick- 
nor any Remedy for the Rent if denied; for he cannot have an Actiom man verſns 
of Debt, becaule it is a Freehold; nor can he have an Aflife, becauſe — * 
there is not any Seiſin; and if Foe were Seiſin, yet the Aſſiſe woo To 

| all, 


* 
— * 
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The ſame 
Point, 


7574. 


Coſtard verſus g 
B. R. Moor 6066, And he is ſuch a-one as the Law takes Cognizance of 


© Moor 578. fail; becauſe there is not (a) any Land to be put in View: But if it had 
t 


been a Leaſe for Years, (for which he _ have had his Remedy by 
Action of Debt) it had been otherwiſe. Cro. Fac. 111. Valentine verſus 
Denton. Trin. 2 Jac. Rol. 821. adjudged Hill. 3. B. K. Sce 5 Co. 3. a. 
7ewel's Caſe. | 


By the Statute of 1 Eliz. (ſaid not ta be p2inted) all Eſtates 
made by any Archbiſhop or other Biſhop, of any Manoꝛs, Lands, 
&c. Parcel of the Poſſeſſions of their Biſhoprick, 02 united, 02 apper- 
taining thereunto, to any Perſon or Perſons, Body Politick 9 Coꝛ⸗ 
pozate, other than to the Queen, her Heirs and Succeſſoꝛs, and 
other than fo2 the Term of 21 Years, or three Lives, from the Time 
of ſuch Eſtate made, and whereupon the accuſtomed yearly Rent, or 
more, ſhall be reſerved, and payable yearly, During ſuch Term of 
21 Fears, oz three Lives, ſhall be void to all Intents and Pur⸗ 
poles, 


Made by any Archbiſhop oꝛ other Biſhop, &c. If a Leaſe be made 
by one who ſuppoſeth himſelf a Biſhop, who is not lawfully made fo, 
ſuch Leaſe is void to charge the Succeſſor, as to the Poſſeſhons of the 
Biſhoprick ; though all judicial Acts done by him, as Admiſſions, Inſti- 
tutions, Certificates, and ſuch like, ſhall be good, but not voluntary Acts 
which tend to the Depauperation of the Succeſſor. Cro. Jac. 554. For 
Acts done by an Officer de facto, though not de Jure, which are Acts of 
Neceſlity, are good; for the Law favours the Acts of one in a reputed 
Authority, but voluntary Acts done by ſuch a one, are not ſo. Acts 
done by one who keeps a Court, as a Steward, without an Authority, are 
good, if they come in by Preſentment from the Jury, as an Admittance 
of the Heir upon a Preſentment, or an Admittance by a Surrender to an 
Uſe, and a Preſentation of Nuſances before him, are good; but if a Lord 
commands his Steward, that he ſhall not grant ſuch Land by Copy, if he 
grants it, 'tis void, 1o if he diminiſhes the antient Rents and Services, 
tis a void Copy. Cro. El. 699. Harris verſus Jays. | 
One I. (being a Doctor of the Civil Law, and not in Orders Spiritual) 
was admitted, inſtituted and inducted to a Benefice, and afterwards made 
a Leaſe for Years of the Rectory; the Patron and Ordinary before the 
13th of Elr.. confirm'd it, and he was afterwards deprived by Sentence 
Declaratory, becauſe mere laicus, and the Queſtion was, as this Perſon 
was a Layman, and never capable, and his Inſtitution void, and ſo never 


(% Cro. Jac. Incumbent, Whether this Leaſe ſhall bind his Succeſſor : (b) Gawady was of 

The Opinion that it did not; but Popham and Fenner contra; for he was a Par- 

lame þ ſon de faflo. 1 Rol. Abr. 476. Title Confirmation, Letter f. x I. the 
v. ſame Caſe. And all Acts done by him, during that Time, {ha 


Ti | bind, as 
well as if he had been rightful Parſon ; for all Spiritual Acts done by 


him are good, and by the ſame Reaſon Temporal ones; and therefore 
this Leaſe 1 thus confirmed, ſhall bind the Succeſſor, Cro. Eliz. 775. 


inder. Paſch. 42 Eliz. Rol. 127. Adjudged Mich. 42 Eliz. 


by Induction, and the People can't take Notice of any other. 


Parcel of the Poſſeſſions of their Biſhopzick, &c. The Biſhop of 


Saum ſeiſed of the Manor of Herborn, in the County of Dorſet, in Right 


of his Biſnoprick, granted to E. G. and * G. & evrum utrique offictum 
Juperviſoris omnium maneriorum ſuorum, Cr. in Com. Wilts, Dorſ. Berk. & 
Southampton, & alibi infra regnum Angliæ, for the Term of their Lives; 
and by the ſame Deed, granted them a Rent of 20 Nobles out of the Ma- 
nor of Herborn, as alſo their Diet, and reaſonable Expences, Mr. with a 
Clauſe of Diſtreſs, and this Grant was confirmed by the Dean and Cha 

ter: It was argued in this Caſe, that this Grant made by the Biſhop of 
Sarum, and confirmed by the Dean and Chapter, was not reſtrain by 
this Act, becauſe this Caſe was out of the Words of the Act, becauſe it 
was not Part of the Poſſeſſions of his Biſhoprick, nor belonging to it; but 


2 it 


* — 


l 
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«© hs th rwiſe adjudged, and that it was a a) void Grant ſo as to bind (a) A Bi- 
the Senior, but ſuch Grant will bind the Biſhop himfelf; to Co: 58. b. dor s Leaſe 


exceeding the 
69. 4. b. 60. a. b. Drariite is 


botd, as to the Ducceffoz, in Toto. 1 Salk. 189. 


The Archdeacon of Ely having the Parſonage of Haddon, appropriated 
to his Archdeaconry, Anno 12 Elis. lett the Lands in Queſtion, Parcel of 
his Glebe, for 50 Tears, the Biſhop of Ely then being Patron of that 
Archdeaconry, together with the Dean and Chapter, confirmed the Leaſe; 
the Archdeacon dy'd, the Biſhop collated the Archdeaconry to J. &. who 
made the Leaſe to the Plaintiſf, and the Queſtion upon an Ejectment upon 
the Demiſe of J. F. was, Whether this Confirmation of the Biſhop of 
this Leaſe was void by this Statute, and 1t was adjudged that it was not, 
for the Statute is intended of Grants of Lands, Part of the Poſſeſſions of 
the Biſhoprick; but this Confirmation paſſeth no Eftate, but is barely an 
Aſſent to the Leaſe of the Foſſeſhons of the Archdeaconry, and not of the 
Biſhoprick, ſo 'tis not an Alienation by him as Patron; otherwiſe would 
it be; if the Biſhop had (b) been diſſeiſed, and had confirmed to the Dif- (/) Note this 
ſeiſor. Cro. Elix. 430. Denny verſus Eakerſhall. Hill. 37 Elix. Kol. 882. oy (6 ay ag 
adjudged Mich. 38 Elin. B. K. We, Sa” Sa 


Ford's Caſe, 
between a nude Aſſent without an Intereſt. and an Aſſent coupled with an Intereſt ; fo: a Tenant 


who is to perfett a Grant by his Attoznment, can't aſſent foz a Time, oz upon a Condition, noz fox 
Part of a Thing granted, but it ſhall ennre to all abſolutely, becauſe he ha h nohing but a nude 
Afſent, which can't be qualify'd oz appoꝛtion d; but where the Biſhop who is Patron of a Pꝛebend, 
and the Dean and Chapter, who together, have an Jntereſt in the Pꝛebend, and every Part of it, 
map confirm foz a Time, oz foz Part of the Lands by pzoper Wo?2ds ; pet were thep to confirm a 
Leaſe made by the Pꝛebendarp foz 71 Pears, by theſe Wozds, Contirmannis dimiſſionem predictam in 
f-rm+ predifta factam pro termino Quinquaginta & unius annorum, Pet this is 4 good Confirmation fo: the 
whole 71Pears, foz it is the ſame, as if they had confirm'd foz 51 Pears the Leaſe made foz 71 Pears ; 
but if the Biſhop and the Dean and Chapter had tecited the Leaſe. and had confirmed the Land to 
the Leſſee foz 51 Pears, that had been a good Confirmation but foz the 51 Pears, becauſe there is no 
Bepugnancy therein; but to fay that thep confirm d the Leaſe made in the Manner afozefaid, which 
was fo: 71 Pears, and pet to ſap that the Tenant (hall hold it but foz 51 Pears, is repugnant , 


Other than to the Queen, &c. By the Statute of 1 K. Jac: 7. 
Cap. 3. every Archbiſhop, Biſhop, &c. are wholly diſabled n. 


alien, or demiſe to the King, and all ſuch Gifts, Grants, Leaſes, &c. are 
void. 


Other than ſoꝛ the Term of 21 Peats, oz three Lives, from 
the Time of ſuch Eſtate made, &c. A Leaſe made by a Biſhop for 
three Lives ſucceſſively, v:z: to one for Life, Remainder to a Second for 
Life, Remainder to a Third for Life, is a void Leaſe by this Statiite. 
Cro. Car. 94, 95. Owen vetſus ap Rees, Hill, 2 Car, Rol. 1789. If 
voidable, yet, Quere, Whether the Acceptance of Rent by the Succeſſor 
ſhall not bind him for his Time, but there is no Doubt in the Caſe of 
a void Leaſe, as the Caſe in Cro. Jac. of Rickman verſus Garth. 
The Biſhop of Loudon made a Leaſe for Years of the Scite of a Manor 
Part of the Biſhoprick, and the Succeſſor ouſted the Leflee, and made a 
Leaſe, which was confirmed by the Dean and Chapter for three Lives, 
rendering the antient and accuſtom'd Rent, this Leaſe is voidable by the 
Succeflor, becauſe this Statute is the Disjunctive (c) for 21 Years, or fot (e) cro. Elis. 
three Lives, and therefore the Biſhop can't make both. 5 Co. 2. Elmer's 141. Mater 


Caſe. I Leon. 59. the ſame Caſe. 1 Aud. 293 the ſame Caſe: Moor 253. vetfis Wright 
the ſame Caſe cited, and Green. 


a : OY . Intratur 30, 
32 Eliz. Rol. 803; Adjudged Trin. 31 Eliz. C. E. 


_ Whereupon the (d) accuſtomed yearly Vent, oz moze ſhall be (% Put if 
reſerved, Kc. In the Caſe of the Biſhop of Sarum, in to Co. 38. b. — OO. 
59. a. 6. 60. a. b. where the Grant was of the Office of Steward of Ma- antient Kent 
nors, with a Rent-Charge, it was one Part of the Argument of that Cafe, upon Part 
in Support of the Grant, that nothing is reſtrained by this Act, but ſich of the Pie⸗ 


Hereditaments, mies utuul- 


_ * — — 
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ily demiſed, Hereditaments, whereof upon a Demiſe made for three Lives, or twenty 
that ia a one Years, a Rent can be reſerved; and in this Caſe, no Rent can be re- 
2 ſerved; but it was adjudged otherwiſe, and in the Argument of that Caſe, 
a four Points were conſider d: 1. What the Common Law was before any 
tom'd Bent Statute made. 2: What Alteration the Statute of 32 Hen. 8. Cup. 28. had 
within this made. 3. What is done by the Act of 1 Eli. and laſtly, Whether the 
— Grant to two of that Office was reſtrained by this Act againſt the Succeſ- 
Thredneedle for: And as to the firſt Point it was reſolved, That at Common Law the 
and Ly ubam's Biſhop, with the Conſent of the Chapter, might by their Charters of 
Cale. Feoffments, Grants, or Leaſes, bind their Succeſſors; and therefore ſuc} 
Grant to two, of this Office for their Lives, had been good at Common 

Law, though it had been never granted to two before ; as to the Second 

Point, the Statute of 32 Hen. 8. hath enlarged the Biſhop's Power; for 

by this Act he may make Leaſes for 21 Years, or three Lives, with ſeve- 

ral Reſtrictions: 1. That every new Leaſe be expired, or ſurrender'd 

within a Year, Sc. 2. That the Lands had been uſually lett to farm for 

20 Years, &c. and this the Biſhop only may do by this Act, without the 

Conſent of the Dean and Chapter: As to the Third and Fourth Points, 

it was reſolved, That by this Act of the firſt of Eliz. Biſhops are ge- 

nerally reſtrained from granting any Eſtate or Intereſt of any Lands, 
Tenements, or Hereditaments, Part of their Biſhoprick, or any Charge or 
Incumbrance out of the ſame, or any other Thing in their "hy 7 ition 
' 4, .,_ to bind their Succeſſor, but only a Leaſe for 21 Years, from the Time of 
(+) ©Uhich is the (a) Commencement, (b) or three Lives, of ſuch Lands, Tenements and 
when 5 Hereditaments, (c) which had been uſually demiſed, and upon the uſual 
_— Rent reſerved, according to the Act of 1 El:z. and if they make a Leaſe 
and not of any Lands uſually demiſed, and reſerve the uſual Rent according to 
when they the Statute of 1 Eliz. (d) yet if all the Reſtrictions appointed by the 
I Statute of 32 Hen. 8. are not purſued, as that it be all in Poſſeſſion, or 
— bony that the old Leaſe be not expired or ſurrender d (e) within a Year, (which 
2 Leon. 13 5. is not prohibited by this Statute) then ſuch Leaſe ſhall not bind the Suc- 
But can't ceſſor, unleſs it be confirmed by the Dean and Chapter; for the Statute 
do both. of 1 Eliz. does not enable the Archbiſhop or Biſhop only, to make ſuch 
ax Leaſe, and this Conſtruction hath been made to difable the Biſhop to do 
{) It a P2e» any Thing, unleſs to make a Leaſe for 21 Tears, or three Lives, concerning 
bend had their Biſhoprick, fo as to bind the Succeſſor, as a Grant of the (f) next 
been uſually Avoidance of a Benefice by a Biſhop, though confirmed by the Dean 


88 and Chapter, is reſtrained by this Act ſo, as to bind the Succeſſor, becauſe 


a Leafe it is ſuch an Hereditament, whereupon a Rent can't be reſerved, for all 
thercof with · that is not permitted by the Exception, other than for the Term of twen- 
out excepting ty one Years, &c. is reſtrained, as to the Succeſſor, by the general Words 
. of the Act; but ſuch Grant will bind the Biſhop himſelf, though the 
Fac. 458, Statute ſays it ſhall be void to all Intents and Purpoſes. See 4. Co. 76. a. 
Smith verſus Winch. 479. 1 And. 65. 193. 3 Ab. 109. Car. 13. 3 Leon. 159. 
Bel. — Whe- Ley. 77. 1 Leon. 59. Co. Lit. 44. b. 2 Sand. 304. Cro. Fac. 112. 
ther ther. Har. 326. Ray. 1 Vaugh. 203. 

were uſuallp 329. Nn. 194. 2 . | | 

temiſed, is a But Biſhops, Deans, Archdeacons, Prebendaries, &c. may make Grants 
Matter tra- of antient Offices of Neceſſity, with the antient Fees as before at Common 
verfable. Law; as of the Office of Chancellor, Official, Seward, Regifter, Bailiff, 
mort Ele. Fre. For theſe Grants are not within the Statute of 32 Hen. 8. nor re- 
(ch Cro. Eliz, ſtrained by this Statute, or the 13th of Eliz. hereafter ment ioned, becauſe 
874. The they are no Diminution of their Revenues, yet to bind their Succeſſors, 
ſame Point. thoſe Grants muſt be confirmed by the Dean and Chapter, as before the 
L Statute, becauſe they are Grants at Common Law; but they cannot grant 
muſt be an any new Office, or add any new Fees to old Offices, nor can they grant 
abſolute and their Offices otherwiſe than they have been granted; and, therefore, 
not an Jltu- where the antient Grants of ſuch Offices have been to one, it cannot be 
(oy r= granted now 0 two; and where the antient Grants have been to two, they 
5 Co. 4. b. may not be granted to two, one after another, by Way of Remainder, nor 
(s) x And. . longer than for the Lives of the Grantees. 

244-, The | OED FP Re 


— 


| But 
ſame Point. - | 5 8 | | 

(f) t Rol. Rep, 16g, 2 Brown: 164. The ſame Point, 10 Co, 61, a, 2 Rol. Abr. 154. W. Jones, 311. 
4 Mod: 17. 3, Cro, 38. 5% Ley. 75, 7 8 
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But it became a Queſtion in the Caſe of Young and Fowler, in Cro. Car. 
555. Whether the Biſhop could grant the Office of Regiſter in Reverſion, 
and it was held he might, becauſe it is a neceſſary Office, and ought always 
to be full; and it having been found, that it had been uſually granted for 
Life, or in Reverſion; and it could be no Prejudice to the Succeſſor, be- 
cauſe he takes not any Matter of Profit from it; and the following Caſe 
in Bridgman 29. reported likewiſe in Co. Car. 47. Ley. 71. was cited. 
A Biſhop was ſeiſed in Fee of a Park, to which there was the Office of a 
Keeper belonging, with a Fee of five Marks, with a Livery, and granted 
from Time to Tume by the Biſhops Predeceſſors, and the Biſhop grants 
this Office together with the Fees, Necnon unacum Paſtura pro duobus equis 
in eodem Parco, which Grant was confirmed by the Dean and Chapter. 
Whether this Grant was good to bind the Succeſſor within this Statute, and 
32 of Hen. 8. it ſeems tis good, as to the Office and the Fees, but void 
as to the Paſture. Bridgman 29, 3e, 31, 32. The Biſhop of Chicheſter 
verſus Freeland. 1 Car, 1. Kol. 607. 


Payable pearly during ſuch Term of 21 Years, &c. The Rent 
muſt be continually payable, and not a Poſſibility to the Biſhop, as in 

Elmer's Caſe above, the Rent 1s not payable, . within the Meaning of the 

Act; for though Ex vi termin!, it be payable, inaſmuch as after the 

Leaſe for Years determined, the Leſſor might deſtrain for the Arrears re- 

ſerved upon the Leaſe for Lives, yet as the Act was made to maintain 
Hoſpualuy and prevent Dilapidations, (a) which could not be done here; ( Reid nan 
for that it was not a continual annual Rent, but a Rent in Expectancy, 122. 

and only a Poſſibility; for, the Leſſees for Lives ſhall have the Rent re- 

ſerved upon the Leaſe for Years, and the Biſhop, therefore, hath nothing 

but a Poſſibility. 5 Co. 2. Elmer's Caſe. i And. 293. 1 Leon. 59. 

the ſame Caſe. Moor 253. the ſame Caſe cited, 


By the Statute of 13 Eliz. Cap. fo. all Leaſes, Conveyances or 
Eſtates, &c. made, done or ſuffer d by any Maſter or Fellows of any 

College, Dean and Chapter, oz any Cathedral, o2 (b) Collegiate ) 24 
Church, . 02 Suardian of any Hoſpital, Parſon, Vicar, or 204. 

any (c) other, having any Spiritual or Eccleſiaſtical Living, 02 any A. Chapter 
Houſes, Lands, Tythes, o2 other (d) Dereditaments, being Par- Jo a 
cel of their College, &c. M belonging thereunto, to any Perſon or in che Starute, 
Perſons, Bodies Politick or Corporate, (other than foꝛ 21 Pears, or three () A Leaf 
Lives, from the making thereof; and whereupon the accuſtom'd yearly by a Biſhop, 
Rent, 02 mo2e, ſhall be reſerved, and payable yearly, during the £9". © 
Term,) ſhall be utterly yoid to all Intents and Purpoſes, Gealdf. 151. 


l. 102. (d) The Dean and Chapter of Hereford granted the next Avoidance of a Church. Per Waln/ley and 
Oven, it is not good to bind the Succeſſor, becauſe an Hereditament, whereof the Statute intended no Grarur 
ſhould be made. Anderſon econtra, becauſe the Statute doth not intend to reſtrain but for ſuch Things which 
are for their Profits, whereby Prejudice would accrue to the Succeſſor. Cro. Eliz. 440. The Dean and Chap- 
ter of Hereford, againſt the Biihop of Hereford aud Ballard, 1 Mod. 204. The Chapter of the Collegiate 
Church of Southawell, werſus the Biſhop of Lincoln, agreeing with Walmſley and Oæven. 


Sect. 11. This Ack ſhall not make good any Leaſe oz other 
23 — the pꝛivate Statutes of any College oz Collegiate 
hurch. | 


Sea. 12. This At hall not extend to any Leaſe hereafter to be 
made upon a Surrender of a kozmer Leaſe, oz by Reaſon of any 
Covenant oz Condition contained in any toꝛmer Leaſe, and ſtill 
823 o, as the Leaſe to be made, contain not moze Pears 
than the Reſidue of the Pears of ſuch kozmer Leaſe, noz any leſs 
Rent than is thereby reſcrved, 


All Leaſes, Conveyances and Eſtates to be made, done o; ſuf- 
fer'd by any Maſter and Fellows. In the Caſe of Magdalen College, C 
in 11 Co. 18. % the Caſe was, That K. A. the Maſter, and the Fellows 
of the College, demiſed to Queen Elrzabeth, which, as is before car? 
| P x tione 
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() 1 Rol. Rep. 
151. 2 Bulſtr. 
146. 2 Cro. 


364. 
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tioned, was adjudged againſt this Statute. The Queen demiſed to B. &. 
he, by Bargain and Sale inrolled, bargain'd, and told to the Earl of Ox- 
ford, and his Heirs: K. B. and his Wife levy'd a Fine to the ſaid Earl of 
Oxford, and his Heirs, and the Earl demiſed to E. H. for 51 Years. who 
aſlign'd his Intereſt and Term to W. M. who dy'd inteſtate, and A. his 
Wife took out Adminiſttation, and marry'd F. H. the Leſſor of the 
Plaintiff; and one of the Queſtions in this Caſe was, Whether the Fine 
levy'd, and five Years paſſing, ſhould not bind the Right of the Muſter and 
Fellows? And it was adjudged, that it did not, for though the Fine was 
not levy'd by the Maſter and Fellows, yet it is a Conveyance, and an 
Eſtate permitted or ſuffered by the Maſter and Fellows, and thoſe Words 
above do not extend only to a Recovery ſuffered againſt them, whereto 
they are Parties; but generally when my ſuffer others to levy a Fine 
with Proclamations, and ſuffer alſo five Years to paſs without a Claim, 
and though the Concluſion of the Purview of the Act is, that they ſhall 
be utterly void, and of no Effet, to all Intents and Purpoſes, yet by Con- 
ſtruction, it ſhall be ſo taken, that the ſaid Fine levy'd ſhall be void and 
of no Effect, to bind the Right of the ſaid Maſter and Fellows, and ſhall 
be of no Effect to prohibit them to bar the Right of their Colleges by 
Conveyances made by the Maſter and Fellows themſelves, and to loſe 
their Power by their Permiſſion or Sufferance, and non claim to Bar, Cc. 
and to that Purpoſe were thoſe Words, permitted or ſuſſer d, added; and 
beſides, inaſmuch as the Eſtate conveyed to the Queen, was of Force, 
during the Life of Dr. A. the then Maſter, who was alive at the Time 
of the Fine levy'd, and all the Proclamations paſſed in his Time, ſo that 
none could have entered or claimed during his Life; and as Dr. Gooch, 
within five Years after his Death, entered, and claimed in Right of the 
College, therefore his Entry avoided the Fine. 19 H. 8. Fol. 6. Stowel's 
Caſe. Plow. Com. 374. 376. Croft and Howells Caſe. Plow. Com. 5 38. b. 


To any Perſon oꝛ Perſons, Bodies Politick oꝛ Coꝛpoꝛate. Upon 
a Conveyance being made to Queen El:zabeth by the Maſter and Fellows 
of Magdalen College in Cambridge, after this Act, of a Meſſuage, &c. Part of 
the Poſſeſſions of their faid College, it became a Queſtion, 1. Whether 
that Conveyance made to the Queen was reſtrained by that Act. 2. Ad- 
mitting the Conveyance was reſtrained by that A&, yet, Whether the 
Act of 18 Eltz. had ſupply'd the Defect, and made it perfect and effec- 
tual, 3. That ſuppoſing it had not, Whether the Fine levy'd, and five 
Years having paſs'd, had not bound the Right of the Maſter and Fellows 
of the College for ever. 4. It the Acceptance of the Rent (reſerved by 


the Conveyance) by the Maſter, had not diſabled or concluded him from 


taking Advantage of the Conveyance, and though it was objected in 
Favour and Support of the firſt Point, that by the Rule of Law, the 
King not being named in the Act, 18 by Law exempt out of it; for the 
Law gives to the King that Prerogative, that he is not by Conſtruction of 
Law included within thoſe common Words, Perſon or Perſons, Bodies 
Folitick or Corporate, and be the Statute in the Affirmative or Negative, 
which is more ſtrong, yet it ſhall not bind the King, unleſs he be Spe- 
cially named; but he ſhall take the Benefit of a Statute, though he be 
not named, for which the Statute of Weftm. 1. Cap. 35. 25 Ed. 3. Cap. 10. 
The Statute of Moreton, Cap. 8. of Weſtm. 1. Cap. 3. of 32 Hey. 8. Cap. 2. 
of Maſtm. 2. Cap. 5. of 27 Ed. 1. which gives Trials in the Country by 
Niſi prius. 18 Ed. 1. Quia Emplores Ierrarum Magna Charta, Cap. 11. 
and the following Books and Caſes of Fitz. Na. Bre. 82. 241. b. 24 Ed. 2. 
23. 1o Hen. 7. 23. 23 Hen, 3. Tit. Breven. 31 Ed. 1. Tit. Preroga- 
tive 28. Flow. Com. 240. 11 Hen. 4. Tit. Quare Impedit, 120. 11 H. 4. 
87. B. Prerogative 57. 12 Hen. J. 21. 4 Ed. 3. 34. 30 Ed. 3. 5. 7H. 4. 
32. 4 Mar. Dy. 145. were cited, and it was urged by the Plaintiff's 
Counſel, that there had been many Eſtates and Leaſes made to the Queen 

and the preſent King James ſince that Act, which would be deſtroyed; 
— But it was reſolved as to that Point, that the Act extended to reſtrain 
the Maſter and Fellows from conveying Part of their Poſſeſſions to the 


() 5 Co. 14. a. Queen, (b) though ſhe was not expreſly named in the Act, and ſix Rea- 
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ſons are ſaid by Coke to be the Foundatibn of that Reſolution. 1ſt, 'That 
the general Letter of the Act extends to the Qneen, for (a) the Words are (0 Note (ole 
to any Perſon or Perſons, Body Folitick or Corporate, and without Doubt, the in th ** 
Queen was a Perſon, as the King is called in 19 Hen. 7. 10. Perſona mixta, Patt“ Ray 
and in Plow. Com. in the Cafe of the Dutchy of Laucaſter, Fol. 213. and Notice, that 
in the Lord Berkley's Caſe, Fol. 234. a Body Politick; then if the Act be there had not 
general, and the Queen be clearly included within the Letter, if ſhe been any ju- 
mall be exempted out of the Act, it muſt be by Conſtruction of Law: As — has 
this Caſe is, the Law ſhall not make ſuch Conſtruction, for the Reaſons Court, that 
appearing in the Act, which are largely handled, and the Judges are to tie Qucen 
make ſuch Conſtruction as to fulfil and advance the Remedy for, and to was not 
ſuppreſs all Evaſions for the Continuance of Miſchiefs intended to be 9 20 0 on 
prevented by Acts of Parliament, and not to erect a By-way for Con- on the con- 
ſtruction, though for the King's Benefit, and it appears, that any Perſon trarp, that 
or Perſons, Bodies Politick or Corporate, includes the King; for the Sta- it had been 
tute of 1 Eliz, expreſly mentions, that Leaſes made to the Queen, her gs . 
Heirs and Succeſſors, ſhould be good in this. Manner, for it reſtrains Arch- fol ved in the 
biſhops and Biſhops, Cc. from making any Conveyance, other than for moſt high 
three Lives or twenty-one Years, to any Perſon or Perſons, Bodies Poli- Court of 
tick or Corporate, other than to the Queen, her Heirs and Succeſſors, 12 that 
which Words other than to the Queen, &c. had been idle and vain, if 1 the 
the Makers of that Act had not apprehended ſhe would have been in- At and 
cluded under the Words Perſon or Perſons, Bodies Politick and Corporate, mentious. his 
&c. 2. That the King ſhall never be exempted by Conſtruction of Law, 1 * tt 
out of general Words of Acts of Parliament, made to ſuppreſs Wrongs, ot Eccleũi⸗ 
and a Multitude of Caſes cited as to that Particular. 3. That the general aſtical Per- 
Words of Statutes, which tend to perform the Will of a Founder or ſons. 
Donor, ſhall bind the King, though not named. 4. That the Maſter and 

Fellows of the ſaid College, are by this Act diſabled to grant; and then 

if they are diſabled to grant, the King can't accept of them, what they 

are difabled to give. 5. That in Acts of Parliament which are to be con- 

ſtrued according to the Intent and Meaning of the Makers of the Act, the 

original Intent and Meaning is to be obferved, which here was for the Ad- 
vancement of Religion, &c. and to ſuppreſs all the Means endeavoured to 

be made Uſe of, which tended to its Decay, and here it appeared that the 

Intent of the Maſter and Fellows was to convey the Meſſuage to B. S. and 

his Heirs, which they could not do directly, fo they attempted to do it 

ex obliquo, vn.. by granting it to the Queen, upon Condition that ſhe 

ſhould grant it to B. F. fo that the Queen who was the Fountain of Ju- 

ſtice, will be made an Inftrument of Injury and Wrong. 6. That the 

Statutes had made void all Leaſes, &. other than for 21 Years, or three 

Lives, whereout the accuſtom'd Rent, or more, 1s to be reſerved, which 

expreſly expreſſes, and demonſtrates thoſe two particular Caſes, excluding 

all others. 11 Co. 70. 71. 72. 73. 74. As to the Second principal 

Point, it was adjudg'd, that the Statute of the 18th of Eliz. had not in 

any wiſe ſupply'd the Defe&, nor was this Caſe within the Intent of 

that Statute; and as to the third Point, they held, that the Fine and five 

Years patling, did not paſs the Right of the Maſter and Fellows for ever; 

and as to the Fourth Point, it was thought not worth debating, for in- 

aſmuch as that Body Politick 1s aggregate of pra the Mafter alone 

could not by Acceptance diveſt any Right or Intereſt which was in him 

and his Fellows, eſpecially it being without a Deed. 7 Hen. 7. 9. 

9 Ed. 3. 39. 18 Ed, 4. 8. Plow. Com. 91. 


D2 three Lives, adjudged a good Leaſe to bind the ſucceeding Dean, 
though not lett to ſeveral Perſons, but to one for three Lives, becauſe it 
amounts to the ſame Effect. Vide the Caſes before. 


Ahereupon the accuftom'd yearly Rent, oꝛ moꝛe ſhalt be reſerved, 
&. It was adjudged a good Leaſe to bind the ſucceeding Dean, though no 
Heriott was reſerved; becauſe the Statute mentions, that the antient 
Kent ſhall be reſerved, and does not extend to caſual or accidental 2 
ro. 
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o. Jac. 76. Paſch. 43 Elin. Kol. 80. Adjudged Trin. 3. Jac. B. R. 6 


Co. 37.4. Moor, 459. 759. 1 Leon. 306. Sav. 128. 1 Rol. Rep. 151. 
Cre. Gar. 259, Cro. Eliz. 18. 430, Iſſues 263. Vaugh. 197. 2 Reb. 108. 


3 Bulſtr. 291. 


And payable yearly during the Term, Kc. The Leaſe was ad- 
judged good, though the Rent was payable at two, inſtead of four Feaſts, 
becauſe it is for the Succeſſors Benefit; and note, it was argued upon the 
Authority of Lord Mountjoy's Caſe, in 5 Co. 5. b6, That the Rent being 
reſerved at two Feaſts inſtead of four, was injurious to him in Reverſion, 
in Hinderance of Hoſpitality z and therefore all beneficial Incidents to the 
Rent, ought to be reſerved; but it was adjudged to be more beneficial to 
the Succeſſor, to have the Rent payabie at two Feafts, and a Difference 
is there obſerved, and taken between the Act of 27 Hen. 8. upon which 
Mountjoy's Caſe was adjudged ; for there the Reſervation of the Rent was 
at two Days, when the Rent was payable at four before, which made the 
Grant and Render void, becauſe it was ad Nocumentum of the Heirs in 
Tail, which is reſtrained by that Act; for it is more beneficial for them 
to have it payable at four than at two Feaſts, and the Words yearly Rent, 
are not only mentioned in that Statute, but the Words are Verum & antiguum 
redditum. 6 Co. 37. a. b. And Vide the Caſes above, 
A Grant of an Advowſon by a Biſhop for 21 Years, confirmed by the 
(a) 1 Leen, Dean and Chapter, is void, as to the Queen or the Succeſſor, (though (a) not 
FLIES void during the Time he continues a Biſhop) becauſe it is not ſuch an Heredi- 
— the tament whereof there can be an annual Profit, or any Rent reſerved. 
— Point Cre. Elin. 690. Armiger verſus Holland, &c. Paſch. 41 Eli. Rol. 619. 
Adjudged Irin. 41 El. C. B. 
A Leaſe by a Parſon after this Statute, though confirmed by the Patron 
and Ordinary for 21 Years, is voidable by the Succeſſor. Cro. Eliz. 123. 
(b) The Con. Miott verſus Hales. Intr. Mich. 30, 31 Eliz. Adjudged Hill. 31 Eli. B. R. 


egy node Jenk. Cent Caſes 98. 


and Oꝛdinarp, does not make it their Deed, but it is only their Alent oꝛ Agreement, though they 
put their Deals to it, Cro. Eliz. 57. In the Caſe of Skidmore and Foame verſus Vandſtevan, Paſch. 
29 Eliz. B. k. This Aſſent of the Dean and Chapter to a Leaſe by the Biſhop, is no Part of the 
Beed, as appears by the Caſe in Owen 33. Hill. 8 Eliz. Where a Biſhop made a Leaſe foz Pears 
the 2d of May, and the Dean and Chapter confirmed it the iſt of May. This per Cathin and Sourhcore, 
is a good Leaſe to bind the Succeſſoz, but per Wray, Dom can a Leaſe be confirmed, befoze it be 
made per Cathin and Sourhcote ? The Aſſent befoze, is a good Confirmation after. The Conſir- 
mation need not be at the very Time of the Leaſe; foz upon a Special Uervdift in Debt, foz not 
ſetting out Tythes, the Caſe was, 1 Parſon made a Leaſe of his Beffozy, Anno nono Kliz. for 
61 Years, which was confirmed by the ſucceeding Biſhop and Patron, neither of them being ſo at the 
Time of the Leaſe ; Reſol ved per rotam Curiam, that it was good accozding to the Opinion in 
Newcomb's Caſe. 5 Co. 15. Cro. Car. 38, Sir Robert Banniſter's Caſe, adjudged Trin. 2. Car. C. B. 
Het the Confirmation is ſo far neceſſary, and is a Conſtituent Part of the Leaſe, that it Gall 
be a Leaſe foz no longer Time than it is confirmed ; foz where a Pzebend made a Leaſe foz 70 Pears, 
and the Dean and Chapter confirmed the Leaſe but foz 51 Pears, & non ultra, that is a Leaſe but 


foz 51 Pears, Cro. Eliz. 447. Belfore verſus Ford. That map amount to a Confirmation in 


Law, which is not an expzeſs Confirmation in Fatt ; as if a Parſon letts a Leaſe to the Patron 
who grants it over, that is in Law, a good Confizmation of the Patron, x Rol. Rep. 1361. 
Vade 2 Rol. Rep. 9. 10, Dubitatur. 


Ctterly void to all Intents and Purpoſes. If the Dean and 

Chapter make a Leaſe not warranted by this, and the Statute of 14 Eli. 

in this Caſe of a Corporation aggregate, which never dies, it was doubted 

if the Leaſe ſnall not be immediately void, according to the expreſs Let- 

ter of the Act: But it was at laſt reſolved, that inaſmuch as the Act was 

(c) Cro. Eliz. made for the Benefit of (c) Sucoeſſors, that the Leaſe ſhall not be void 'till 
564. after the Death of the Dean, who was Party to the Leaſe; and though the 
Co. Lit. 45- a. Succeſſor of the Dean is not a Succeſſor to an entire Corporation who 
Mod. Rep. made the Leaſe, but only the principal Member of it, yet, becauſe the 
3 ;79. entire Corporation of it never dies, ſuch Leaſe, by Conſtruction, ſhall be 
Hard, 326, void, after the Death of the Dean, and his Succeſſor, with the Chapter, 
may avoid it. Hunt verſus Singleton, cited in 3 Co. 60. a. in the Caſe of 

Lincoln College. | 
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If a Parſon, Vicar, or Prebendary, makes a Leaſe for Years, rendering 
Rent and dies, and the Succeſſor accepts the Rent, that will not make 
the Leaſe good, becauſe the Leaſe was void by his Death; otherwiſe of a 
Leaſe for Life : But if a Biſhop, Abbot, Frior, or ſuch like, make a Leaſe 
for Years and die, if the Succeſlor accepts the Rent, he ſhall never avoid 
the Leaſe ; for the Leaſe was only voidable. 3 Co. 65. a. Pennant's 
Caſe, where are cited 11 Ed. 3. Tit. Abbot 9. 8 Hen. 5. 19. 3 Hen. 6. 
3. 24 Hen. 8. Bro. Tit. Leaſes, 19, | 

A Parſon, Patron and Ordinary before 13 Eliz. made a Leaſe for 99 
Years, there being a Grant of the next Avoidance before this Leaſe ; af- 
terwards the Parſon who made the Leaſe dy'd, the Grantee of the next 
Avoidance preſents another, who being admitted, inſtituted, and in- () 1 Fol. 
ducted, entered, and avoided this Leaſe, during his Time, and afterwards 82 * 
dy'd; the Patron who joined in this Leaſe, preſents a new Incumbent, firmation 
who was admitted, &c. The Entry of this ſecond Incumbent, totally pl. 5. * 
avoids this Leaſe, not only for himſelf, but for his Succeſſors, Cro, Will. Jones, 
Fac. 582. Plowden verſus Oldford, Mich. 15 Car. Rol. 86. Adjudged 1 8 
1 _— 
The Counteſs of Bedford's Eaſe cited, See Hob. 7. 


| The Caſe of Spendlow's and —— The 
ſame Point adjudged. See Co. Lic. 46. a. 6 Ed. 6, Dy. 72. 17 Ed. 3. 52, 27 Aſliſe, pl. 17. 
2 Rich. 3. 20. 9 Hen. 6. 33. 


Note, though there is not any expreſs Clauſe to reſtrain Leafes with- 
out Impeachment of Waſte, as there is in the Statute of 32 Heu. 8. Cap. 28. 
yet ſuch Leaſe made without Impeachment of Waſte 1s within the Equity 
of this Statute; for it appears by the Preamble of the Act, that the Sta- 
tute was made againſt unreaſonable Leaſes; and it is an unreaſonable 
Leaſe, that a Leſſee ſhall commit Waſte, c. But in this Caſe, where 
it was objected, that this was a Copyhold Eſtate granted for three Lives, 
that this could not be ſuch an Eſtate which the Statute meant ſhould be 
leaſed; for that the Statute could only mean a Demiſe at Common Law, 
and not a Demiſe of a cuſtomary Eſtate, of which the Law takes no No- 
tice as to that, it was anſwer'd and reſolved, that this Eſtate granted by 
Copy, was, in Judgment of Law, an Eſtate at Will, and without Doubt, 
Lands (b) which had been accuſtomed to be demiſed at Will by thoſe who () Noy. 106. 
had the Inheritance of the Land, rendering Rent, are Lands accuſtomably C0. Lit. 44. b. 
letten to farm within the Act; and though it was farther objected, that 
this Leaſe was made for other Peoples Lives; in which Caſe it may hap- 
pen, there might be an (c) Occupant, who can't be ſubject to Waſte ; to ( There can 
that it was ſaid and reſolved, that the Occupant in this Caſe might be be no Octu⸗ 
puniſhed for Waſte, becauſe he hath the Eſtate of the Leſſee for Life; and ant of 
the Statute of Glouc. Cap. 5. gives an Action of Waſte againſt him who Topphold 


holds in any Manner for Term of Life, or for Years, and the Occupant 12 18. 
holds for Life; and therefore Leaſes for other les Lives are within becauſe it 


the Act of 32 Hen, 8. Cap. 28. concerning Leaſes made by Tenant in Tail; would be to 


ſo are they within this Act of 13 Eliz. 6 Co. 37. b. and the Caſes before. 2 5 


Lo2d; and, therefoze, if the Copyholder, Tenant kor another's Life, dies, the Lord ſhall enter: 
An Dccupancy is fo: the ſupplying of a Freehold, and in Copyholds the Freehold is in the Lozd, 
and the Tenant has only an Eſtate at Mill, Per Holt, Chief Juſtice, 


By the Statute of 13 Eliz. Cap. 20. nu Leaſe made of any Bene⸗ 

fice 02 Eccleſiaſtical P2omotion (d) with Cure, 02 an Fat thereof, oO „Ae 
and not Impꝛopziate, ſhalt endure longer than wh le the Leffo? te $:ane or 
ſhall be Oꝛd nary Reſident, and ſerving the Cure of ſuch Bene- 4 #/-. 
fice, without Abſence (e) above 80 Days in any one Year, . that bereaſter. 
every ſuch Leaſe, (f) ſo ſoon as it, or any Part thereof, ſhall come (9) e 
into any Poſſeſſion, or Uſe above, forbidden; or immediately upon Scarifte, are ; 
ſuch Abſence (s) ſhall ceaſe and be void, and the Jncumbent ſo off repealed by 
ſending, ſhall lole a Pear's P2ofit of his DOES to be diſtributed de 8 9 
J, 


by the Oꝛdinary, among the Poo? of the Pari | 11. 455 5 
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This (f) Abſence muſt be voluntary, and not occaſioned by any Inhibition, 
or ſuch- like, of the Archbiſhop, that the Perſon ſhall not intermeddle 
with the Benefice, by Means whereof the Parſon was abſent for the Space 
of 80 Days and more. Coulaſb. 162. Caſe 97. Between Robins and Prince 
in an Ejectment. Moor 434. 4 Co. 78. b. the ſame Caſe. — So in the 
Caſe of an Information for Non-Reſidence, the Judgment was arreſted for 
hang of the Word voluntary in this Caſe. Cro. Eliz. 100, Collins and 

aughan, 

In pleading this Act to a Bond to perform Covenants, it is not ſufficient 
for the Defendant to ſay, that he was abſent for the Space of 80 Days, but 
he muſt go further, and ſay, and more, (or above the Space of 80 Days) 
for thoſe are the Words of the Statute z for he may be abſent for the Space 
of 80 Days, and yet may come again and be Reſident on the Night of 
the 8oth Day; and for Want of the Words & ultra, it was held an 
incurable Fault by the whole Court. Cro. Eliz. 88. Gaſuall and Aindle- 
marſh. Hill, 20 Eliz. B. R. Couladſb. 154. Caſe 82. The ſame Point. 

A Parſon made a Leaſe for Years, and became bound to the Leſſee, to 
perform the Covenants in the Leaſe. The Defendant PR that the 
Leaſe was void by the Statute of 14 Eliz. and 13 Eli. before- mentioned, 
becauſe he was abſent from his Benefice above the Space of 80 Days, 
Part of which Time incurred pending the Action, and before the Plea, 
pleaded ; (tis ſaid to be the Opinion of the Court) that it was a good Plea. 
3 Leon. 102. Cox, Caſe adjudged, Mich. 26 Elix. B. K. —— Note, This 
Statute 1s a general Law, of which the Court are bound to take Notice, 
though the Jury don't find it. 1 Brownl. 208. Jennings verſus Haithwait. 
Though (g) the Words are, that all Obligations, Covenants, c. for En- 
joyment, ſhall be void; yet it was adjudged in 26 of El. between Wallis 
and Cox, cited in Co. Eliz. 78. in the Caſe of Nuns and Gee, where a 
Parſon made ſuch Leaſe by Indenture, in which were divers Covenants 
on the Leſſee's Part, and after the Leaſe, &c. became void for Non-Reſi- 
dence, yet upon a Covenant before, an Action will lie. This Caſe cited 
in Cro. Eliz. 245. in the Caſe of Hill. and Pilkington. 


Seck. 14. Provided that every Parſon allowed to have two Bene- 
- _  fices, may demiſe one of them (upon which he is not moſt o2dina- 
% In the kily Reſident) to his Curate only, (a) but ſuch Leaſe ſhall endure no 


Cale of Se longer than during ſuch Curate's ſidence without Abſence above 
Jon ant 40 Days in any one Pear. 


Petit, in 
1 Leon. 100. Caſe 129. It was covenanted between them, that Sr. John ſhould preſent Petit to the Church 
of A. and that afterwards, Petit ſhould leaſe the Parſonage to St. Fohn, or to any other Perſon named by 
him; and that Petit ſhould not be abſent 85 Days, nor reſi gn; and Petit was found to perform thoſe Cove- 
nants; Petit was preſented, and St, John brought an Action upon that Bond, alledging, that he could not 
enjoy his Leaſe, by. Reaſon of the Abſence of the Parſon, and the Leaſe was made to the Curate, by the No- 
mination of St, John, Per Tanfeild. This Statute does not make the Leaſe void by any Abſence of the Par- 
ſon, where the Parſon leaſeth to his Curate who leaſeth over, but by the Abſence of the Curate for 40 Days, 
Adjudged Paſcb. 30 Elix. B. R. 1 | 


By the Statute of 14 Eliz. Cap. 11. The Statute of 13 Eliz. 
Cap. 20. (theſe WWo2ds) So ſoon as it, or any Part thereof, ſhall come 
into any Poſſeſſion, or Uſe above, forbidden two, Ec. was repealed, 


Seck. 15. All Bonds, Contracks, P2omiſes, and Covenants, 

hereaiter to be made, fo2 ſuffering o2 permitting any Perſon to 

enjoy any Benefice, 92 en zomotion with Cure, oꝛ 

(v) Jmplead: to take (b) the Fruits thereof, (other than ſuch Bonds and Cove- 
ing 01s nants, made fo: Aſlurance ot any Leaſe heretofoze made) ſhall be 
aum the be⸗ adjudged of ſuch Ualidity, (and no otherwiſe, than) as Leaſes 
fo:e-men= thereof made: The like Law is of Leaſes, Bonds, Pꝛomiſes, 
tioned Sta- Q2 Covenants made by Curates. 3 we. e 
| $.+4 Os; 


tute of 

avoid a | . 

Leaſe fo: Mon⸗Belidence, it is neceſſary to ſet kozth in the Plea, that at the Time of the Leaſe 
and Bond made, -i was a Church with Cure ; otherwiſe, the Plea is ill, 3 Leon. 102. Cox's 
Cale, | 
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in Reverſion, and therefore, within the Words o 
Statute is (a) a general Law, and therefore they held, it need not be found (a) 1 Baden, 
by the Verdict. Cro. Elia. 564. Hunt verſus Singleton. Paſch. 89 Eliz. 304. 205. 
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"Seat. 16. The like Law is of Leaſes, Bonds, Pꝛomiſes, 02 Co- 
venants made by Curates. | 


Sect. 17. By this Clauſe, the Statute of 13 Elia. C ap. Io. made to avoin 
certain Leaſes, made by certain Pertons, having Spiritual Li⸗ 
vings, ſhall not extend to Houſes ſituate in Cozpozations, o Mar- 
ket Cowns, oꝛ the Suburbs thereot, no2 in the Grounds appertain- 
ing to ſuch Poules, ſo as they be not the Owelling-Hcuſes of ſuch 
Perſons, no2 have above 10 Acres of ©2ound belonging to them. 


Sect. 19. Provided, That no Leaſe ſhall be made by Fo2ce of 
this Af in Reverſion, oꝛ without pꝛeſerving the accuſtomed yearly 
Kent atleaſt, 02 wityout charging the Lefiee with Reparations, o: 
fo2 longer Term than 40 Years, neither thall any ſuch Youſes be 
alienated, without purchaling preſently after, Lands in Fee-timple, 
el as 14 Ualue, and as great yearly Ualue, as the Houſes ſo 
Aenarey, 


The Dean and Chapter of St. Paul's, made a Leaſe for 40 Years of an 
Houſe in London, which Houſe was then in Leaſe for 10 Years to a 
Stranger, Whether this was a good Leaſe or not was the Queſtion ? And 
it was adjudged by the whole Court not a good Leaſe, but merely void by 
the Statute of 13 Eliz. Cap. 10. and not warranted by the Statute of 
14 El. Cap. 12. which made Leaſes of Houſes in Cities to be good for 
40 Years, ſo as it be not made in Reverſion of any other Leaſe; for 
though this be a Leaſe to commence immediately, br tis in Law a Leaſe 


the Statute; and the 


C. B. 


Non-Reſidence became an Offence by the Statute of 21 Hen. 8. 
Cap. 13. | 


Se. 26. By which it is enacted, That as well every Spiritual Per- 
ſon now being promoted to any Archdeaconry, Deanery, or Dignity, 
in any Monaltery, or Cathedral Church, or other Church Conventual 


all and every Spiritual Perſon and Perſons which hereafter ſhall be pro- 
moted to any of the ſaid Dignities or Benefices, with any Parſonage 
or Vicarage, from the Feaſt of St. Michael the Archangel next coming, 
ſhall be Perſonally Reſident, and abiding in, at and upon his ſaid Dig- 
nity, Prebend, or Benefice, or at any one of them, at the leaſt , _ 

in Caſe that any ſuch Spiritual Perſon, at any Time after the ſai 
Feaſt, keep not Reſidence at one of his ſail Dignities, Prebends or 
Benefices, as is aforeſaid, but abſent himſelf wilfully by the Space of 
one Month together, .or by the Space of two Months, to be accounted 
at ſeveral Times in any one Year, and make his Reſidence in any other 
Places by ſuch Time ; that then he ſhall forfeit for every ſuch Default 
101. Sterling, the one Half thereof to the King our Sovereign Lord, and 
* the other Half to the Party that will ſue for the ſame, 22 
Upon this Act, it became a Queſtion, in the Caſe of Butler. and 
Gooaall, Whether it was neceſſary this Reſidence ſhould be in the Par- 
ſonage-Houſe, or whether he might not reſide in another Houſe within 
the Pariſh ; and as the Caſe is reported in 6 Co. 21. b. it was ſaid to be re- 
ſolved, that it ought to be in the Parſonage-Houſe, and not in any other 
Houſe within the Pariſh; for the Statute intends not only ſerving the 
Cure with Hoſpitality, but alſo for the Maintenance of the Houſe and 
Habitation of the Parſon, as well for himſelf, as for his Succeſſors; but 
it was agreed, that a legal Impriſonment without Covin, is a good Excuſe 
for Non-Reſidence, . ſo, if there be not a Parſonage-Houſe ; for Impotentia 
Excuſat Legen: And thoſe Caſes are excepted out of the Act by Conſtruc- 
2 tion 


cc 


or Collegiate, or being beneficed with any Parſonage or Vicarage, as 
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tion of Law, and there is a Note, that it was held in the Exchequer, Irin. 
29 El. that Sickneſs without Fraud is a good Excule, i. c. if the Patient 
removes, by the Advice of Phyſicians. for a better Air, and for the 
Recovery of Health. This Caſe is likewiſe reported in Mo. 540. and 
there it is ſaid, that the Judges were divided in Opinion, and that the 
Matter fic Pendet. The Caſe is likewiſe reported in Caulaſb. 169. Caſe 
100. and there it is ſaid to be adjourned ; for that the Court were divided 
in Opinion. The ſame Caſe is likewiſe reported in Cro. Eliz. 590. and 
there it is likewiſe ſaid to be adjourned: And in that Book, the Argu- 
ments of the Judges are ſet forth at Length. Gaway and Fopham held, 
that it was a Non-Reſidence within the Statute, upon the Reaſons above- 


mentioned; and Gawdy ſaid, That the Statute which ſaith he ſhall be 


Reſident upon the Benefice, ſhall be intended where there can be a Reſi- 
derfey ; for he cannot be intended to be Reſident upon the Tythes, nor 
upon the Glebe Land where there is no Houſe, but his Habitation is 
within the Parſonage-Houſe: But Clench and Fenner, who were of a con- 
trary Opinion, held, that if he be Reſident within his Benefice, (which 
extends to the whole Pariſh) it is ſufficient z and that the Intent of the Sta- 
tute for his Reſidence is, that he ſhould, Faſcere Gregem, Cibo, Exe mplo, 

Verbo, all which he may do when he is Reſident in any Part of the 


Pariſh; and the Statute, they ſaid, is in the Disjunctive in, at or upon his 


Beneficez Et in disjunfivis ſufficit unum eſſe verum; and 'tis clear, ſaid 
they, that all the Pariſh is his Benefice, ſo, he be Reſident in his Benefice. 
But note the Statute is in the Copulative, in, at, and upon his Benefice ; they 
further argued, that the Statute could not intend a Reſidency upon the 
Parſonage-Houſe ; for there be divers Parſonages, which have not any 
Parſonage-Houſe ; but it might have been aliened by the former Parſon, 
with the Conſent of his Patron and Ordinary, or lett out, ſo that his Suc- 
ceſſor can't have itz and therefore his Reſidency may be in another Houſe 
within the Pariſh : And Fenner ſaid, that the Lord Anderſon was clearly 
of his Opinion, That it is a ſufficient Reſidence, if he inhabits within 
800 Part of the Pariſh. Vide 2 Brownl. 55. Hau. 22. Caſe 94. 32. 

aſe 75. 

Note: There is a Proviſo in the Body of the Act, Set. 28. © That the 
* A, as to Non-Reſidence, ſhall not in any wiſe extend, nor be prejudi- 
* cial to any ſuch Spiritual Perſon, as ſhall chance to be in the King's 
* Service beyond Sea; nor to any Perſon or Perſons going to any Pilgri- 
% mage, or Holy Place beyond Sea, during the Time they ſhall be fo in 
the King's Service, or in the Pilgrimage, nor to any Scholar or Scho- 
lars at the Univerfity, nor to any of the King's Chapters, &:, nor to 
* other Perſons mentioned in the Proviſo.“ Duere, Whether the Party 
ought to plead the Special Matter, or may give it in Evidence; for when an 
AZ is general, and ſome Matters are qualify d by a Proviſo, theſe ought to be 
pleaded, and that which is contained in the Noviſo, is not to be given in Evi» 


' Hence. Sav. 32, Caſe 75. 
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(B) Of Grants of Advowſons, next Avoid- 


ances, &c. by the King, by his Letters 


Patents, &c. 


'XTT HEN the King's Charter, in general Terms, refers to a Certainty, 
had been expreſs'd in the ſame Charter, although that ſuch Certainty to 


which the Reference is, be not in the Record, but conſiſts in an Aver- 
ment, by Matter in Pais, or in Fat; in this Caſe, firft it was conſi- 


dered, What the Law was, before the Statute de Preregativa ' Reg)s ; 
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Df Grants, &c. by Letters Patents. 


and it was agreed, that before that Statute, (a) if the King had granted a 0 9 Co 


Manor, to which an Advowſon was appendant, withcut making Men- 
tion of the Advowſon, or without ſaving cum pertinentiis, the Advowſon 


would paſs; and ſo is the Book adjudged in 43 Ed. 2. 22. that where the 11. 12. 
Earl-Marſhal was ſcifed of the Manor of A. to which an Advowſon was 4. 6; -- 


appendant, and gave that Manor to Hen. 3. and his Heirs, for which Gift, 
the King granted to him and his Heirs, 50 Marks "of Annum, till he en- 
feoffed him of ſo much Land, as fully and entirely as he had the Manor 
of A. of his Gift; and afterwards, King Hen. gave the ſaid Manor of A. 
to which the Advowſon was appendant, without ſaying cum pertinentr1s, 
to the ſaid Earl-Marſhal, and his Heirs, for the ſaid 30 Marks, and for 
that the Manor was worth more by 100 5s. rendering 100 s. per Ann. and 
although the King's Charter did not mention cum pertinentits, nor any 
Thing of his Fees, nor of Advowſons, yet it was adjudged, that the Ad- 
vowſon paſſed ; and this appears by the Acc itſelf, that before that Time, 
the Law was ſo; that Act, Cap. 15. is thus. Quando Dominus Rex dat 
vel concedit alicui Manerium vel Terram cum Pertinentiis, niſi faciat in Charta 
ſua vel * to expreſſam mentionem de feodis militum advocationibus Eccle- 
frarum * cum acciderint ad predifta Manerium vel Terram pertinentiis 
tunc : © His Diebus Rex Reſervat ſibi eadem feoda & advorationes cum 
% dotibus licet inter alias Ferſonas non fuerint Obſervata ; which proves, 
that from the Words his diebus, commenced that Prerogative. 44 EA. 3. 
20. 30 Ed. 3. 2. 19 Ed. 2. Title Breu. 844. 8 Hen. 7. 4. 18 Ed. 3. 
15. the ſame Point. And 'tis to be obſerved, that this Act does not re- 
ſtrain, but in the Caſes of Advowſons, Anights Service, and Endowment 
of Mies; for a Leet ſhall paſs without an expreſs Mention of it, where 
there are Words Equivalent, as it is held in 18 Hen. 6. 12. So ſhall a 
Foreſt paſs, as appendant to an Honour, 26 Aſiſe, pl. 60. So of a 
Corody, appendant to the Patronage of a Priory, 26 Af. pl. 63. Alfo 
the Words of the Act are Quando Dominus Rex dat vel concedit, and, there- 
fore, in the Caſe of Reſtitution of Advowſons, and Knights Service, the 
ſhall paſs without an expreſs Mention of them, where there are Words 
Equivalent, as in Livery to Heirs, or in the Reſtitution of the Tempo- 
es to the Succeſſor of a Biſhop, and ſuch like. 41 Ed. 3. 5. 27 A4, 
fiſe 48. Plow. Com. 251, 252. 20 Elia. Dy. 306. And Thorpe, Chief 
Juſtice, there ſaid in the fame Caſe, that if a Manor, to which an Ad- 
vowſon was appendant, was in the King's Hands by Eſcheat, or by Pur- 
chaſe, if the King at that Day, (which was after the A& de Prerogativa 
Regis) gave the Manor to a Man, as entirely as one held it before that it 
came into his Hands by Way of Eſcheat, or as one held it before, who 
enfeoffed us, that the Advowſon ſhall paſs, without ſaying in the Charter 
cum Feodis & Advocationibus, and the Reaſon is, becauſe the Law ſuppo- 
ſes in that Caſe, that the King is apprized of his Right, 5 wc curia con- 
ceſſit, by which it is to be obſerved, that although the Reference in the 
King's Charter, be to a Matter of Fadi, or in puis, that, if the Truth be, 
that the Advow ſon be appendant, it ſhall paſs; for in Judgment of Law, 
that is Equivalent to an expreſs Mention of the Advowſon, (which the 
Statute ſpeaks of) though the King grants the Manor, without ſaying 
cum pertinentiis when it is granted as entirely as another held it be- 
fore, and the Advowſon ſhall paſs. Vide 10 Co. 64. 65. Whiſtler's 
Caſe, where the Point was, that King James granted to Sir George 
Howard, totum illud Manerium frve Dominium de W. in Com, Oxon, 
cum ſuis juribus Membris & Fertinentiis unwverſis, &c. cuidam, V. F. per 
Literas Patentes dice nup. Eli. &c. mentionat. fore dimiſſ. and by ano- 
ther Clauſe, the King granted to the ſaid C. H. omnia & fingula Meſuagia, 
& Tenementa pedicto Manerio, Cc. Hpectant. &c. and by another Clauſe he 
granted to the ſaid C. H. the ſaid Manor and Premiſſes, adeo plene & ly- 
tegre & in tam amplis modo & forma prout ea omnia & ſingula premiſſa aut 
aliqua inde parcella ad manus noſtrus devenerum ac in manibus noſtris jam 
exiſtunt ; theſe Words, though in the laſt Clauſe, were adjudged to be 
Equivalent to an expreſs Mention of the Advowſon in the Letters 


Patents. 
R Ob ſerve 


52 Pk Gꝛants, Sec by Letters Patents. 
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Obſerve this Rule in the Conſtruction of Letters Patents, that if two 
Conſtructions may be made of the King's Grant, and by Force of one 
Conſtruction, it may, according to the Rules of Law, be adjudged good; 
and by another Conſtruction, it may, by the Rules of Law, be taken to 
be void : In that Cale, for the Honour of the King, and Benefit of the 
subject, ſuch Conſtruction ſhall be made, that the King's Grant may take 
Effect; for it ſhall nct be conſtrued, that the King intended to make a 
void Grant. Molin's Cale in 8 Co. cited in 10 Co. 67. b. in the 
Caſe of the Churchwardens of St Saviour's, Southwark. 

Jo illuſtrate the Nature of the King's Grants, it will not be improper 
to take Notice of Arthur Legate's Caſe, in 10 Co. 109. Phil. and Mary, 
in the 4th and 5th of their Reign, by their Letters Patents, in Conſide- 
rat ion of Service done by Sir George Howard, Ex certa ſcientia, mero motu, 
t&5 gratia ſpecialt, granted to him, omnes las duas petias terre naſtras vocat 
Nettlehamſtead and Wakemans unper in tenura ſive occupatione Jo. Coleman, 
ac nuper Monaſterio de Wimondham ſpefan. & pertinen. Due quidem omnia 
& ſingula premiſſa cum pertinentits a nobis ac a patre & fratre noſtris præ- 
fate 1 concelata & detenta fuerunt ac redditus & revertiones inde 

nec alicujus unde parcellæ ante hac reſponſa fuerunt. It ſeems, that the ſix 

Acres of Wood, then in Queſtion, were Part of the Lands called Nettle- 

hemſtead and Wakeman's; and that the Manor of Wimondham, of which 

thoſe Tenements were Parcel, was not concealed or detained, but was in 

Charge; and upon the Accounts of the Exchequer, except thoſe Lands 

of N. and VV. the three Queſtions that aroſe in this Caſe, were, I. Whe- 

ther thoſe two Parcels of the Manor ſhall be ſaid to be concealed and de- 

tained, when the Manor itſelf, of which they were Part, was in Charge. 

2. Inaſmuch as thoſe two Parcels, particularly deſcribed, lately to have 

been in the Tenure of J. Coleman, and lately belonging to the Monaſtery 

of Wimondham, which was true, ſhall paſs, notwithſtanding in Law they 

ſhall be ſaid not to be concealed or detained: And 3. If the Grant, by 

the Letters Patents, having the Words ex certa ſcientia, mero motu, & gra- 

tia ſpeciali, will make the Grant good, notwithſtanding the Falſity of 

the Clauſe, que quidem, &. : 

As to the firſt Point, it was reſolved, that when the King and Queen 

were anſwer'd of the antient Rent of the Manor, though the Farmers, 

or Officers and Miniſters of the King, permitted any one to intrude into 

any Part of the Manor, yet that ſhall not be ſaid, in Law, to be con- 

ccaled or detained; for the Manor 1s in Charge, and by Conſequence of 

Law, every Part of it; and turprs eft pars, que non convenit cum ſuo toto. 

As to the {ſecond Point, it was reſolved, that the Grant was void for theſe 

four Reaſons: 1. Becauſe the Clauſe of gue quidem, &57r. was, in Judg- 

ment of Law, the Suggeſtion of the Patentee; and if that be not true, 

( Where it the King is (a) deceived in his Grant, and therefore void; and a Multi- 
appears by tude of Authorites to that Point. 2. Thoſe Words qu quidem, Ce. con- 
the Keci= tain Words of Reſtraint, i. e. that the King intended to grant only thoſe 
2 Lands which are concealed and detained. 3. If the Officers of the King 
ze Ging A a 5 
intended not by Force of any Matter of Record, may have certain Notice of Lands 
to paſs any or Tenements comprized therein; their Negligence ſhall not turn to 


Thing be the King's Prejudice. 4. No Lands or Tenements, of which the King 
— 4 ar: js ſeiſed, though it be concealed, can't be ſaid to be detained; for he 


Right in, can't be diſſeiſed, or deforced of any Lands: So that both thoſe Mat- 
but only ters ought to be true, or otherwiſe the Grant is void. As to the Third 


3 Point, in the principal Caſe, it was reſolved, that inaſmuch as the Grant 
(once. 5 


tte Kccital Was ex certa ſcientia, mero motu, & gratia . it imported, that the 
will qualify King had Knowledge of the Thing whic he granted, and therefore 
the Grant, ſuch Charter is called Aſſertive and not Suggeſtive, as in 2 Ed. 


- a 3 . 0 . fol. 7. 
A in John de Bretain's Caſe; but that is to be intended of a Truth, which 
ale 


den: But is the proper Object of his Knowledge, and not of a Falſity, which is a 
where there Non-Entity 3 and of that, the King can't be ſaid to have Knowledge: 
are (ozds But in ſuch Caſe, the King, notwithſtanding theſe Words, is entirely 


in the Gꝛant, deceived in his Grant, and therefore they don't give 
which ſew 5 y give the Patentee an 


the King de⸗ | Advantage. 
{:3ned to paſs the Land, though they were not concealed; khere the Grant ſhall be good to paſs 
the Lands, Per Holt, Chief Juſtice ; and tach. 231 cited by him, 2 Salk, 561. 2 
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Df Pꝛelentationns.. 


Advantage. Ex mero motu, properly implies the King's Honour and 
Bounty, to reward the Patentee for his Service, out of the King's Free 
Will, without the Inſtance of the Party; and it was ſaid, that thoſe Words 
were added after the Statute of 4 Hen. 4. Cap. 4. Gratia ſua ſpeciali ſigni- 
fies, that the Grant was made from the Grace and Favour which the King 
had conceived of his Patentee. And note, it was refolved, that the Words 
gue quidem, &c., are added only to give a more clear Demonſtration of 
the Thing granted; and ſometimes they concern the King's Title, or the 
Value of the Lands; and ſometimes by Way of Reſtraint, as before, and 
when they are put for more Certainty ; as 10 Hen. 4. Fol. 2. they 
don't make the Grant void. 10 Co. 109, 110, 111, 112, 113. 4. 

The Queen having the Advowſon of the Vicarage of D. grants the Vi- 
carage to J. F. It was held, that the Advowſon did not paſs by this 
Grant, the Vicarage being another Thing, than the Advowſon, and every 
Thing muſt paſs by its proper Name. 1 C. 163. 


(C) Preſentation. 


To what Thing th be a Preſentation 
ntation. 42. 
o What 1ning there may be a Fretentatl „ 
1. DEFORE the Time of King John, the Ring and others, 
Founders of Pꝛiozies o2 Abbies, uſed to p2eſent (a) Priors (a) The Zcce. 
G2 Abbots. 11 Hen. 4. 68. b. TR” 


Kingdom, antiently conſiſted of Regular and Secular Perſons of Religion: Thoſe that were Called Regular, 
were thoſe that lived under certain Rules, and vowed three Things, true Obedience, perpetual Chaſtity, and 
ewilful Poverty; and when any Perſon profeſſed any of the Orders of Religion under theſe Rules, he was ſaid 
to have entered into Religion, or to be a Man of Religion; of this Sort, were all Abbots, Priors, c. 
Thoſe that were called Secular Clergy, were Eccleſiaſtical Perſons, who did not live under thoſe Rules; of 
this Sort, were Biſhops, Deans and Chapters, Archdeacons, Prebendaries, Vicars, and ſuch like; and none 
of thoſe were antiently deemed Men of Religion. In this Kingdom, there were 118 Monaſteries founded by 
the Kings of England, whereof ſuch Abbots as were founded to hold of the King per Baromam, were called to 
Parliament by Wrir, and became Lords of Parliament, and had Seats and Votes there; aud of them there were 
27 Abbots, and two Priors, Co. Lit. 93. b. 94. a. g7. 4. In 2 Co. Inſt. 585. he ſays, there were 26 H- 
bets only, and rxvo Priors, that held by Baronies, and were Lords of Parliament; but now all Abbies, Prio- 
ries, Monaſteries, and other Religious Houſes, are diſſolved, and their Poſſeſſions given to the Crown by 
27 Hen, 8. not printed, but in the Abridgment, 31 Hen. 8. Cap. 13. and 32 Hen. 8. Cap. 24. 


2. But a free Cleftion was g2anted by King John to Priors. 
11 Hen. 4. 68. 


3. It was ſaid to be a good Uſage, that the Abbot ſhould name 
a Monk to the Patron of the Pꝛioꝛy, who was one of the Abbey, 


and the Patron to pꝛeſent him over to the Biſhop, and ſo to be 
inſtituted, 11 Hen. 4. 68. b. 


4. It was ſaid to be a good Uſage, that the (b) Convent of a Priory ( Te Ce. 
ſhould cleft a Prior. and ſchould nominate him to the atron, and vent conſiſted 
he ſhould pꝛeſent him over, and if they did not chule one within or Perſons, 


five Months, that the Patron might p2efent whom he pleaſed, % 
30 Ed. 3. 21. b. 5 05 | Prior, made 
the Religious Houſe, and were Perſons which the Law deemed to be dead 3 and their Power conſiſted only in 
aſſenting to what the Prior, or Abbot did, who was their Head; for he was rhe ſole Body Politick, and 
capable of Sucoeſſion; and therefore a Fee-ſimple did not pals ro an Abbot or Prior, without mentioning his 
Succeſſor; but otherwiſe of a Corporation aggregate, as a — and Chapter. Cro. Elix. 454. For a Feott- 


ment made to them, (who are ſuppoſed never to die) paſſeth a Fee- ſimple Eſtate, without applying the Word 
Succeſſors. Co. Lit. 94. 6, | | 


5. A Preſentment may be to a Deanary, 17 Ed. 3. 40. adjudged. 
6. J Dꝛeſentment may be to an Hoſpital. 21 Ed. 3. 6. b. 
7. A P2eſentment may be to a Chapel. 14 Hen. 3. Quare Im- 
pedit 183. adjudged, | Tf 
8. 


- ed. 4. 


AE Of Preſentations. 


4 8. Ik a Stranger pꝛeſents to a Donative, and his Clerk is th 
upon inſtituted and tndufted, yet it is merely void. Co. Lit. 344. 


(D) What Act or Thing ſhall make a 
Church Preſentative, which was not ſo 
before. 


. I F the Patron of a Rectory, Parochial Donative, pꝛeſents thereto, 
and his Clerk is admitted and inſtituted, it is now become 
Pꝛeſentative, and ſhall never be atterwards Oonative. Co. Lit. 


344. 

2. But if a Stranger p2eſents thereto, and his Clerk is ad- 
mitted and inſtituted, yet that ſhall not make it Pꝛeſentative, be- 
cauſe it is merely void. Co. Litt. 344. | 


N 3 — 


— 


(E) preſentation to a Church. 


343: What Perſons may preſent, and who may have the Preſentation, 


The King or others. 


1. IF a Prebendary of a Prebend, be elefed a Biſhop, and after: 

wards the King gzants the Tempozalties to him, and he is 

afterwards conſecrated ; the Biſhop ſhall have the Pꝛelentment to 

the Pꝛebend, and not the King; becauſe it was not vacant, till 
Conlecration; at which Time he was Patron, as being a iſhop. 

(a) Ne. Title 41 Ed. 3. 5. b. (a) Adjudged 46 Ed. 3. Agreed, where the Incumbent 


o ele. of an Hoſpital was created a Biſhop. 
1 79 


pl. 3. 11 Hen. 4. 37. Contra, Bro. Tit. Preſentment, pl. 14. 


2. Ik the Incumbent was made a Biſhop by the Pope, and after- 
wards the Temporalties were gzanted to him, the Ring ſhall 
pꝛeſent, although the Biſhop be Patron. 46 Ed. 3. 32. 

3. Ik the King creates an Incumbent a Biſhop, the Patron ſhall 
(% x45, P2Eſent, and not the (b) King. 41 Ed. 3. 5. admitted; and 44 Ed. 3. 
Per Hutten, 15. b. udmitted. 46 Ed. 3. 32. admitted. 7 Hen. 4. 25. b. 26. ad⸗ 
122 omitted. 11 Hen. 4. 38. 21 Ed. 3. 40. admitted. Foz the King 
ve made a Title to it as Guardian in Chivalry ot the Patron, Dy. 
Bibep of 6 Eliz. 228. pl. 48. 7 Eliz. Fol. 223. pl. 12. (0 adjudged, but the 
Freter, and Law is now otherwiſe ; and it is agreed, that the King ſhall have 

others, the Pꝛeſentment. Contra, Hill. 29 Eliz. B. R. Holland's Cafe. 
4. It 


W. Tones, 

: e 
þ+ 4 Caſe and Paint. That the King hath uot any Title to preſent by the Incumbents being created a Biſhop, 
but only where the King ie Patron of the ſame Benehce; nor 1s there, (ſays he) any Book to warranc 
it, but only the Book of 59. Marie, Bro. Preſentment al. Eſghſe, 61. But all the antient Books are to 
the contrary, and cited the above Caſes of 41 Ed. 3. 5. 11 Hen, 4. 37. 6. Ane that tliere was not any Pre- 
ſentment, as by Prerogative, where the Incumbent was created a Blinop, till of late Days. Winch, contra, 
That the King hath an abſolute Tit le, by his Prerogative, as well mm Caſes, where a common Perſon hath the 
Patronage, as where the King hath it; and that not only as immediete Patron, or ſupreme Patron, becauſs 
the Incumbency becomes vacant by his being created 4 Biſhop; but he hath at by bs Prerogative, Cro, Eliz. 
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790 Baſjit verſus Gee, So, where the Incumbent is made à Biſhop of {reland. Cro. Ele, 527. the ſame 


17 Ed. 3. 40. adjudged, 


proſtituted his Honour and Incegrity, to gratity the Avarice of his Prince, put them up ro Merchandize : 


-—— —_— Ma. A et. 


—— * % 


Ok Prelentations. 55 


— 


Point, and Doctor and Student 116. cited. —— Ney 94. contra, That if a Benefice be vacant by Death, Crea- 
tion, or Ceſſion, the ſix Months ſhall be reckoned from fuch Dearh, Creation, or Ceſſion, which proves, 
e they ) who argued againſt the Prerogative, that the Preſentment belonged not to the Queen. See Dy. 228. 
Moor 399. The fame Paint. But this Point is no eſtabliſhed and ſettled, in the Caſe of the Attorney General, 

acainſt the Biſhop of London, and Doctor Lancaſter, and Doctor Birch. # Modern 200, 3 Lev. 377. 380. 

Caſes in Parl. 164. —— But where the Incumbent of a Donative is made a Biſhop, there the King thall nor 
- preſent, becauſe ſich a Promotion doth not make an Avoidance by Ce/for ; for rhe Incumbent is the Creature 
of the Founder, and not ſubject to Ordinary, and Epiſcopal Juriſdiftion ; yet, if an Incumbent of a Donati ve 

be made a Rector by Act of Parliament, then the King hath a Prerogative to preſent, upon the Promotion o 


ſuch Rector. 4 Mod. 213. 


4. If a Church be vacant, to which the Biſhop hath a Title to 
preſent as Patron, in Reſpet of the Tempozalties, if he dies be⸗ 


tore any Pieſentment, the King ſhall have the (a) Pꝛeſentment, () and ic tb 


and not the Biſhop's Exccutoꝛs. 50 Ed. 3. 26. 9 Hen. 6. 16. b. King dies, his 


Admitted 24 Ed. 3. 26. b. per Curiam. Succeſſor ſhall 


Iwve the Tem- 
poralties, and not his Executors; yet it is but a Chattel, Bro. Prerogative le Roy, pl. 85. So of a Wart, 


ibm. Pl. 81. 


F. Uhere an Abbot, (before the Diſſolution of Abbies) 02 a Bi⸗ 


Mop was Patron, and the Church was vacant, and the Abbot 


died, whereby the Tempozalties came into the King's Pands, 
and afterwards Livery was ſued by the Succeſſoz, out of the 
King's Hands, the King Had the JIzefentment. 7 Hen. 4. 25. b. 
18 Ed. 3. 1, 20. 24 Ed. 3. 26. b. Curia. 2 | 

6. Ik, during the Vacancy of the Archbiſhopzick of York, and 
the (b) Tempozalties, being in the King's Hands, the Deanery IS (% rue Cabo 
vacant, the King {hall have the Pꝛeſentment thereto, although, % of ct 
that by Compoſition between the Archbiſhop and the Cyaperr, Temporalties 
the Chapter is to elef him; fo2 of Right, the Patronage there- N 
of belongs to the Archbiihop, and the Compoſition cannot bind % nnn 


the King, who comes in 2aramount, as Supꝛeme Patron. e r ot 


8 1 | | and Priaries 
as were of the King's Foundation, after the ſame became vacant, belonged to the King, during the Vacancy 


thereof, by his Prerogative ; for as the Spiritualties, during that Time, belonged ro the Dean and Chapter de 


Communi F ure, or to ſome other Eccleſiaſtical Perſon by Preſcription or Compotition ; ſo the Temporalties came 
to the King as Founder; and this belongs to the King, being Patronus & Protector Ecciefiz, and this is fo higli 
a Prerogative, incident to his Crown, as no Subject can claim the Temporalties of an Archbiſhop or Biſhop, 
during a Vacancy, either by Grant or Preſcription, 

But it ſeems, William Rufus, by Means of the Advice and Aſſiſtance of a Time-ſerving Churchman, whe» 

of 
which, my Lord Coke gives us this Account; that as omni re naſcitur res que ipſam rem exterminat, unleſs 
it be timely prohibited ; {as a Worm in Wood, or a Meth in Cloth) fo ofcentiumes, no Profeilion receives 4 
greater Blow, than by one of their own Coat: For Ranulbb, an Eccleſiaſtical Perſon, and Chaplain to Vi. 
liam Rufus, a Mar. Subacto Tngenio, and profunda Nequitia, was the King's Factor, in putting up Church Livings 
to Sale, ro ſuch a Degree, that whenever any Archblihoprack, Biſhoprick, or Monaſtery was vacant, he Fit 
per ſwaded rhe King to keep them in his Hands a long Time, and converted the Profits thereof, ſometimes by 
letting, and at other Times by ſelling them; whereby the Temporalties were exceedingly waſted and deſtroyed. 
Secondly, after a long Time, no Man was preferr'd to them, per trazittonem Annuli & Bacculi, (by Way or 


Livery and Seiſin, freely as before) but by Bargain and Sale from the King, to him that would give molt ; 


whereby it not only cauſed the Church to be ſtuffed with indifferent Perſons ; but Men of Genius and Spirit, 


: deſpiſing Preferment by ſuch Means, and deſpalring of it in an honourable Manner, turned their Study to other 


Profeflions. This Ranulph, for his ſerving the King's Turn, was advanced firſt to be Chancellor, and after to 
the Biſhoprick of Durham, who, after his Advancement to ſuch high Dignities, proſtituted them to his Sacrile- 
gious, and Simoniacal Defigns. King Henry the Firſt, ſeeing this Miſchief, and foreſeeing the great Inconve- 
nience that would follow thereupon, was contented for his own Time, to bind his own Hands, to the En, 
that the Church, then naked and bare, might receive fome Comfort, and have Means to provide themſclyes 
with Things neceſſary for their Profeiſion and Calling, He thereupon, at his Coronation, made a Charter, to 
this Effet; Becauſe the Kingdom hath been oppreſſed with unjuſt Exa#ions, out of the Reſpect I bear to God 
Almighty, and the Love ] have for you all, Firſt, I cauſe the Holy Church to be free, ſo that 1 will neither 
fell, or lett it ta Farm; neither will I, upon the Death of any Archbiſhop, Biſhop or Abbot, tale any Thing 
from the Demeſnes of the Church, or the-Pyfſeſſor thereef, "till the Succeſſor enter therein; and 1 as therefore 
aboliſh all ill Cuſtoms, with aubich this Kingdom of England is oppreſſed. He likewiſe committed the ſaid 
Ranulþh, then Biſhop of Durham, to Priſon, for his intolerable Crimes, and Injuries to the Church ; wher- 
he lived without Love, and dy'd without Pity, ſaving of rhoſe who thouglit it a Pity that he lived fo long; 
and this occaſioned the Clauſe following in the Statute of g Hen. 3. commonly called Magna Charta, Cap. 5. 
Alſo ſo long as the Guardian ſhall have the Cuſtody of ſuch Lands, he ſhall uphold the Houſes, Parks, Warren 
Ponds, Mills, and other Things pertaining to the ſame Lands, with the Profit 4 thoſe Lands; and he ſhall ? Ui 
liver to the Heir, when he ſhall come to his full Age, all his Lands, ſtored with Ploughs, and all other Things, 
at leaſt, as he received it; all thoſe Things ſhall be obſerved in the Cufladies of Archbiſhopricks, Bilhopriche, Ab- 
S5 . 
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"Roda — —ͤe 
1 


, Of Preſentations, 


Sie, Priories, Churches, and Dignities vacant, which belongs ta us, except, that ſuch Cuſtody ſhall not be 

old. | | 
4 By the Conſtitution of Pope Boniface, in 45 Hen. 3. Anno 1261. Edit. Oxon, p. 259, It is recited, That 
during the Vacancies of  Biſhapricks, the King's Bayliffs commit Maſte, and other great Abuſes, and thereby 
directed, that ſuch Barliffs offending, aſter Admonition, ſhall be proceeded againſi by Excommunication, and In- 
terdifts; and the King ſhall be obliged to Satisfation, by proper Methods; as alſs inferior Lords, and their 
Servants, which Conſtitution of the Pope, relating to the King, is inſerted in the Codex, and in the Margin 
of the Conſtitution, thoſe are called proper Methods, wiz. Et mfi Dominus Rex ſuper hoc monitus com- 
petenter reſtituerit ſeu reflitui fecerit fic 'ablata & damna reſarcierit wel reſarciri fecerit per "-p illata; 
-procedatur contra eum, ficut in aliis caſibus regem tangentibus eft flatutum & eadem quæ de Rege & qjus mini- 
fris fuperius Ordinantur in aliis duminis inferioribus & eorum miniſtris fi forſan ad eos cuſtodia hujuſmodi per- 
tineat volumus obſervari ; which is only put here, to ſhew rhe intolerable Arrogance of the Clergy in thoſe 
Days. The Statute of 14 Eu. 3. Statute 3. Cap. 4. reciting, that great Waſte had been done by K 
cheators, in the Time of the Vacancies, Wc. Granted, that Eſcheators, in the Time of the Vacancies, ſhould 
make no Waſte, nor do Harm nor Oppreſſion ; and that if the Dean and Chapter offered the Value of the 
Awnitlance, that they ſhould have it before any other. Or otherwiſe, the Eſcheators, «who ſhould commit no 
Wafpe : Cap. 5. that the Vacancies of Archbiſhopricks, or Biſhopricks, ſhould be lett without Fine. — And 
no Eſcheator ſhould meddle auith them. Saving to the King his Rights of Knights Fees, Ad voguſons, E, 
cheats, Cc. By the 21 Hen. 8. Cap. 13. called the Sratute of Pluralities, there is a Provifo, that Spiritual 
Perfons may farm the Temporalties of Vacancies, notwithſtanding the Statute againſt Farming. 


— 


7. If the younger Daughter, o2 Coparcener, be in Ward of the 
(a) For where Ring, and the Church is vacant, the (a) Ring ſhall have tbe Pꝛe⸗ 
«n Advowſon ſentment Sole, and not the other (b) Coparceners. 47 Ed. 3. 


deſcended to _ 

four Coparce- 14. b. admitted. : 

ners, appeudant to Lands held of the King, and one was under Age, inaſmuch as the Adyoryfon was not parted, 
the entire Adyowſon remain'd in the King's Hands, till the Infant was of full Age; and then all other 
Coparceners muſt have ſued out Livery. Bro, Prerogative le Roy, pl. 44 38 Hen. 6. 9. (b) Bro. 
'Quare Impedit, pl. 73. 21 Ed. 3. 30, 31. 


., - 4+ 


(F) In what Caſes the King ſhall preſent. 


{c) This Word T. Ti A. be found in Ward of the King by (c) Office, for Lands 
Office, is a held in Capite, and that he is ſetſed of an Advowſon in Fee, 02 
Lem, dea that he is of tul{ Age, the Bing being entitled to (d) Livery, A. 
uten, tenders his Livery, and afterwards the Church becomes vacant 
taken by che befo2e the Livery is had; but afterwards, Livery is ſued out, 
King's Ee without any Default made after the Tender, pet the King ſhall 


actor, (wbo n2efent; fo though the Livery be diſcharged, if he dies befoze 


was an Officer 


; 2 
for char Pur- the Livery is ſued, as is (e) Hale's Caſe, 8 Co. yet the Poſſeſſion of 
xoſe) by che his Land is not out of the Ring, till the Livery be ſued out; 
eek BY that was the Courſe of the Court of Wards. 
Men, b 
which the Revenues of the Crown were inquired into, and a Title found either for the King or the Subject; 
if for the King, the Office made his Title; if for the Subject, it was only Evidence of ſuch Title; and theſe 
Offices the Eſcheatur might find, if the Matter to be found, was not a Matter of Record, ex officio, as well as 
by Virtue'of a Writ, or Commiſſion, for that Purpoſe : But a Matter of Record, as the Outkavry of a Felon, or 
other Matter of Record, could not be found by an Office, ex Qficio, without a Warrant Paramount ; and a 
Direction by Matter of Record. 2 Hen. 4.5. 4 Bd. 1. 24 21 14 5. 2. By the 14 Ed. 3. Cap. 8. 
the Eſcheator, to find Offices for the King, was to be choſen by the Chancellor, and as Sheriffs, to ſtay in 
their Office but a Leu. By the 34 Ed. 3. Cap. 13. the Inqueſts of Office were to be taken by good Men, 
who had ſufficient Inheritances, and ot good Fame, in the ſame County; and thoſe Inguefts were to be indented 
between the Eſcheators and the Furors ; otherwiſe, the Inqueſt ro be void; and they were alſo to be taken 
openly. By the 1 Hen. 8. Cap. 8. made perpetual, by 3 Hen. 8. Cap. 2, Their Patent to hold for 
more than a Year, or to hold within three Years after that Year, was to be void. When a Title is found 
for the King, it may be returned into the Court of Chancery, or Exchequer ; and that although it had been 
taken by Virtue of his Office only, for the E ſcheator is ſuppoſed to be attending both Courts. x Co. 42. 
4 Co. 57. 9 Co. 17. The King, upon an Office found, is immediately in Poſſeſſion, i. e. without Ent 
or Seiſure, where his Entry is legal, and the Pottefſion vacant at that Time, as where ir is found by an Office, 
that the King's Tenaut dy'd ſeiſed without Heir, or his Heir within Age, or that the King made a Leaſe for 
Life, or Gift in Tail, and the Leſſee is dead, or the Donee dy'd without Iſſue. But if the Office found, 
that the King's Tenant was diſſeiſed, and dy'd without Heir, the King ihall not be in Poſſeſſion, t ll the Po- 
ſcion and Seiſin of the Tenant be removed; or if the Office found, that the King's Tenant had ceſs'd, i. e. 
had not paid his Rent and Services, or that his Tenant for Life had committed Waſte, that does not veſt an 
Poſſeſſion in the King, becauſe his Entry is not lawful, but he is put to a Writ of /crre factas; fo of an Office 
which entitles the King to a Thing that lies not in manual Occupation, i. e. of Which no Profit is to be Taken 
immediately, *rill it happens as a Rent Common, Oc. there the King is not in Poſſeſſion by Office, *cill the 
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Df Pzeſentations. 67 


Day of the Return of the ſeire facias, 14 Hen, 7. 23, 25. 4 Co, 98. Stamp, Prerogative 5 4. The 
King hall be anſwered for all the meſne Profits, from the Time of his Title, (io wit) upon an Alienation un 
Morthn ain, found by Office, from the Time that the Alienat ion appears of Record ; upon Letters Patents, being 
viicared for Inſufficiency, from the Time of the Grant, 41 Ed. 2.11, it Hen, 4. 5. —— This Offce for 
the King, 1s in the Nature of a Declaration, to which a Man may plead, f. e. he may traverſe and dem, on 
confeſs and avoid the Matter, by ſhewing his own Right; as where an Offce entitles the King by a Matter of 
Fact, i. c. by no other Record, but that of the Office only; as if it be found by Office, that J. S. the King's 
Tenant, dy ſeiſed, the Party grieved, may traverſe it, by ſaying that J. S. did not die ſeiſed, or he may 
confe/; and avoid, by ſaying, that he himſelf was the King's Tenant, and diſſeiſed by J. S. and fo J. S. dy'd 
ſ-iſed, being, in by a Dic iſin, or that he enfeofted J. S. upon Condition, and that is called a Morffrans de 
Droit; but if the Office entitles the King by a Matter of Record, as that J. S. was attainted of Treaſon, and 
feiled of certain Landi, there a Petition only lies to the King, becauſe that it is a double Matter of Record, 
and you can't traverſe, or have a Monftrans de Droit : But this is to be intended, fo long as the Record of the 
Atczinder remains in its full Force; for the Party may traverſe the Attainder, and ſay, that there 7s no ſuch 
Attainder ; and if it be found for him, he ſhall have bis Land, without being put to his Petition, otherwiſe 
not; and the Reaſon is, becauſe , inaſmuch as the Office entitles the King by a Matter of Record, that Title 
can't be avoided, but by a Matter of as high a Nature, and not by a Plea or Allegation of the Part y. 
2 Hen. 7. 3. 4 Hen. 7. 7. 2 And although the Office finds the King's Title by a Matter of Record, 
when he hath as high a Matter of Record to avoid the Office, as the Orfice itſelf; as upon an Office found, that 

S. was attainted of Treaſon by Parliament, and his Lands forfeited, and that he was ſeiſed of Black Acre, 
for which Reaſon the King ſeifed it; here, if another Act of Parliament reſtored to the Heir, all his Lands, 
of which his Anceſtor was ſeiſed, and had annulled the Attainder of the Anceſtor, the Heir ſhall have his 
Remedy by Way of Plea, without a Petition. —— Or if the Office had entisled the King to Perſonal Chattele, 
as that J. S. was attainted of Felony, or Treaſon, or was outlaw'd in Debt or Treſpaſs, and was at that Time 
poſſeſſed of ſuch Chattels, whereas, in Fact, they were the Property of a Stranger; the Stranger ſhall have a 
Traverſe, and by that Means, 1. e. by the Traverſe, or by pleading of ſome Matter ſufficient thereto, he ſhall 
recover his Goods, unleſs the Eſcheator had before accounted for them in the Exchequer. 4 Ed. 4. 24. 
4 Hen. 7.7. 6. 34 Hen. 6. 5. By the Statute of 34 Ed. 3. Cap. 14. Stat. 1. Where Lands were 
c ſeiſed into the King's Hands, by an Office, found by the Eſcheator, by the King's Command, which found 
cc an Alicnation without a Licence, or that the Heir was in Ward, and certify'd it into the Court of Chan- 
cc cery, the Party grieved ſhall have a Traverſe, and it ſhall be ſent into the King's Bench to be tried. By 
cc che 36 Ed. 3. Cap. 13. upon an Office, found before the Eſcheator, 'a Man ſhall have a. Traverſe, or 4 
« Monſftrans de Droit, in the Court of Chancery, and then it ſhall he ſent into the Common Pleas, there to 
cc receive a final Deciſion, without waiting for any further Direction.“ By the Statute of 23 Hen. 6. 
Cap. 17. upon a Traverſe of an Office, and a ſcire facias, againſt any Patentee, no Protection is allowal/lc, 
See the Statute of 2 Ed. 6, Cap. 8. of the finding Offices, relating to a Temire in Capite; which 
Temie being now aboliſhed, we forbear mentioning the Particulars z end thus much ſhall ſuffice, concerning 
Offices found for the King. (d) The Signification of the Word Livery, in this Place, 1s thus; they who 
antiently held Lands of the Tenure of Knights Service in Capite, which, came under that Tenure, when the 
Lids, originally in the Crown, were granted by the King to hold under that Tenure, to which Tenure, 
(inter alia ) that of Wardfhip was incident; ſo that when the Tenant dy'd, his Heir, being under the Age of 
21 Years, till which Time the Law ſuppoſed him not to be capable to perform Acts of Chivalry, and ſufficient- 
ly inſtructed to defend the King and Kingdom, in ſuch Manner, as at full Age, he would be able to do; the 
Law, therefore gave to the King, the Cuſtody of ſuch Heir, and of his Lands, that the King might take 
Care that his Ward might to be inſtructed in Acts of Chivalry, in Order to be able to defend the King and 
Kingdom; for which Reaſon, that Tenure was created; and this Wardfbip was an antient Prerogative of the 
Crown, for the Defence of the Kingdom; and this Heir, thus in Wardſhip, when he arrived at his full Age, 
before he could obtain his Lands, and a Deliverance thereof, aud of his Perſon out of rhe Cuſtody of the 
King, was obliged ro fue out his Deliverance, (or in the vulgar Phraſe of the Law) t fue out his Livery, by 
giving his Majeſty an Half Year's Profit of his Lands, and that was called tendering his Livery; for, till he 
did fo, rhe King had the intermediate Profits of the Land, from the Time of his Arrival to his full Age; and 
ſo if a Tender was made, yet, if he did not duly purſue it, the King had the Profits in the mean Time. 
Which Livery is ſaid to be in the Nature of a Reſtitution; for thereby, rhe King did reſtore the Lands which 
he had ſeiſed, to the Heir, at his Attainment to his full Age, and it being what the King of Right ought to 
do, it was to be taken favourably in Behalf of the Tenant ; and therefore, when the Livery was made of a 
Manor, to which an Adyowſon was appendant, by the Words manerium cum fpertinentiis, the Heir had thereby 
the Advowſon, though it would not have paſſed ſo in Grants and Letters Patents. Co. Lit. 97, By 
22 Hen. 8. Cap. 46. and 35 Hen, 8. Cap. 21. there was a Court of Wards and Liveries, to be holden before 
the Maſter of the Wards, and the Council of the Court appointed by thoſe Acts; it is needleſs to mention in 
what Manner this Livery was ſued out, and other Incidents thereto belonging, becauſe by the Statute of 
12 Car, 2. Cap. 23. all Tenures by Knights Service in Capite, and che Fruits and Conſequences thereof, are 
taken away z and by the Statute of 22 Car. 2. Cap. 24. the Court of Wards and Liveries was likewiſe diſſolved. 
Co, Lit. 77. @. b. — (e) Quere if this Caſe be rightly taken; for the Caſe in Coke is ſaid to be thus: That Sir 
Jane, Hales dy'd ſeiſed of Lands in Capite, and Cheyney Hales \vas his Son and Heir, under Age, and in 
Ward; at his full Age he tendered his Livery and was admitted to it; and within the uſual Time given to ſuc 
out the Livery, bargain'd and ſold thoſe Lands, and dy'd within the Time for ſuing out Livery ; and the Reſo- 
Turion ot the Court appears to be, that the King ſhall have the meſne Profits for Default of a tender of Livery ; 
but when a Tender is made, and within the Time, by the Act of God, becomes 1mpoſtible to be purſued by 
the Death of the Heir, and no Laches in him, the King thall there be barred to have the meſne Profits; and, 
therefore, in this Caſe, the King's Intereſt was, by Act of Law, determined by the Death of the Heir, and 
that the Bargainee might enter and occupy the Lands, without any Monſirans de Droit, or amoveas manum ; 
and the Reaſon they went upon, was, that the King is to have the primer Seiſin, and the meſne Profits, till the 
Heir, upon his Livery, hath done Homage to the King; ſo that the King's Intereſt is limited, wiz. Donec, 
the Heir hath done Homage; then when the Heir at his full Age, tenders his Livery, which includes Homage, 
this is all that the Heir can do; and, therefore, if afterwards there appears no Laches in him, in the Proſecu- 
tion of his Livery, he ſhould have all the Advantage from that Tender, as if he had done Homage, 


8 Co. 172. 4. (. 9 Co. 13 2. a, | 
2. Although 
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2. Altho' it be admitted, that when the Jncumbent of a common 
Perſon is created a Biſhop, that the 1 ſhall have the Pꝛeſent⸗ 

34. ment to the Church to2 that Turn, by his Pꝛerogative, yet, it 
ſeems, if the Bing gꝛants to the Incumbent, (befo2e he is created 

a Biſhop) a Oiſpenſation retinere, the Church, with his Biſhopꝛick, 

(Pur if a AND afterwards he is created a Biſhop, and (a) dies Incumbent, 
Leben, © it ſeems, the King ſhall not pꝛeſent by his Pꝛerogative, becauſe 
»ctivere, quam thè Church is not vacant, by His making him a 0 ther in which 
dis, le con. Cale, the Pꝛerogative gives the — 4 to the King, but 
tines « Ei. hy the Death of the Incumbent, whereupon no Pꝛerogative takes 
bop there, folate. Co. Entr. 474. Heles Caſe; it Was there pleaded, that the 
wards he is CHUrch, in ſuch Caſe, became vacant by Death, and it was ad- 
tranſlated, the et that it belonged to the Patton to pꝛeſent, upon his 

11g ha ea 4 


reſcnr ; for ; 
he Diſpenfation is determined upon his Removal, and then it 1s, as if he neyer was Incumbent there, after 
His being firſt a Biſhop; and a Diſpenſation doch not give any Property to the Living, nor take away any. 
Vaughan 27. So if the King recoyers in a Quare Impedit, and afterwards confirms the Eſtate of the In- 
cumbeurt, yet, after the Death of the Incumbent, rhe King ſhall preſent ; for the Incumbent Hath not the 


Eltate in Poſſeſſion by the King, but by the Freſentation of che Patron; aud by the Confirmation, the Right 


'of the King is neither executed, or extinft, Vaughan 26, 


3. Ik the King ſeiſed of a Advowſon, (without Cauſe, ignorans 

tituli ſui) and after, the Church becomes vacant, and he who hath 

() The words Right comes, and hath an (b) Ouſtre le main cum exitibus, yet he 
Ouftre N ſhall loſe the Pꝛeſentment hac vice, fo2 nothing paſſed per verbum 
coun Watte exitibus, but the Rents and P2ofits of the Thing, and not the 
che Heir enti- JP2eſentment ; fo2 it is not a Profit to the Patron, but conſiſts 
died to Lands DF Pꝛe⸗eminence, and the Profits are the Parſon's, which if the 
which were Patron take, it Is Simony. 24 Ed. 3. 29. and (c) Brook, Title 


held in Chi- 
walry, but Iſſues, 21, 26. 


not in Capite; to make Uſe of at his Arrival to his full Age, in Order to come at his Lands which the King 
held, by Reaſon of Wardſhip, for none can enter upon the King, and therefore this was his Remedy; but 
that Tenure being now aboliſhed, is needleſs to ſay any more on that Subject. 32 Hen, 8. (c) Bro, Li very 
and Ouſtre le main 62. Bro. Tit, Preſentment al Eſgliſe, pl. 28. 


4. Tf a Prebend becomes vacant, the Tempozalties being in 
the Hands of the King, the King ſhall have the P2eſentment. 
18 Ed. 3. 31. b. 21 Ed. 3. 5. Adjudged 29, 30. 24 Ed. 3. 25. b. Curia, 
x Ed. 3. 22. b. 5 Ed. 2. Quare Impedit 165. Adjudged in Caſe ot 
a Uicarage, 19 Ed. 2. Quare Impedit 178. Adjudged of a Gica⸗ 
rage, though it was ſaid to be Spiritual. 
W) Reue by 5. It a Church of the Patronage of the Biſhop (d) becomes vacant, 
«be Death of after the Death of the Biſhop, and befoze Seifure of the Tempo- 
re OP, 1 Calties, vet the Ring ſhall have the Pꝛeſentment. 12 Ed. 3. Quare 
ties are 2 Impedit 56. per Shard. 
in the King, and all that is incident thereto ; and the Form of the Seiſure of them is no Ways neceſſary to 
make the Right of Preſentat ion more ſure or full in the King, not only in Reſpe of its being a Charrel only, 
as Pro. Tit. Office, pl. 14. 21 Hen. J. J. but allo in ReſpeR, they are always of Record in the Exchequer; and 
therefore, there is ſulſicient Certainty. Im. pl. 17. 


6. Do if the King's Tenant Dies, and after, and bekoꝛe Seiſure 

of his Heir in Ward, the Church becomes vacant, the King ſhall 
have the Pꝛeſentment. 12 Ed 3. Quare Impedit 56. 
. If the kings Tenant hath a Title to pzeſent to an Advowſon, 
which is vacant to2 fix Months, and afterwards the King's Tenant 
dies befo2e the DP Preſents by Lapſe, his Heir being within 
Age, and in Card of the Ring, now the Biſhop ſhall not pꝛeſent 
by Lapſe, but the King ſhalt p2eſent, Fitz. Na. Bre. 35. a. and 
there vouched, 18 Ed. 3. | 

8. Ik there be three Coparceners of an Advowſon, whereof one is 
vifthin Age, and in Ward of the Ring, and the other two ot fufl 
Age ſue Livery, with Part tion, ſaving the King's P2crogative 
to preſent to Ulacancies during the Pinozity ot the Tard, and ar 
1 3 tet 
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ter the Church becomes vacant during the Minozity, the Kin 
ſhall Ale, 31 Ed. 3. Quare Impedit 1. N 1 | of 
9. I there be three Coparceners of an Advowſon, one of whom 

is in Mard of the King, who g2ants it over to another, with the 
Knight's Fees and Avvowſons, and afterwards the other two, be- 
ing of full Age, ſue Livery of the King, with Partition, to p2e- 
ſent by Turns, (to wit) the Eldeſt firſt, the Second next, and the 
ard laſt, ſaving the Ring's P2erogatives, by Reaſon of Pur- 

arty of the lar d, to pꝛeſent prima vice ſi Eccleſia vacare contigerit, 

uring the Minozity, and afterwards the Church becomes vacant, 
during the Dinouty of the Ward, the King ſhall p2eſent, becauſe 
that Part on was after the G2zant of the Cardſhip over, &c. 
weld the 3 remains in the King, 31 Ed. 3. Quare 
Im t, I. adjudged, . | 

10. It became a Queſtion upon a Demurrer, if a Lapſe devolves to the 

Ordinary, and within thoſe ſix Months the Ordinary is tranſlated to 
another Biſhoprick, Whether the King or his Metropolitan ſhall preſent 
to that Lapſe, in Default of the Patron's Preſentment. Noy Attorney ſaid, 
that the Guardian of the Spiritualties ſhall preſent. Noy 78. pl. 107. 


a * — — 8 W — P 
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In what Caſes the King ſhall preſent. 


(E) Where a Chattel is veſted 


I. I F the King's Tenant hath an Advowſon which is vacant, and 

afterwards dies, his Heir being in Ward of the King, the *: 
King ſhall have the Preſentment, and not the (a) Executoꝛ of the () The fr? 
Father. 18 Ed. 3. 21. 12 Ed. 3. Quare Impedit 159. though the Heir , 
de of full Age. 


248. and 
though he ſues his Livery, 


2. The ſame Law was, though Lapſe had incurr'd to the Oꝛzdi⸗ 
nary in the Time of the Father, if the Oꝛdinary had not collated 
befoze his Death. 18 Ed. 3. 21. . 5 

3. Tf the King's Tenant hath an Advowſon which becomes va- 
cant, and the Tenant p2eſents, and his Clerk is admitted and in- 
ſtituted, and befoze Jnduition the Patron dies, and the Advow⸗ 
ſon by Reaſon of CUardfhip comes to the Ring, he ſhall p2eſent : 
fo2 (b) the Church is not full, as to him, befoze Jnduftion, (% ¼ Nc. 
28 = 3. 9. Per (c) Thorpe, 21 Ed. 4. 34. b. ſdid to be adjudged in 137. 
4.0 Ec. 3» | 05. 


31. 
Poor | (c) Bro. Lit. 
Preſentment, pl. 17. 38 Ed. 3: 3 2 


4. Tf a Church of the Biſhop's Patronage becomes vacant in 
the Time of the Biſhop, and after the 2 dies, the King 
ſhall have the Pꝛeſentnient, by Reaſon of the Tempozalties, and © __ 
not the Biſhop's (d) Executo2s, 21 Ed. 3. 6. b. 50 Ed. 3. 26. % 1%. 
9 Hen. 6. 16. b. 29 Ed. 3. 44. 24 Ed. 3. 30. adjudged. 5 Ed. 3. 25. 

5. Ik a Church of the Patronage of the Biſhop, Abbot 02 
P2io2y, (betoze the Diſſolution of Abbies) was vacant, and the 
Biſhop, Abbot oꝛ P2io2 p2eſented, and afterwards died 1 
Inſtitution, the (e) King ſhould have the Pꝛeſentment by his (0 P. Ci. 
Pꝛerogative. Liber Parliamentorum, 21 Ed. 1. The Pio? of Ber- a, where a 
mundſey's Caſe, adjudged in Parliament. 24 Ed. 3. 30 adjudged. bop col. 


Lites a Pre- 


bend to one, and dies before Induction, the King ſhall preſent, Bro, Tit, Preſentment, pl. 13. 11 Hen. 4. 5. 


T 6. So 
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6. So if the Biſhop, Abbot o2 be 2 dien after Inſtitution of 
the Clerk, and befoze Induttſon, the King ſhaft have the Pꝛelent⸗ 
ment by his Pzerogative, 11 Hen. 4. 9. by aff the Judges, Fitz. 
Na. Bre. 34 K. 36 K. 38 Ed. 3. 4. Hob. Rep. 208, | 

7. Contra, Libr. Parl. 21 Ed. + 24. Ed. 3. 30. Admitted per Curi- 
am, calling it donum nullum, i Inftitution not made during his 


ife. | | 
8. Tf the King hath an Advowſon by Reafon of Wardſhip, and 
mants it to another, during the Binozity of the Ward, and after 
the Church becomes vacant, and continues ſo till the full Age of 
the Ward, whereby the Eſtate of the G2zantee is determined, yet 
the G2antee ſhall have the P2eſentment, and not the King, Con- 
tra, 29 Ed. 3. S. b. admftted by the Iſſue, 

i; If Lape incurs to the O2dinary, and befo2e the ſix Months 
3 babe the Oꝛdinarp is tranſlated o2 dies, it ſeems the King ſhall 
(a) Fro. Tir. have the Pꝛeſentnient, and not the rn his a) Execu- 
Wore lebe, tozg, 02 the Guatdian of the Spiritualties. Paſch. 40 Eliz. C. B. 
Br, Ti, Dubitatur. Hob. Rep. 208. fn Cate of Death, 
Preſentment, fl. 10. 50 Ed, 3. 25. a 


(o) The Ta- 10. If a Biſhop bath Title to preſent to. a (b) Fecbend, and 
duction being P2eſents his Clerk, who is inſtituted and induced in the Bozning, 
8 and in the Afternoon of the ſame Day the Biſhop dies, whereby 
7-5. the Tempozalties come into the King's Hands, yet the Ring 
the Lay - * hall not have the P?2efentment. 43 Ed. 3. 3. 


won't make a Fraction of a Day, in Favour of the King, for the Church is legally full of an Incumbent, 
before the King's Title accrues, 


S 
8 


11. A Manor, with the Advowſon appendant, being in the Hands of 
the King, the Church becomes vacant, and afterwards the King grants 
the Manor with the Advowſon; adjudged, that this Avoidance was a Chat- 
tel veſted in the King, and he, and not the Patentee, ſhall preſent. 
9 Ed. 3. 36. Dy. 300. Gouldſb. 73. Caſe 15. Owen 53. Mich. 29, 
30 Elia. F. N. B. 33. contra. 


"RY . ' 0 — AS. 4 Eo on . . — 4 2 1 


Preſentment, 


To a Church. 


(F) Who ſhall preſent, 


1. O F Common Right, the Patronage of a Deanery of an Arch⸗ 
biſhopzick, belongs to the Archbiſhop, and he ſhall p2eſent 

to the Uacancy. 17 Ed. 3. 40 n 
2. But by Compoſition, it may be Elective by the Chapter, and 
3. The Patronage of a Prebend belongs to the Biſhop, and he 

2 ſhall qr thereto, 1 7 HS LC” 

5 4. It the Parſon daght to pꝛeſent ta a Uicarage, yet if the Aica- 
rage becomes vacant, during the Uacancy of the Parſonage, the 


Potron of the Parſonage ſhall pzefent. 19 Ed. 2. Quare Impe- 3 
it 178. 4 
N 5. Where a Man hath a Ward, and the Church becomes vacant, during ; 


the Minority of the Heir, and before any Preſentment made by him 

the Heir attains his full Age, yet the Guardian ſhall have the Preſent. 
ment; fo inthe Caſe of a Termor for another's Life; and there is a 
Vacancy in the Life of Ceſtui que vie, or a Huſband ſeiſed in Right of 


3 ” 


- 
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his (a) Wife, where their Intereſt determines after the Vacancy, and be- (a) An thar 
Fre the Preſentment, for it being once veſted, it ſhan't be diveſted parti- though te 
bus imvitis. Bro. Quare Impedit, pl. 67. Bro. Tit. Preſentment, pl. 18, e did | 
18 Ed. 3. 36. wherel ba 
Huſband could not be Tenant by the Curteſy. Bro. Tit. Preſentment, al. Eſgliſe, pl. 22, 21 Hen, 5 _ 1 


— 


6. Where a Man is ſeiſed of an Advowſon in Fee, and the Church 
becomes vacant in his Life, and he dies, the Executors, and not the 
Heir, ſhall have the Preſentment. Bro. Tit. Preſentment, al. Eſgliſe, pl. 24. 
21 K 7. 28. | | a 

If a marry'd Man grants the next Avoidance, and dies, the Grantee 
ſhall have the firſt Preſentment, the Heir the Second, and the Widow the 
Third, for her Endowment. Bro. Tit. Pr:ſentment, al. Eſgliſe, pl. 55. 


Preſentation, 
To a Church, 
By Coparceners, Tenants in Common, or Joiatenants, 


(G) Who ſhall preſent of Common Right. 


T. O F (b) Common Right, it they cannot agree, the Eldeſt ſhall ( Nor 
pꝛeſent to the firſt Avoidance, and to the Second, the next Rewe of 
Coparcener, and ſo on, each in their D2der. 17 Ed. 3. 30. 37. b. Fes, 
Adjudged 21 Ed. 3. 37. b. 38. Mich. 13 Eliz. 1. C. B. Roll. 3. 33 nere 
12 Hen. 7. Kelw. 1. Dy. 35 Hen. 8. 55. 5 Co. Lit. 116. f. 186. b. 1. © her Eſtate. 
| 3 Co. 22,6, Walker's Caſe, 


2. Allo this Privilege given to the Eldeft, ſhall go to her Iſſue Y 
and (c) wy ' Co, Lit. 166. b. f. 186. b. + yo ber J (c) Bro. Pre- 
| ſentment, al. 

Ejghiſe, pl. 23. 24 Ed. 3. 12. 


3. Do Tenant by the Curteſy of the Eldeſt Siſter, ſhall have 
the ſame P2ivilege. Co. Lit. 186: b. 1: 166. b. f. 

4. By an Aﬀ of 13 Ed. 1. Cap. 5. reciting, That where an Agree- 
ment is made between many, claiming one Advowſon, and inrolled on 
a Roll before the Juſtices, or by Fine, in this Form, that one ſhall pre- 
ſent the firſt Time, and at the next' Avoidance another, and the third 
Time another, and ſo of many, in Caſe there be many; and when one 
hath preſented, and had his Preſentation; which he ought to have, ac- 
cording to the Form of their Agreement and Fine, and at the next 
Avoidance, he to whom the ſecond Preſentation belongeth; is diſturbed 
by any that was Party to the ſaid Fine, or by ſome other in his Stead, 

It is provided, that trom henceto2th, they that be ſo diſturbed, ſhall 
have no Need to ſue out a Quare Impedit, but ſhall reſozt to the 
Roll oo Tine; and if the ſaid Concozd oz Agzeement be found in 
the Roll oz Fine, then the Sheriff ſhall be commanded that he 
cauſe him to be ready at ſome ſhoꝛt Day, containing the Space 
of 1 3 aps, 02 three Weeks, as the Place happens to be near 
1 ant, to ſhew if he can alledge any Thing, wherefoze (d) the (c) zy we 
Patty that is diſturbed, ought not to pꝛeſent; and ik he comes not, common 
9 Peradventure doth come, and can alledge nothing to bar the . hay 
arty of his P2eſentation, by Reaſon of any Deed 1 02 de cended . 
n 


deſcended to 


OG 
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ſeveral Copar- written ſince the Fine was made and jnrolled, he ſhall recover 
ceners, if they hig Pꝛeſentation with his Damages. 


could not : | | 

agree to preſent, the Eldeſt Siſter had the firſt Turn, and the Second the next Turn, and fo of the Reſt, every 

one in his Turn, according to Seniority ; and this Privilege extended not only to ther Heirs, but to the ſeveral 

Aſſignees of every Coparcener, Whether he had the Eſtate of them by Conveyance, or by Act in Law, as a 

Tenant by the Curteſy, he had the ſame Privilege of preſenting in his Turn, as the Siſters had; therefore, 

though the Co ners do make Compoſition to , preſent by Turns, this being no more than the Law ap- 

pointed, extreſhe eorum que tacite inſunt nibil operatur, therefore they remain Coparceners of the Adyowſon, - 
and the Inheritance of the Advowſon is not divided; and notwithſtanding this Compoſition, they may join in 

a 2uare Impedit, if a Stranger uſurped in the Turn of any of them; and the Sole Preſentation by one out of 
her Turn, did not put the Siſter out of Poſſeſſion, in Regard of the Privity of Eſtate, no more, than if one 

Coparcener took the whole Profits: If one Jointenant preſented alone, that did not put the other out of Poſlei- 

ſion, in Reſpe& of the Uniry of the Title, but the Ordinary might have refuſed his Preſentee, as he might 
the Preſentee of one Tenant in Common; but in Reſpe& of ſome varying Opinions, in the old Books, there- 
fore, this Act declared the Law as above, and this Law extended to Uſurpations by one Coparcener upon ano- 
ther, as well before Partition as after. 2 Inſt. 365. 


By the At of 7 Anne, Cap. 18. If Coparceners, 92 Jointenants, 62 


Tenants in Common, be ſeiſed of any Eſtate of Inheritance, in the 
Advowſon of any Church 02 Uicarage, 92 other Eccleſiaſtical Pꝛo⸗ 
motion, and a Partition iS, 02 ſhall be made between them to p2e- 
ſent by Turns, that thereupon, every one ſhall be taken and ad- 
judged, to be ſeiſed of His 02? her 7 7 — Part of the Advowſon, 
to p2eſent in his 02 her Turn; as if there be two, and they make 
ſuch Partition, each ſhall be ſaid to be ſeiſed, the one of the one 
Moiety, to pꝛeſent in the firſt Turn, the other of the other oiety 
to pꝛelent in the ſecond Turn: In like Manner, if there be three, 
four, or more, every one ſhall be ſaid to be ſeiſed ot his o2 her Part. 
and to pꝛeſent in his oꝛ her Turn. 


ah. ta 


» = ——_ — — 
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Who are diſabled from preſenting, 


B x the-Statite of 3 Jac. Cap. 5. Sect. 18. every Perſon oꝛ Per⸗ 
D ſons that is o; ſhall be a Popiſh Recuſant Convict, during the 
(a) 3 Len. 33. Time that he ſhall be o2 remain (a) a Recuſant, ſhall, trom and 
0) : K; rf. after the End of this pꝛeſent Seffion of Parliament, be (b) utterly 
Lit. Rep. 192. diſabled to (c) preſent tu any Benefice, with Cure oꝛ without Cure, 
98928 Pꝛebend, oꝛ any other Eccleſiaſtical Living; oꝛ to coilate oꝛ nomi- 


"he Nunn, Hate ta any Free-Sthool, Hoſpital, o2 Oonative whatſoever; and 
rion belongs krom the (d) Beginning of this pꝛeſent Seſſion of Parliament, 


ro one, and Thaftl likewiſe be Diſabled to gant (e) any Avoidance to any Bentfice, 


the Preſenra- Pꝛebend, oz other Eccleſiaſtical Living. | 
tles. . © Set. 19. And that the Chancellor and Scholars of the Univerſity 
(a) 4 Len. Of Oxford, (f) fo often as any of them ſhall be void, ſhall have the 
245. P2efentation, Momination, and Donation of and ro every ſucl 
God. 2:5. Benefite, Pꝛebend, 92 Eccleſiaſtical Living, School, Poſpital 
7% and Donative, ſet, lying, and being in the Counties ok Oxford, 
(r) Heb. 129. Kent; &c. (enumerating the ſeveral Counties) and in every City and 
. Jones 19. Town being a County of itſelf, lying and being within any of the 
0 20 KP. Limits 02 P2rcinits of any of the Counties afo2eſaid, o2 in o2 
57-6. within any of them as ſhall happen to be vold, (g) during ſuch Time 
as the Patron thereof ſhall be, and remain a Recuſant Convix as 
afozeſaid, 2. ** p 
Sec. 22; The like Clauſe fo2 the Univerſity of Cambridge, as to 
the ſeveral Counties of Hartfordſhire, Bedfordſhire, &c. (enumerating 
eee 25, A Pyoviſo,” that no ſuch Senefice ſhalt 
\.*- Se. 22. A Pꝛoviſo, no luc) Sencuce thall be g2anted to 
any one already having one befo2e- with Cure of Souls. 8 
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02 G2antee of ſuch Advowſon, p2eſenting: without 
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y the Ac of x W. and M. Cap. 26. Sect. 1. reciting the Statute 5 


3 Jac. 1. wheereby Popiſh Recuſants were diſabled to preſent. — Sect. 2. 
Enated, that every Perſon who ſhould refuſe to ſubſcribe the De- 
claration mentioned in the Act of x W. and M. Cap. 15. entitled. 
An Act for the better ſecuring the Government by diſarming Papiſts and 
reputed Papiſts, and if ſuch Refuſal ſhould be certify'd ar the Quar- 
ter Seſſions, ſhould be diſabled to p2eſent, as if he were a Popiſh 
Recuſant Conviſt; and the Univerſities ſhall have the Pꝛeſenta⸗ 
tions accorbing to the above Statute of 3 Jac. 1. — Seck. 3. That 
any Perſon ſeiſed of an Advowſon in Truſt for a Popiſh Recu- 
ſant, ſhould be adjudged diſabled to pꝛeſent, and the CIniverſities 
ſhall have the Pꝛeſentation. — Sect. 4. Every \ og DoAgagee 

Zotice of the 
Advowſon to the Univerſities reſpeftively, ſhould fozfeit 300 J. to 
the Univerſity, —Set. 5. No ſuch Benetice to be gꝛanted to any 
Perſon _ another. — Sect. 6. Such Benefice to be void by 
the Abſence of the Jncumbent fo2 60 Days in any one Pear, — 
Bits 8 optlh Recuſants confozming to be diſcharged trom ſuch 

5. | 
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Preſentment 


To a Church, 
By Coparceners by Compoſition. 


(H) How the Compoſition may be. 


1. 1 F the Compoſition be againſt Common Right, that ſhall not 
bind without a Deed. 17 Ed. 3. 38. b. adjudged, 

2. As after the Cldeft hath p2efented, if the Compoſition be 
that the Eldeſt ſhall p2eſent again, and after, the other two, and 
ſo the others in their Turns, that ſhall not bind without a Deed, 
it being againſt Common Right ; fo2 of Right, the Second is to 


p2eſent; 17 Ed. 3. 38: b. adjudged, 


— = g — F : E 2 - * » . 


| (D By Aſlignees. 
1. 1 F an Advowſon is allotted in Chancery to the youngeſt Co- 
1 parcener, ſhe ſhall pꝛeſent, and may maintain a Quare Impe- 
dit againſt the others, till it be defeated, 17 Ed. 3. 38. 
2. If three Coparceners of a Yano? to which an Advowſon is 
r make a Compoſition to Jolene by Turns, and the 
uſurps in the Turns of the 2 ddlemoſt and the Poungeſt; 
and afterwards uſurps again in the Turn ok the Middlemoſt, yet 
the ue may p2eſent in her next Turn. 30 Ed. 3. 14. b. 
3. Do if Coparceners make a Compoſition to pꝛeſent by Turns. 
y 5 
and one -uſurps upon the Turn of the other, yet the, upon whom 


— 


| os Ulurpation was made, may pꝛeſent upon the Compoſition at 


next Turn, fo2 the Uſutpation between Toparceners, |: 
Clurpation but fo2 the ſame Turn iſurpen and Voth not zut the 
other to her of Right. Fitz. Na: Bre. 34. I. 22 Ed. 4. 9. 
Vide a Partition . Cap: FL ee don, 
4. Partition be m one Coparcener, and an Adyotr- 
ſon is aſſigned to per in 5 the others being under Age, 
pert their full Age, they may pꝛelent by the Compoſition, o: 
2 b. ed 10 no Compoſition ad been made. 17 Ed. 3. 37. b. 


| os Preſentment 
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Preſentment 
To a Church, 


By Coparceners or others, where it is to be done by Turn 


(K) What Preſentment ſhall ſerve for a Turn. 


(a) The Rea- 1. F an Advotrſon deſcends to tuo Coparcenere, one (a) being 
1 of this is, 1 under Age and in Ward, and the Guardian marries the 
rar t Eldeſt, and afterwards the Church becomes vacant, and the 
eee, oe OUArDIan P2eſents in the Name of both Siſters, that ſhall not 
Coparcences, (erve £02 the Turn of the Eldeff, but at the next Avoidance, it 
can agree to they can't agree in the Pꝛeſentment, the Eldeft ſhall pꝛeſent Sole, 
ju in he as ik no P2eſentment had been made after the Deſcent to them. 
2nement, t 7 Dy. 35 Hen. 8. 55. (b) Quere. 


are to preſent : ; 

by Turns; the Eldeſt firſt, and ſo on as to the reſt, in their Order; but if they join in one Preſentment, and 
it the next Turn differ, the Eldeſt ſhall have the Preſentment, as though there had been no Preſentment at all 
before; and when the Guardian, though at the ſame Time Huſband to the eldeſt Coparcener, preſented in the 
Name of both indifferently, it can't be ſaid that the eldeſt Coparcener had any Turn for herſelf alone, for which 
Reaſon, it will be the ſame, as if there had been no Preſentment at all ſince the Deſcent ; in which Caſe, if 
the others won't join in the Preſentment, ſhe ſhall have that Preſentment as her firſt Turn, — When the King 
preſented jure prerogative, by Reaſon of Wardſhip of the Heir of the eldeſt Coparcener per Laicon, ſuch 
Lreſentment ſhall be ſaid to be in Right of all the Coparceners, and not in Right of the Heir of the Eldeſt, fo 
that when the Heir is out of Ward, and he and the youngeſt Coparceners can't agree in the Preſentment, the 
Heir of the Eldeſt ſhall preſent, which Choke deny'd, and ſaid, it ſhall be underſtood, that the King took the Pre. 
fenrment, by Reaſon of the Tenure of the Eldett only, but all the Court againſt him. 38 Her. 6. 9. Bro. 
Preſentment al. Ehe liſe, pl. 25. Vide 21 Ed. 3. 31. 32. 29 Afiſe 23. 10 Hen. 4. 5. — (b) The Reaſon 
of this Quere ſeems to be, that as the Heir in Ward of the Subject, ſhall preſent, and not the Guardian in 
Right of the Infant, becauſe nothing is ſuppoſed to be loſt by the Infant, in Caſe of a Preſentation ; for that 
the Law does not ſyppoſe that any Profit or Gain can accrue thereby; for which Reaſon the Guardian can't 
preſent ; for that he hath nothing thereby for which he can render an Account thereof to the Infant; rherefore 
it ſhan't be ſaid in this Caſe, that the Guardian, who at that Time was Huſband to the eldeſt Coparcener, pre- 
tented in Right of the Heir, though the Preſentation was in the Right of both; for he could not preſent as 
Guardian in Right of the Infant, and therefore the Preſentation in the Name of both, ſhall be conſtrued what it 
may be, a Preſentation to ſerve the Turn of the eldeſt Coparcener, 


(+) Cee. Eliz, 2. Ik two having Title (b) to pꝛeſent by Turns, and one p2eſents, 
56. Th* and his Clerk is admitted and inſtituted, &c. and atter is depꝛived 
_ cc al fgy the Crimes of Hereſy, o2 any other Cauſe, yet ſhe ſhall not 
Mor 558. pꝛeſent again, but that ſhall ſerve to2 a Turn, becauſe tve Church 
s. C. Lit. Was full till the Sentence Declaratozy came, 5 Co. Windſor's 


Rep. 204. Caſe, 102. | | 


this Caſe cited. | NR . 2 2 
2 Rolli Rep. 13 1. this Caſe cited. Note, the Entry of the Proceedings in this Caſe, is in Co. Entr. 486. 


(c) Vide the 3. Do if a Man who (c) hath a Turn, preſents one who is mere 
Cales ut ſahra. Laicus, And he be admitted and inſtituted, &c. and it is declared 
by a Sentence, that he was incapable, and therefo2e void ab initio, 
yet becauſe the Church was full, till the Sentence Declaratoꝛy 
came, though that ſhall relate to ſome Purpoſes, it ſhall ſerve 

fo2 a Turn. 5 Co. Windfor's Cafe, 102. | 5 
4. So ik A. who hath a Turn, p2eſents B. who is admitted and in⸗ 
(Me cue ſtituted, and afterwards dep2ived (d) by a Sentence, whereupon C. 
ales x /«pra. yybo hath the ſecond Turn, pꝛeſents D. who is admitted, inſtl⸗ 
tuted, &c. and afterwards is dep2ived, and the firſt Sentence of 
Deptivation is declared to be void, and he is reſtozed, and after- 
wards D. dies, and afterwards B. dies, C. ſhall pꝛeſent in his 
Turn; fo2 though D. was Parſon foz the Time to all Purpoſes 
during the firſt Depzivation, and B. was not Incumbent, yet when 
the ſecond Sentence came, B. was Incumbent again by Foꝛce of 
the firſt Pꝛeſentment, Inſtitution and Induſtton; fo2 there needs 
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no new Inſtitution, &c. and fo B. dy'd Incumbent by Uirtue of 
the firſt Pꝛeſentment in the firſt Turn. 5 Co. 102. Windſor's Caſe 
adjudged. ** | 0 : 

5. But in that Caſe, if D. had (a) died Jncumbent befoze the (4) ne 
ſecond Sentence, 02 the firſt Sentence had not been reverſed, then © of /-a« 
that would have ſerved fo2 the Turn of C. who p2eſented him. „4% 0, 

5 Co. 102. Windſor 5 Caſe. | | Coventry, anc 
Doctor Babington, Mich. 43. 43 Elix. Rol. 3 17. adjndyed Hill, 43 Eliz. C. B. where L. was ſeiſed in Fee de 
medietate Eccleſia de S. wiz. ad preſentandum ad eandem eccliſiam qualibet prima vice ut in groſs, and that 
one B. was ſeiſed of the other Moiety, VIZ, Ut in grofſo, that L. preſented his Clerk in rhe tirſt Turn, who 
was admitted, Oc. and afterwards the Church became vacant, and B. preſented ut his Turn, whoſe Clerk was 
admitted, Sc. and afterwards deprived, and the Biſhop, without Notice, coHared, and afterwards L. granted 
the Advowſon to the Earl of S. in Fer, wo granted it to the Plainrift, and that the Clerk collated by rhe 
Biſhop, died, and rhe Defendant in Right of B. claimed the Turn and preſented, and diſturbed the Plaintitt ; 
and it was adjudged, that rhongh the Title to preſent, was transferred by L. to the Grantee, yer the Coliation 
by the Biſhop, was good againit all, but the very Patron; and bad againit ham, only in Default of Not ice 3 
ſo thar he might have removed him by a Quare Impedit, yet that not being done, and the Collatee dying Iicum- 
bent, this ſhall ſerve ſor a Preſentment of the Turn of L. fo that B. ſhould not now be prejudiced by the Neg- 


lect of L. but he may well ſay that it was a Plenarty and Incumbency, and that the Turn of che other was 
ſerved, Cro. Eliz, 811, Owen 131. 


6. Ik a Man preſents B. who is admitted, inſtituted and in⸗ 
DdueD, but he hath not ſubſcribed to the Articles, xc. accoꝛding to 
the :3th of Eliz. whereby the Admiſſion, Inſtitution and Induckion 
are void; that ſhall (b) not ſerve fo2 a Turn, becauſe the Admif: () 4nd chere 
ſion, Inſtitution and Jndufton, are merely void by the Statute, ed n De- 


3 Co. 102. b. Windſor'g Caſe. ? 8 


680. 


7. A Quare Impedit was brought by 7. Prebendary of D. in the Church of 
L. upon the Vacancy of a Vicarage, againſt the Biſhop of E. and H. and 
declared that he hath a Prebend at ſupra, and that H. hath ſuch another, 
and that they are ſeiſed of the Prebends in the Church of L. to which the 
Viearage is appendant to preſent by. Turns, and that J. the Plaintiff pre- 
ſented D. his Clerk, who was admitted, Cc. by whoſe Death the Church 
became vacant, and that the Biſhop, in Default of H. collated the Vica- 
rage to one C. and inducted him in the Right of H. and by the Death of 
the Incumbent, the Vicarage became vacant, ſo that it belonged to him 
to preſent; and the Nefendant diſturbed him, and the Declaration was 
held good; for where one loſes his Turn by Lapſe, that ſhall ſtand for 
his Turn, and at the next Vacancy, the other ſhall have his Turn. Bro. 
Preſentment, al. Eſgliſe, pl. 26. 24 Ed. 3. 26. 
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4 5 | Preſentment 
To a Church. FE 
(L) What Perſons may be preſented. es 


1. AN Abbot (befoze the Difſolution of Abbies) might be pꝛe⸗ 
ſented to a Church, fo? he was capable of an App2op2tation, 
whereby he was perpetual Parſon Jmperſonate, and had curam 


anumarum. 34 Hen. 6. 15. | WAIT 
2. A Maſter of a College () is not p2eſentable to a Parſonage. () Bc he 

34 Hen. 6. 15. | is 4 Lay-Cors 
3. The ſame Law of a Dean and Chapter, (though by Coꝛup - 

tion, they were capable of an Appꝛopꝛiation, and might appoint a 

Clicar to have curam animarum fo2 them) Com. 497. 34 Hen. 6. 15: 
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76 Df Pzeſentations 
4. Jt ſeems, a Miniſter who is an alien, may be p2eſented to a 
Church, though an Alien cannot have Poſteſſions of Freeholds 
Here, becauſe, that by Intendment, they will adhere to their 
Country, and be againſt. us in Time of War, and tranſpoꝛt the 
Treaſure of the Realm; yet there is not ſuch Jntendment of 
Spiritual-Perſons; and that was the Reaſon, that antiently it was 
uſual fo2 Aliens to have Spiritual P2zomotions here; and Pꝛioꝛs 
Allens had many Poſlefſions here, and were Parſons appꝛopꝛiate. 

&) r3 Rich. 2. 5. By the Statute of 13 Rich. 2. (a) and of 1 Hen. 5. Frenchmen 

Cap. 3: oy are Diſabled to have Benefices in England, and Fenchmen enden⸗ 

Cap. 5. in iz d, but Quere, Whether they continue in Foꝛce at this Day, 

the new Ellition of the Statutes at Large; theſe Statutes are ſaid to be obſolete, 1 Vol. 451, 


6. Tf a Layman be preſented, inffituted and inducked, he ls 


co dy len, Parſon de facto, and (b) it is not a mere Nullity, Hob. Rep. 209. 


is good. Mich. 42 Eliz. Cro. Eliz. 175. 


7. Tf a an utterly illiterate, be pꝛeſenten, inſtituted and in- 
DUteD, it is not a mere JNullity, but he is Parſon de facto. 
8. Tf a Woman be pꝛeſented, inſtituted and induced, it is a 


mere Nullity, becauſe Her Jncapacity is apparent, Hob. 209. 


(M) What Perſons may be preſented for a 
Collateral Reſpect. 


1. T5 a Grant of the next Avoidance be made to three, and after- 

4 wards the Church becomes vacant, and two of the three p2e- 

ſent the third G2antee, being a Clerk, that is a Foo Pꝛeſentment, 

and the Biſhop cannot retuſe him, though all three were Join- 

tenants thereof by the G2zant, and only two of them joined in the 

ec) 1f three Pꝛeſentment, becaule the third Perſon cannot pzeſent (c) himſelf, 
be ſeiſed of a Dy, 13 and 14 Of Eliz. 304. pl. 54. 


Manor to 
which an Advowſon is appendant, one whereof is a Prieſt, and they three preſent him, who is a Prieſt, by 


a ſtrange Name, who is admitted, inſtituted and inducted, that is faid to be a good Preſentment, and a good 
Seiſin for them; and if the Prieſt dies, and the other two ſurvive, that will make a good Tirle in a Quare 


7 


Impedit. Bro. Prefentment, al. Efgliſe, pl. 45. 


2. But if one of the Gzantees had pꝛeſented the third Sole, the 
Biſhop might have refuſed him. Dy. 13 and 14 of Eliz. 304. pl. 54. 


8 FO . : . e 1 e — = 


(N) To whom it ſhall be made. 


(@) This agree: 1- A FTER Lapſe incurred to the Metropolitan, and befoze 
with the No- A Collation p him, if the Patron preſents, he may preſent 
2ou that my to the Dwinaty ok the Dioceſe, without p2eſenting to the Be- 
had of Lapſe, tropolitan. Contra, Hill. 41 Eliz. B. R. per Popham. 
where he ſays, tlru the very Preſentment by the Ordinary, Metropolitan, or the King, is in Right of the true 
Patron, and in his Behalf, and is in Truth, nothing bur a Truſt, and not an Intereſt ; but thoſe who will 
have it to be an Intereſt, are of the contrary Opinion, aud that the Preſentation muſt be to the Metropolitan 
becauſe of his duet, by Reaſon of Laples on : 
2 (O) At 
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1 At what Time he may preſent. PRALN 


i a Man preſents his Clerk to the %iſhop, who dies bekoꝛe 
eteibed, he may pꝛeſent another. 28 Ed. 3. 3, b. 
1 fe. : an pꝛeſents his Clerk to the Biſhop, yet he may 
pꝛetent ano * betoꝛe the Biſhop hath received is Clerk. 
30 Ed. 3. 36. b 


(P) At what Time it may be made. 


'I F an Jncumbent be dep2ivable, yet the Patron cannot preſent 
befo2e he is ann, _ the Church is not vacant betoze 
that be done. 8 55 
2. Ik the Uiſito2 he in 's Command, returns in the 
Chancery good — fo2 the Depzivation of the King's Clerk; 
yet the V ing cannot pꝛeſent er to the Church beto2ze he is 
depzibed. Contra, 17 Ed. 3. 59. b. 


the Church is full. 


e eee eee 
P2 erk, Inn e Chur 
al fi againſt a Common 12 befoze; fo by Inſtitution, he 
ath curam animarum. My ts 13 a een 
— and Glover; aud in the ſame Caſe 15 R. ad⸗ 
Pausen Dy: 4 Eliz. 11. 62. Adjudged; 32 Tha 6. 27. 6 Co. 49. b. 
ag Caſe, 33 Hen. 6: 24, 4 Co. 79. b: 7 Co. 26, 6 Co. 41; 
Da. 82. b. 21 Ed. 4. 34. b. Com. Hare, 528. 
2. Put if a Common Perſon meſents and his Clerk is ad: 
mitted and inſtituted, be oe Induttion the King (if he hath a 
Kight) may pzeſent, and his Clerk ſhall be inſtituted ; fo2 the 
Church is not 9957 ainſt the Bing befoze Induttion; 38 Ed. 3. 
4. 9. adjudged, P pots 13 Jac. between Hitching a Glover 
and Hill. 15 Jac. P k in the ſame Caſe ſo adjudged.” Dy. 4 Eliz. 
217. 62. 22 Hen. 6. 27. 33 Hen. 6 i 24. 7 Eo. 26. 6 49. b. 
7 Co. 26. Da. 82. b. 


3. But if the King bath not any (a) Right to the Church, the 


Q At int Time it may be done, where 


| = by Admiſſion and Inſtitution of the Clerk of a Common 0. mn 
e 


erſon without Induckion, is ainſt the Ring alſo, ſo that dom = Sue, 
cannot preſent, Pp Repozts'r; Jac: C. B. between Hiching and 7. 38 
Glover; (b) and Hill. 15 Jac. B. R. in the ſame Caſe agꝛeed. 4 —. . 
| the Cale of Hitching aud Glover. 0 1 Roll, Rep. 191, e 2280 


4. Tf a Man uſurps upon the King, and his Clerk is inſtituten 
and induced, though t the Patr e not out of the King, and 


the King may remove the Ancuinbent by —8 3 Impedit, CW toi 


— ET 
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ill the Removal, the Church is full againſt the King, and o“ 


during that Time he cannot pꝛeſent any other to the Church; fo? 
(4 Cry. 2 by the Uſurpation, the Pꝛeſentment hac vice is out of the King. 
84 = AO (a) Mich. 13 Jac. B. R. between the King and Sacker agꝛecd. Fitz. 
Point. Na. Bre. 36, k. 1 Hen. 7. 19. 6 Co. 20. and 49. b. 
5. Do befoze Removal of the Clerk, the King cannot p2eſent 
0% C-». Fac, the (b) ſame Clerk who is in by Uſurpation, fo? it cannot enure 
365. cus AS n Surrender, and a new Pꝛeſentment. Mich. 13 Jac. B. R. be- 
fame Caſe, but twern the King and Sacker adjudged. 


this particular 
Point doth appears 


s. Tf a Man recovers in a Quare Impedit againſt the Tncum- 
359% bent, and the Incumbent is fo removed by the Judgment, that 
the Recoverer may p2eſent to the Church, without any other Re- 
moval ot the Incumbent, though the Incumbent continues In⸗ 
Ge tumbent (c) de fade, till the Pzefentment by the Becoveroz. 
Church be Mich. 12 Jac. B. R. between (d) Whiſtler and Singleton, reſolved per 
— Fa Curjam, Trin. 13 Jac. B. R. between Auſtin and Oofto? (e) Harris, 
genesen can Per Curiam, Without a (Urit to the Biſhop, 32 Ed. 3. Quare Impedit, 
be made; but [WB admitted in the Caſe of the (f) Bing. a 
if the Church be wpid de facto, it is otherwiſe, 17 Ed. 3. 59. ' Smale's Caſe cited in the Caſe of Auftin and 
Harris, 1 Rol, Rep. 213. —— (0) 1 Ke. Rop. the ſane te. le) 1 Rol. Rep. 2.10. the ſame — 
(f) Per Coke Daduenage an Haughton, as the Incymbent is removed by the Judgment, if the Party recovering 
the Judgment, faffers che Inaunbent by Agreement, to continue Incumbent during his Life, yet his Patrpnage 
is reveſted by the Judgment, and where the Quare Impedit is brought againſt the Incumbent and Ordinary, 
and a Recovery is had againſt them, yet the Recovery without any Writ to the Biſhop, fhall reduce the Inheri- 


rance of the Advowſon to the Recoveror ; becauſe the Incumbent came in by the Preſentation of the King, 
againſt whom the Quare Impedit will not lie. 1 Rol. Rep. 213, 


(s) In pleat- 7. But after ſuch (g) Recovery in a Quare Impedit, a Stranger 
ing a Reco- to the Recovery cannot preſent to the Church; fo2 notwithſtanding 
wery againſt the Becovery, yet the Incumbent continues Incumbent de facto, 
te Recovery, AS £0 Strangers. Mich, 23 Jac, B. K. between Fairbank and 
the Part 4 urnam. + ' | | 

3 need not aver, that it was obtal ng upon 2 good Title, but otherwiſe, when pleaded againſt a 
Stranger; ſo ſaid by Doddendge, and agreed to by Coke and Croke, at the End of the Caſe of Auſtin and 
Harris, 1 Rol. Rep. 213. | | | 


8. Tf. ; ; an B. be Teyahts th Common ol an Advowſon, and 
2 'vecomes pacont, and (b) a Stranger uſurps, and his 
1 Rel. Rep. n and A. and B. wing a nare Impedit, in which 
242. and the B. is fummon'd an ſever d, any er tf t, A. recovers, and be⸗ 
Council — fo2e a Removal of the Indumbent, B. can't pꝛeſent; fo? he -is a 
ba yea er to the Recovery, Mich. 13 Jac. B. R. between Fairbank 
argued upon te - & ; | | 7-4 $$ 
the Reaſon of AND Durham. 1 fe} Lo | 9 mr 
thoſe Caſes, after the Symmons and Severance, the Declaration is in the Right of both, thongh in the 
End of the „ tis faid do be to the _ of him only, who goes on with the Suit, becauſe. he 
2 to —— But yer /Tenants pens 1 «xr 2 as — 3 5 I 8, 
6 E9. 4. —— If pending « Nee, Jopedit vgxint the King's Preſence, the King preſents another, yer he hall 
be removed, if the Plaigtiff xecoyers, becauſe his Title is ſubſequent, 6 Co, 51. 5. Befwell's Caſe cited, 
where it was he}d, chat If a Stranger non an eider Title, prefents pending a Buare Inpedit, bis Preſentee 
man't be removed; ſo in this Caſe they would have it, chat the Preſentee of him who was ſever'd, ſhould not 
be removed, becuuſe he preſents upon bis elder Title. 10 Hen, 6. 10. h @ Fermeden, by two Coparceners, 
one is ſummon'd and ſever'd, and the other recovers; yet he who was ſummen d aud ſever'd, may enter and 
enjoy with him who res _ notwuhſtangling the Seyerance, 3) Hen, 6. 45. 34 Hen. 6, 34. If one 
be feyer'd in an Artaint, and ſhe other Tecovers, yet he Who! \yas ſever'd ſhall have his Part of rhe 
Damages reſtored eo him, 38 Ed. 3. 38. In a Quare pair, by two Coparceners, one is ſummon d- a 
ſeyex\d, and the other retovers aul pre teu Pyeſentation as in the Right of bor; But admitting he might 
have preſented à Strunger, and that he ſheuld not be removed, the Queſtion was, as he preſented the ſame 
Incumpent, againſt whom the Recovery was brought, Whether he be removable by a Writ to the Biſhop or not, 
and the Phintiff's Council would have it he was not; but on the contrary, the Defendant's Council argned, 
that theurgh it be true, chat a-Coparcener who is ſeyer'd may enter imo the Lands, after. the other Coparcener had 
executed the Judgment, but not before; but when two Executors bring an Act ion, and one is ſummon'd and 
ſever'd, the other vert, he who 38 ſeyer'd, not have 4 Wait, of Error, becauſe he is not Privy to the 
Record; rr Church was void 23.50 the Party who recoyercd by the Jucgment, but full, 4 to any 
other Perſon g Was not 2 1 to the 2 They argued Hkewiſe, that the ſecond Preſentation was 
void, becauſe mr Preſegzee cume ku under the Cube Tüte ; add Man fhag never enticle hlimſelf againſt a Judg- 
. 
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10. If the Biſhop collates without a good Title of Lapſe, o: 
otherwiſe, and afterwards the Patron dies, after that the ſix Months 
are laps d, and the Executoꝛ brings a Quare Imp. by Uirtue of the 
Statute of Ed. 3. and the Biſhop and the Incumbent plead a J le⸗ 
narty fo2 ſix Months ; it was adjudged to be no Plea upon a Oc- 
murrer, becauſe this Collation is not any JIenarty, being (a) Cob (0 4 i 
tious. Paſch. 32 Eliz. C. B. Rol. 2065, between Smallwoo! and n 
others, Executoꝛs of Smallwood, againſt the Biſhop of Coventry does nor male 
and Litchfield, avjudged upon a Demurrer ; but another Writ « Die 
bzought befoze, abated, berauſe it was laid fo2 a Diſturbance of a en © 

E Teſtatoꝛ. | N — 
(i. e. againft the true Patron, but it is full againſt Strangers, and will hinder a Lapſe from incurring to 5 
Metrapolitan, or the King, Het. 125. Heb. 152. Owen 89.) and Hob. ſays, the Church remains vacaur, 
as to the true Patron, ſo that he may not only bring a Quare Impedit when he will, but may alſo preſerr 
ſeven Years after; and if the Biſhop receives his Clerk, the other is out po, fa@s, yet to all others, the 
Collatee is a full Incumbent, (and not in the Nature of a Curate only) and may ſus for Tythes, and is capable 
of a Confirmation from the King. Yide 11 Hen. 4. 7. and Grendon's Caſe, Ploww, Com. 498. and if a Onare 
Impedit be brought, he muſt be named in the Writ, otherwiſe he can't be removed. Hob. 302. Bur yet 4 
Plenarty by Collation is 2 good Title againſt him who hath a Right ro collate, and puts bum ou of Poſſeiſion. 

ood Title of Lapſe, (b) Becauſe, 


6 Co. 30. a, Green's Caſe, 50. a. Boſwell's Caſe, | 

- 11, Tf the Biſhop collates (b) without a 4 Beranſe 
that does not put the Patron out of Poſſeſſion; but he may pꝛe⸗ 1 
ſent afterwards, though the Biſhop's Clerk be inſtituted and in- #/0%* **. 
DuXeD, 6 Co. 29. Green's Caſe, and 50 Boſwell's Caſe. Co. Lit. 344. only again 
Strangers, but not againſt the true Patron, though it is full againſt the Metropolitan; for as à Plenarty by 
Preſentation, did put him who has a Right to preſent, out of Poſſeſſion at Common Law, fo par; ratione & 
Jure, a Plevarty by Collation, puts him, who hath a Right to collate, ott of Poſſeſſion, and »bs ef eadem ratio, 
eft idem Lex, See 6 Co, 50. a. Heth, 125, Hob. 152. 30% Owen 89. 


_ 12. If Lapſe be devolved upon the Metropolitan, and after, the 

Ddinary, who had Nip his Time, collates his Clerk within the 
lix Months of the Metropolitan, and his Clerk is thereupon in- 

tuted and induited, it ſeems, this makes a Plenart againft the 

atron , the Collation 1 againſt Ml 127 ong, except 

e Mett opolitan, and it is a Plenarty againſt (c) him alſo. Sum- () #4. 30a. 
mer Aſſiſes at Bath, in Com. Somerſet, befoze the Lord Finch, upon a de me 
Trial between Sir Francis Popham, and the Biſhop of Bath and Wells, in. 
bun his Son, that was the Queſtion, and ſo held by the Lord 


13. Bit a Collation fo: Lapſe by a Biſhop, and an Inſtitution 
and Indution thereon, puts another Biſhop who hath a right 
Title (d) to collate, out of Poſſeſſion, and to his Quare Impedit, (0 'Tis (ai! 
ſo that he cannot p2eſent befoze his Incumbent is removed, 6 Co. een 
Green's Caſe 29. b. and 50. Boſwell s Caſe, Co. Lit. 3444. on hes wh 


Lapſe to the Metropolitan, or the King. Hob, 302. 


14. If the King pꝛeſents jure prerogativæ ſuz ratione (e) lapſus, (e) L. Rep. 
as it S expeſs'd in the Letters arenty, whereas the King had % e 
no Title to pꝛeſent by Lapſe, o2 otherwiſe ; and thereupon the ©2- . 1 
Dinarp admits, inſtitutes, and inducks the Clerk, yet that doth mines his 
not put the rig tiut Patron to his are Im edit, but he may Ne⸗ Title, the 
— iben it is ernment — 2 2 wins being —— . pen 

| an In on and Induttton, without any Pzeſenta- 7:2. 
tion. 6 Co. 29. b. Green's Caſe adjudged. , F 3 
bent; this Caſe in 6 Co. is there cited. Cro. Tac. 252. Hunſton berſus Cockett; The ſame Point and the ſame 


Caſe cited. If one preſents Simoniacally to a Church to which the King had a Right, and the King preſenta 
Jure fimoniace, this is a void Preſentment, becanſe the King has miſtaken his Title. 3 Bulſt. 90. 


* - „ % = # #4 . a - "2. it 


me 11 . 4 


> Df Pzeſentations. 2 
4 15: If the King pꝛeſents, and therein miſtakes his Title, as it : 
£2. e preſents ratione Navſus, whereas he hath Title pleno jure, al⸗ 


though the Clerk be thereon inſtituted and inducted, pet it does 
(4) The ue not put the King to his Quare Impedit, fo2 (a) his Pꝛeſentment is 
eint ad. poid, and then an Inſtitution aid Jndufion, without a Pꝛeſenta 
bc where tign, is but as a Colfation, and ſo the Ging is not out of Pol 
Ui Tue ſeſſion, but he may p2eſent befoze the Removal of the Clerk. 
preſented jure 6 Co. 22. b. reſolved. 
fimoniace, whereas he had Title pleno jure; the Caſe above. 3 Bulſtr. go, Cro. Fac. 352. Lit. Rep. 60. 


16. Ik the King p2eſents, and befoze Inſtitutlon oꝛ Jndution, 
the King repeals it, and gives J2otice thereof to the O2dinary, 
who afterwards, notwithſtanding, inſtitutes the Clerk, yet the 
King may pꝛeſent another; fo? the Church is not full, inaſmuch 
as there is not a Pzeſentment. Dy. 12 Eliz. 292. 70. that pzoves, 
_ — made to ſuch Incumbent, is void. 6 Co. 29. b. 
reſolved. 

17. So would it be in that Caſe, though the Oꝛdinary inſtituted 
and induced the Clerk after the Repeal, and befo2e Notice given 
to him, fo2 the Motice adds nothing to the Efſence of the Repeal, 
but only to charge the Oꝛdinary as a Diſturber, if he pꝛoceeds after 
Notice. Dy. 12 Eliz. 292. 70. this will pꝛove as much, that a 
Confirmation to ſuch Incumbent is void, 25 Ed. 3. 47. Agreed 
6 Co. 29. b. Green's Caſe. Wy OY 

18. It the King p2eſents A. and upon a Refuſal of him, bzings 

(% if ove A Quare Impedit, and (b) pending that, B. pꝛocures a P2eſentment by 
preſents by the King of himſelf, thereby deceiving the Ring, and thereupon 
Curpaon the DWinary inſtitutes and induits B. yet that does not put the 
% ant Ring out of Poſſeſſion, but he may p2eſent befoze the Removal of 
the King pre- B. by a Quare Im edit, inaſmuch as the Pꝛeſentment was void; 


ſents the ſan? nd {0 an Inſtitution and Jnduftion without a Pꝛeſentment. 
Preſenree, 6 Co. 29. b. Green's Caſe. a | x | | 


this is void, 


unleſs he recites that Matter, and 0 havehim firſt remoyed, 3 Bulſtr. 90. 5 


, 4. | j 
19. Tf a Man preſents in Time of War, and the Perſon p2e- ; 
ſented is inſtituted and induited - in Time of Peace, yet that does "i 
not put the Patron to his Quare Impedit, but he may pꝛeſent; fo2 ; 
it is but an Inſtitution and Jnduition, without a P2eſentment. = | 
6 Co. 33. Green's Caſe. . Vide 6 Ed. 3. 17e 
20. Tf a Stranger without Title, pꝛeſents by 5 to my | 
Church (being vacant) by Simony, and fix Months $a 3, vet J 
may afterwards pꝛetent; fo2 the Statute hath made the Bꝛeſent⸗ 
ment, Jnſtitution and Jnduition void, and lo there is no Incum⸗ 
bent, no2 is the Church full. Co. Lit. 120. 1 | 
21. If a Lapſe devolves to the King, and after, the inkerioꝛ Oꝛdi⸗ 
nary collates by Lapſe, and his Clerk is inſtituted and indutted, 
it ſeems, that this does not make any Plenarty againſt the King, 
to drive him to his Quare Impedit, but that he may pꝛeſent and 
ouſt the Clerk of the 82 ; fo2 when Lapſe is incurred to the 
King, that cannot be taken away by the D2dinary; and then when 
the ©2dinary collates without a good Title, that does not make 
c) Hab, 302: any Plenarty againſt Him-who hath the Right, as the (c) King hath, 
C-urra, to preſent; fo2 Lapſe incurred to the Ring, is not like a Lapſe in⸗ 
__ curred to the Metropolitan. | ih 
22. I a Man be pꝛeſented, inſtituted and induced to a Church 
by Sinony, though it be vacant as to the King, and the -Pa- 
-_ _ riſh oners, yet is not vacant as to a Uſurper, fox a Man without 
-- Right, ſhall not pꝛeſent to it. Hob. 227. Winchcombe's Caſe, 
f ; | 2 | : | 
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(R) At what Time it may be made. 3 52. 


t. IF a Yan be (a) diſſeiſed of a Mano? whereto an Advowlan is ,, , be 

I appendant, and afterwards, the Church is vacant, the Dil #6» ;: « 
ſeiſee may p2eſent thereto bef2e his re-entry into the Banoz, be: cine » 2144 
cauſe his Title is congeable in any Part of the Bano2. 19 Hen: 6. on of bus 
33. 16 Ed. 3. Quare Impedit 146. Contra 39 Ed. 3. 21. b. Seiſin, and 


; ever implies 

2 Wrong done, omnis diſſeiſina eft tranſpreſſio, fed non omnis tranſgreſſio eſt difſeifina, fi es animo forte 6 
fundum alienum, non quod chi uſurpet tenementum vel jura facit diſſeiſinam ſed tranſgreſſionem, c. Quæren- 
dum eft a udice - animo hoc feeerit, and in antient Time, a Diſſeiſin was defined thus; Diſſeiſin is a 
Perſonal Treſpaſs for a tortious ouſter of a Seiſin. Co., Lit. 153. 6. This Kind of Wrong done to 4 
Man, with Reſpe& to his Lands, differs from other Wrongs which may be done to a Man with Reſpect to his 
Lands, as by Abatement, Intruſion, Deforcement, Uſurpat ion, and Purpreſture; in this ReſpeR, that à Diſ- 
ſeifin is a wrongful putting out of him that is actually ſeiſed of a Freehold ; and an Abatement is when a Man 
died ſeiſed of an Eſtate of Inheritance, and between the Death and che Entry of the Heir, an Eſtranger docly 
interpoſe himſelf and abate 3 and an Intruſion in the firſt Inſtance is, when the Anceſtor died ſeiſed of any 
Eſtate of Inheritance, expeclant upon an Eſtate for Life, and then the Tenant for Life died, and between the 
Death and the Entry of che Heir, a Stranger doth interpoſe himſelf and intrude; in another Inſtance, he that 
entereth upon any of the King's Demeſnes, and taketh the Profits, is ſaid to intrude upon the King's Poſſeſſion. 
In another Inſtance, when the Heir in Ward entererh at his full Age, without Satisfaction for his Marriage, 
the Writ in that Caſe is quod inuruſit, and a Deforcement comprehendeth not only thoſe before mentioned, but 
any Man that holdeth- Lands whereunto another Man hath a Right to it by Deſcent or Purchace, he is ſaid td 
he a Deforcer ; A Uſurpation hath two Significations in the Common Law; one, when a Stranger that hath 
no Right preſenteth to a Church, and his Clerk is admitted and inſtituted, he is ſaid to be an Uſurper, ang the 
wrongful Act that he hath done, is called a Uſurpation ; and when any Subject doth uſe without a lawful war- 
rant, Royal Franchiſes, he is ſaid to uſurp upon the King thoſe Franchiſes, and a Purpreſture (which comes 
from the French Ward Pourpris, which ſignifieth an Incloſure) is, when there is an Houſe built, or an Inclo- 
ſure made of any Part of the King's Demeſnes, or of an Highway, a common Street, or publick Water. 
Co. Lit. 277. 4. 6, —— This Diſſeiſſee hath ju proprietatis, though the Diſſeiſſor hath jus pofferonts, and 
ſo tender is the La of the Poſſeſſions of Perſons, that it won't ſuffer him who hath Right, to forcibly make 
Uſe of, and moleſt the Poſſeſſion, even of a wrong Doer, but in a legal Manner; and therefore the Law 
won't ſuffer a Man diſſeiſed of Lands whereto Common is appendant, to make Uſe of the Common, till he 


make a legal Entry into the Lands whereunto it is appendant; but in this Caſe of an Advowſon, when he 


is diſfeiſed of the Manor to which the Advowſon is appendant, the Perſon diſſeĩſed, may preſent unto ths 
Church before he enters into the Manor; and rhe Reaſon of this-Diftercnce given by Cate in his Comment upon 
Littleton, Fol. 123. 6. is, that in the Caſe of a Common, it would be a Prejudice to the Tenants of the Soil; 
for if the Diſſeiſee might do ir, the Diſſeiſor alſo might put in his Cattle, and that would be a double Charge 
upon the Tenant of the Soil, but not ſo of an Advowſon. 9 Ed. 4. is otherwiſe by Danby, Chief Juſtice, and 


- Needham ; for by Danby clearly, a Man cannot preſent to an Advowſon appendant, if he hath not the Lands 


to which, &c. and (ſays he) if aMan ſeiſed of Lands, and ofu a Advowſon appendaut, be diſſeiſed of the 
Land, and the Advowſon becomes vacant, he ſhall not preſent to the Advowſon, becauſe he can't make a 
Title; for if he entitles himſelf, as to an Advowſon in Groſs, then the Niſſeiſor may falſify it by ſaying, 
that A. B. was ſeiſed of the Lands to which, &c. and infeoffed him ab/que hoc, that it is in Groſs, and if he 
claims it as appendant, the Diſſeiſor may ſay, that A. B. was ſeiſed and enfeoffed him ab/que Hoc, that the 
Diſſeiſee vas ſeiſed at the Time of the Avoidance ; but Littleton contra, that when a Man is diſſeiſed of a 
Manor or Lands, he may ſeiſe a Villain Regardant, and may enter into any Part of the Manor or Lands, and 
therefore may preſent, though he can't have Common appendant withone an Entry; but Danby ſaid fur- 
ther, that the Advowſon 1s not Parcel of the Manor, but appendant, and therefore, there is a Difference, 


becauſe, though a Man diſſeiſed may enter into every Part, yer he can't be ſaid to be entitled to Appendanci-s 


without an Entry into the Manor and Lands to which the Appendancies belong ; and though at Advow- 
fon may be ſever'd, and made in Groſs, that ought to be by one who is Owner, and ſeiſed at that Time, 
and not by a Preſentment when he is out of Poſſeſſion z which note, ſays the Book, is good Reaſon - to which 
Needham, Juſtice, agreed, and ſaid, that where a Tenant for Life aliens the Manor in Fee, he in Reverſion, 
can't preſent to the Advowſon before he enters into the Manor; but per Meyle, the Seiſin, at the Time of the 
Vacancy, is not traverſable ; fo Littleton and Moyle held, that the Diſſeiſee might, and Danby and Needham, 
that he might not preſent before Entry, Bro. Tit. Preſentment, al. Eſgliſe, pl. 30. Fitz. Abr. Tit, Preſent- 
ment, al. Eſzliſe, pl. 13. The ſame Caſe, 19 Hen, 6, pl. 6. is otherwiſe, and per Yelverton, that he in Re- 
verſion may preſent upon an Alienation by Tenant for Life without Entry. 


2. So if a Leſſee foz Life of a Yano, to which an Advowſon 
is appendant, aliens the Manoꝛ, and afterwards the Church is 


| 25 the Leſſo2 may p2eſent befoze any Entry into the Mano, 


fo2 a Fopfeiture, becauſe his Entry is congeable in any Part. 
19 Hen. 6. 33. b 


3. Ik the Leſſee fo2 Life of a Manoꝛ to which an Advowſon fs 
appendant, aliens an Acre with the Advowſon, whereby the Av- 
vowſon is appendant to the Acre, and afterwards the Church 
becomes vacant, the Leſſo! may preſent befoze Entry into the 


Acre, 


— 
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Acre, becauſe his Entry is congeable in any Part fo2 the Foy 
feiture. Contra 18 Ed. 3. 44. per Iſſue, My Reports contra. 

4. If an Husband ſeiſed of a Yano? to which an Advowſon is 
appendant, jointly with his Tife to2 Life, aliens an Acre with the 
Advowſon, whereby the Advowſon is appendant to the Acre, and 
dies, and afterwards the Church is vacaut, the Mite cannot pꝛe⸗ 
one vere the Acre be re-continued, 17 Ed. 3. 7. Reverſion 23. 

1e 8. | 

5. But if the Alience, alien the Acre to another, ſaving the Ad- 
vowſon, and afterwards the Husband dies, the Wife may pꝛeſent 
to the rekt Avoidance, , becaule ſhe ſhall not recover it with the 

CEE, 17 £0: 3 $- 39. O- 

6. So if the Dugband had aliened the Advowſon as in Groſs, 
and afterwards aliens the Mano? to another and dies, the TUife 
may pꝛeſent to the Advowſon when it ts vacant, betoze the Banoz 
be re-continued, becauſe it is in G2oſs. Contra 17 Ed. 3. 19. b. | 

7. If a Wife be endowed of the third Part of a Bano2, and of 
the Advowſon appendant, and aftezwards a fecond Pusband and the 
Wife purchaſe all the Manoz; and after, the Pusband aliens an 
Acre of the Mano2 with the Advowſon appendant, and after the 
ſecond P2eſentment hath paſsT, the Husband dies, and the Te- 
nant in Oower dies, the Wife may p2efent to the third Pꝛeſen⸗ 
tation, although e hath not re-continued the Acre; becauſe = 
Advowſon by the Alienation could not paſs as l to the 
Acre, inaſmuch as the Pusband has but a Reverſion in it at the 
Time of his Allenation. 23 Afliſe 8. adjudged 22 Ed. 3. 3. 7. the 
fame N * adjudged. 

8. N Tenant in Tail of a Panoꝛ ta which an Advowſon is ap⸗ 
pendant, diſcontinue one Acre with the Advowſfon and dies, and 
atterwards the Church becomes vacant, the Iſſue may pꝛeſent be- 
foze the Acre be re⸗ continued, becauſe that the Diſcontinuee ſhall 
never preſent after the Diſcontinuance, it being the firſt Avoidance 
afterwards, 34 Ed. 1. Quere Impedit 179, 

9. Ik Tenant fo2 Lite of an Advowſon in Szoſs, levies a Fine 
come ceo thereof, and afterwards, the Church becomes vacant by- 
the Death ol the Jncumbent, oꝛ otherwiſe, befoze any claim made 
by him in Reverſion.; but afterwards, he in Reverſion p2eſents, in 
that Caſe he ſhall not have that Preſentment, though the levying 
of the Fine was a Fo2feiture, pet till he in Reverſton- had made 
his Election ta take Advantage of. the Foꝛfeiture, the Eſtate of 
Tenant fo2- Lite. is not deſtroped noꝛ ended, and he might have 
taken 822 the Fozfeiture by his Claim in the Lite of the 
Incumbent, and inaſmuch as he did not make his Claim; by the 
Death of. the Incumbent, the pzeſent P2eſentation was a Chattel 
veſted in the. Leſſee, which could not be diveſted. after, by the Þ2e- 
ſentment ol him in Beverſion. Irin. 13 Car. B. R. between: Spring 
and Sir ſuliüs Cæſar, per Curiam, adjudged in a Writ of Erro: 
11 a. Judgment in C. B. in a Quare Impedit, intratur Mich. 
11 r. | 

10. If the Warden of a College makes a Leaſe of a Manor to which an 
Advowſon is appendant, which is not warranted by the Statute, and dies, 
and the Church becomes vacant, Quere, Whether. a Preſentment by the 
Succeſſor is good before Entry. Lit. Rep. 366. 

11, If a Man preſents to à Church in Time of War, and thereupon 
the Preſentee is inſtituted and inducted in Time of Peace, the Law hath 
ſuch a Regard to the original Act, v:z. the Preſentment, that all which 
followed thereupon, though in Lime of Peace, ſhall be void: 6:Ed. 3. 
41, cited in 2 Co. 93. a. Hingham's Cale. - | 
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What ſhall be a good Preſentment. 


: (8) How it may be mages. 
a i td. 
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x. A Common Perſon may p2efent to a Church by Parol. . 
Lit. 120. | 
2. Tf a common Perſon pꝛeſents to a Church by a Writing, 
yet it is not a Deed, but only in the Nature of a Letter ts the 
Biber; Co. Lit. 120. | 
3- The King may pꝛeſent (a) to a Church by his Letters Ba e 
tents, 2 Ed. | Rot. Patentium Membr. 5. be no Doubt, 


but that the King may preſent to his Church by his Letters Patents, but under what Seal ſcems io be the only 
Queſtion in the Books, where the King hath not a Right of Preſentation, in Right of his Crown in 7% 
jure, but in the Right of a Part of his Foſſeſſion, to which there belongs a Sal, or in the Right of auother ; 
and as to that, in Moor 874, in the Caſe of the King, und the Biſhop of Lincoln and King, where the King, 
was ſciſed of an Advowſon in Right of his Dutchy of Lancaſter, and preſented King one of the Defendauts as 
in pleno jure, under the great Seal of England; the Queſtion was, Wherher that was good, it not being 
under the Seal of the Dutchy, aud it was adjudged good; for a Preſentat ion is but as a Fruit fallen from a Trce, 
and the King may preſent by Parol, becauſe a Preſentation is but as a Commendation to the Biſhop, as it had 
been before adjudged, Trin. 8 Fac. Rol. 1811, and what made it a Queſtion, ſeems to be the Statute of 
32 Hen. 8. that all the poſſeſous of Wards ſhonld be under the Court of Wards. - The Cafe above referred 
to in Moor, is the Caſe of rhe King peru: .in C. B. reported in Cro. Fac. 247. where 
the King had the Advowſon by Reaſon of Wardſhip, and the Church became vacant duting the Minority of 
che Heir, the Heir ſues his Livery, the King preſents thereto under the Great Seal, and afterwards (without 
mentioning this firſt Preſemment) preſenrs another under the Seal of the Court of Wards, the ſecond preſentee 
is admitted, inftirmed and indufted, without Notice of che firft preſentment, che Ring brings a Quare Impedit 
againſt the firſt Preſentee, and it was held by Cote and Foſter, the ſecohd preſentment under the Court of 
Wards is good; for the King may preſent by Parol, and cited che Caſt underneath in RelP's Abridgment cf 
19 El. 2. Jaare Impedit 60, and 38 Ed. 3. 3. for nothing is granted or given by the Preſentment, but it 15 
only z Commendat inn to the Biſhop, and a Declaration of the King's Will, which, as it may be Parol, fo 
clearly it may be under the Privy Seal; and Cole ſaid, rhar a Preſentation is not to be compared to a Grant, for 
there tis ocherwiſe ;, and that Point as to a Grant was mentioned inche Caſe in Moor. — In the Caſe of Stephens 
aud Potter, reported in Cre. Car. gg. 100. it was agreed, that the King may preſent to any Church which he 
hath in Right of Wardſhip, either under the Great Seal, or under the Seal of the Court of Wards; but a Pxe- 
ſentation under the Seal of the Court of Wards, where the King hath not a Right to preſent in Right of che 
Ward is void, and cannot make an Uſurpation, becauſe the Title to the Preſentation is void, and fo there is no 
Preſentation; and an Inftitution without a Preſentation is void, as it is held in Greer?s Cafe, 6 Co. 29. b. but 
where there is a Preſentation under the Great Seal, and another under the Court of Wards the ſame Day, and rhe 
Preſentation under the Court of Wards doth not make mention of the firſt Preſentation, and revoke ir, the 
Preſentation under the Great Seat ſhall be preferred. | | 


- 4. Tf the King be deceived in his Title (b) to the P2eſentatfoti, (0 This mutt 
it is a void Pzefentment, 6 Co. 29. b. Dubitatur. Dy. 16 Eliz. we 3 
Fol. 327. 6 Co. 29. b. adjudg d. wREre "THe 


| | Foundation of 
the King's Title is from another Cauſe than that on which he preſets, as the Caſe in 6 Co. 29. b. cited by Rolls 


is, that the King, by his Letters Patents, reciting that he had a Title by Lapſe preſented to his Clerk, whereas 
in Truth, at that Time he was the very Patron, that Preſentmenc was void, and the Caſe of 17 Elix. Dy. 339. 
is cited by Cook, (where a Preſentation is obtained from che King, pending a Quare Impedit ) the King here 15 
deceived, andthe Preſentment void, and is the ſame, as if the King preſents one, and afterwards repeals bis 
Preſentmenr, and netwichſtanding the Biſhop inſtitures and inducts the firſt Preſentee. But where the Right of 
Preſentation accrues to the King, by Reaſon of his Dutchy of Lantaſfter, aid he preſents in pleno jure, there lie 
is not deceived, nor does he miſtake his Title: Moor 874. the King againft the Biſhop of Lincoln and Ning; 
and the ſame Point cited in the above Caſe of Cro. Fac. 247. But upon a Special Verdict, it was fow:d 
(int. alia) tlut Queen Eliz. nor habens preſentandi preſented to the Advowſon as in pleno jure. Juſtice Ces. 
held, that it was à voi Preſentment, for the Queen was deceived: in her Preſeitment, which made it mercly 
vold as to the Qneen, who can do no Wrong, bit Quere de hoc; for though the Jury found that the Queen lud 
minus jus preſentandi, yet foraſmuch as ſhe preſented, ſhe had gained the Poſſeſſion, the Admiſſion und 
Infticution* of her Clerk; and had majus jus than he who hath not any. Title. Cro. Car, 585. 589. 591. 
Tates werjus Sir Job Dryden & al. Mich. 10 Car. Rol. 1473. 


5. The Ging may pꝛeſent by Parol, () without any P2eſent- ( The King 
ment in Writing. 19 Ed. 3. Quare Impedit 60. Agreed Co. Lit. 120. Cannot grant 


1 | — any Thing but 
by Matter of Record, but for as much as a Preſentation is only a Commendation or Declaration of the King's 
Will, and he is ſuppoſed to have no Beugfit or Loſs thereby; he may do it by Parol. Moor 876. C.. 
Fac. 248. Cre. Car. 99. x 
6. ff 
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6. Tf the King g2ants a Pꝛeſentation by his Letters Patents, 
by thoſe TWo2ds (damus & concedimus) without any Wods of Pꝛe⸗ 
ſentment, yet, it ſeems, that ſhall amount to a Pꝛeſentment, and 
larrant to the Bichop to inſtitute, &c. Dubitatur 


is a good N 
19 Ed. 2. Quare Impedit 60. 

7. If a Man preſents ad re#oriam, it is as good as if he had preſented 
ad eccleſiam. Cro. Jac. 248. 

8. A Preſentment by the wrong Name of a Corporation was held good, 
cited in Cro. Fac. 248. — But where the Head of a Body Corporate, 
preſented by a wrong Name, it was ſaid, that will make no Uſurpation, 
and the Clerk preſented by ſuch Perſon, ſhall not be deemed a Diſturber. 
1 Bulſtr. 91. Doctor Ayry verſus Sir Richard Lovelace. 


Revocation. 


(T) Who may revoke his Preſentation, 


t. T HE King may revoke his Pꝛeſentation. 14 Ed. 3. Quare 
Impedit 5. 28 Ed. 1. Rot. Patentium Membr. 24. 2 Ed. 2. 
Rot. Patent. Part 1. M. 3. Dy. 18 Eliz. 348. 12. Fitz. Na. Bre. 34. c. 
271. d. Dy. 12 Eliz. 292. pl. 70. De may befoze Inſtitution. 
25 Ed. 3.47. Admitted and adjudged, 7 Hen. 4. 32. Dy. 16 Eliz. 327. 4. 
Cre. 247, After Letters obtained fo2 Admiſſion, Inſtitution and Induckion, 
and befoze Execution thereof. 14 Ed. 3. Quare Impedit 5. 
(a) 1 Leon, 2. Tf the King's P2eſentee be inftituted, the Ring (a) cannot re- 
156. contra, voce it afterwards, and befoze Judution. Dubitatur 18 Eliz. Dy. 
ee : 348. 12. 25 Ed. 3. 47. Admitted, as it ſeems; fo? it was certi- 
full againg ky'd, he was admitted after the Letters of Repeal. 
the King before Induction, . 


2. Ik the King's Pꝛeſentee dies after Inſtitution, and befo2e 

Induction, that is a Revocation in Law, ſo that the 101 0 ſhall pre- 

(b) x Leon. ſent (b) again; becauſe the Ring hath not the Effeſt of his Pꝛelen⸗ 
156. Trin. tation. Dy. 20 Eliz. 360. pl. 7. admitted, and 9 Co. 132. Holt ſaid, 


83 that it was there ſo reſolves Dubitatur. Dy. 18 Eliz. 348. pl. 12. 


the Biſhop of Norwich, the ſame Point adjudged. 9 Co. 132. The ſame Point cited in Helt's Caſe, 


4: Ik the Chancellor pꝛeſents to a Benefice, ſuppoſing it to be 
under Value, whereas in Truth it was above the Value, and there⸗ 
upon the Perſon p2eſented is admitted and inſtituted, and befoze 
Tnduftion the King appzized of it, repeals the Pꝛeſentment, and 
—AA Preſents one in his own Name, this is a good Repeal, becauſe, as 
2:4, It ſeems, the King hath a Right precedent, and the King is alſo 
detceived in his firſt Sꝛant. 38 Ed. 3. b. 9. adjudged. 
(e) That a 5. By the Common Law (c) a Lay Patron may vary, af- 
common per- fer he hath preſented, and pꝛeſent adother. Skene Regiam Ma je- 


ſon, 1. e. a ſtatem, 10. b. ver. 3. 31 Ed. 1. Quare Impedit 85. ſo by our Law. 
de,, de Ius, Linwood, Fol. 110. b. 38 Ed. 75 b. 14 Ed. 3. 2. b. and that the 


fencarion, and Oꝛdinary MAY admit which of the Clerks he pleaſes. 


after he harh preſented one, may preſent another, the Books all agree; but a common Peron may not revoke 
his Preſentation, though the Opinion of Dodderidge in Latch 191. in the Caſe of Stoke and Sykes was, that « 
common Perſon might revoke, and, ſays he, if the Patron preſents one, and the Ordinary admits him, bur 
will not inſtitute him, a duplex querela lies againſt the Ordinary to make him do his Duty ; but if both Par- 
ſons claim from one Patron, and one ſucs out a duplex guerela, a Prohibition will not lie before Inſtitution, 
which Jones deny'd, and ſaid it had been reſolved otherwiſe. To underſtand this Caſe, tis neceſlary to 
be known, that a duplex querela 4s to be made Uſe of, when a Clerk who is preſented ro a Renetice, offers 
hiniclf to the Biſhop, or other Perſon, having the Power of Inſtitution, and is refuſed, or unreaſo 


* 
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nably or 
illegally 
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illegally delayed; in that Ca ſe, he may appeal ro the immediate Supen ior, (to the Archhifhnp, at hen the O, 
dinary refuſes, or to the Court of Delegates, erhen the Archbiſtag refus, G ) ana therevpory chtealn an Inftreune.: 
directed to the Ordinary, called a duplex querela, comaining a Monitjon to inſtitute within a certain Day, or 
if he refuſe, then to appear and ſhew Cuiſe why he Goth nor , with an Inhihition that nothing be done pede 1:2 
lite, to the Prejudice of rhe Party complaining : This being delivered fo the Biſhop, and the Clerk preferring 
himſelf three Times at convenient Diſtances within the Tame appointed, if the Biſhop neither olisys 1.04 
appears, he is pronounced Contumatious, and Inſtitution is decreed and piven by the Superior; but if ths 
Biſhop appears by himſelf or Proxy, and alledoes a Marrer of Spiritual Cognizance, as that the Church 9 
full, or rhe Clerk immoral or inſufficient, then the Superior Court proceeds ro Trial, and as the Matter appears, 
gives Tudgment for Or againſt the Inflitution, — But if the Archbiſhop decrees, and grants Inſtitution to fact 
Clerk, and cauſe him to be indeed, and the Biſhop and the Preſence of another Patron ſue before the Delegates 
to avoid the Inflitution, a Prohibition will lie, becanfe Indu&ton gives a Temporal Right, and is not to be avoided 
but by a Suit at Common Law. Moor 879. Middleton werſus Latete. Heb. 15, — The latter Part of the dove 
Caſe, in Latch 191, is again in the ſame Book 2535 and Dodderidge ſtill held his former Opinion, and there is 
a Quere at the End of the Caſe, that atter Admiſſion of the Perſon preſented by the Patron, it he preſents again, 
and the Ordinary admits, inſtitutes and inducts the laſt Perſon preſented, What Remedy is there for the firit 
Perſon preſented? So if a Spiritual Perſon changes his Prefentatzon by the Confent of the Ordinary, What Re 
medy ſhall the firſt have after Induction of the Second? It ſeems none: Becauſe the Spiritual Court utter H- 
duftion, cannot concern themſelves with the Preſentation, Admiiſion or Inſtitution, and though the Common 
Luv will adjudge Induction and Inflitution without a Preſentation void, yet here is Preſentatiun, Admiſſion and 
Inflitution, therefore the Induction is good. Whitlock, in the above Caſe in Latch 254, ſaid, rhat the 
Canon Lago did allow a Layman to vary his Preſentation, but not a Spiritual Man, but that in our Luv 
"us all one; but it was agreed by Dodderidge and Jones, that the Books all make this Difference between 
a Layman and a Spiritual Perſon ; that a Layman is ſuppoſed not to be able at firſt to diſcern of the Siufficicency 
of the Perſon preſented, but a Sprritual Perſon may be able; therefore one ſhall vary his Preſentation, and the 
other not, and ſee Kelway 154. Ney 91. Lane 72 and 73, as to this Point: And the Biſhop of London, in 
his Codex 836, ſhews us, that this Diſtinction berween the Pre ſentat ions of Lay and Ecclefraſtical I'erfons, is 
expreſly laid down in a decretal Epiſtle to the Biſhop of Norwich, which is to be found in tlie Body of the 
Canon Law, cum advocatus clericum idoneum Epiſcopo preſentaverit, & poſtulaverit poſtmoadum, es non rifutato, 
alium aque idoneum in eadem ecelgſia admitti ; quis eorum alteri preferatur, Judicio Epiſcopi credimus relinguen- 
dum fi Laicus fuerit cujus competit preſentandi. Verum fi Collegium, wel Eccleſiaſtica Perſona proentationem 
haberet, qui prior eft tempore, jure potior e videtur And the ſame is the Language of Lindzwood, f dug efſent 
preſentati ab uno, fi quidem preſentans eſſet Clericus qui vartare non poteft, praferri deberet primo Praſentatus « fl 
w'ern preſentatus eſſet Laicus foret in Gratificatione Epiſcopi quem velit admittere. And ugain „per preſentationem 
fatam yer Laicum acquiritur jus ad rem, commutabiliter tamen: Sed per præſentationem Patron: Clerici acquiritur 
Jus ad rem, incommutabiliter. And, ſcias guogue quod Patronus Laicus ſucceſſive puteft plures pralentare nan 
tamen fer præſentationem ſecundi removetur primus, Jed accumulatur prima. 


6. But by the Law alſo of the Realm, an Eccleſiaſtical Patron 
cannot vary from his Pꝛeſentation, quia Preſentatio a Clerico Pa- 
trono facta vim habet electionis & eligens indignum privatur ipſo jure. 
Skene Regiam Majeſtatem 10. b. verſ. 3. 31 Ed. 1. Quare Impedit 185. 
Do by our Law, a common Lay Batron cannot revoke his JDꝛc⸗ 
ſentation. Dy. 18 Eliz. 34. 8. 12. 


(C) What ſhall be called a Revocation. 


. II the King p2eſents to a Benefice, and dies beto2e his Clerk 

is admitted and inſtituted, the Pꝛeſentment is revoked in 

Law by his Death. Mich. 8 Jac. Scaccario, and (a) Hill. 8 Jac. () 2 c;,,, x, 
Scaccario, between Calvert and Kitchin, adjugded per Curiam. 

2. Ik the Ging p2efents to a Benefice, and (b) afterwards pze-, . 
ſents another, without a Revocation of the fozmer, 82 a Mention (2; (724 
made thereof, yet that is a Revocation in Law of the fozmer, 4-44, * 
Mich. 8 Jac. Scaccario, Hill. 8 Jac. Scaccaiio, between Calvert and #d -e. 
Kitchin, per Curiam. (c) Dy. 12 Eliz. 292. 70. 16 Eliz. 327. 4. (c) The Entry 


: t this Caſe ! 
in Bendloe. 269. e eee 


The Rol. 745. 

3. But it is otherwiſe, if ſuch ſecond Pꝛeſentment be obtained 

by Fraud and Deceit trom the King, pending a Quare Impedit 

by the King upon the firſt G2ant, Notice being given to him ot his 
firſt G2zant. Dy. 17 Eliz. 339. pl. 47. 6 Co. 29. b. Green's Caſe. 

4. Ik the Perſon p2eſented by the King dies aſter Inſtitution, 

and before Jndution, that is a Hevocation in Law, n the 

ng 
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(«) x Leon. King had not the Effeſt of his (a) Pꝛeſentment, and ſo ſhall pre- 
* Fe ſent again Dubitatur. Dy. 18 Eliz. 348. 12 Co. 9. Hob. 329. Said 
the Biſhop of tO be reſolved in the ſaid Caſe of 18 Eliz. Dy. 20 Eliz. 360. J. ad- 
Norwich, matte, 
7-in. 32 Eli. 5, Tf the King preſents, and afterwards, befoze Induction, he 
c. re revokes it, but befoze Notice given thereof to the Dwdinary, the 
' Dddinary inſtitutes and indus him, yet, it ſeems, this Pꝛeſent⸗ 
ment was well revoked in Law, and the Acknowledgment thereof 
to the Oꝛdinary is not material, as to the Subſtance of the Revo- 
cation, but only to diſcharge him trom being a Diſturber. Dy. 
12 Eliz. 292. adjudged as it ſeemeth; but Dy. makes a Quere of it. 
3 Dy 16 Eliz. 328. 6. Vide 25 Ed. 3. 47. that ſeems to pꝛove 
t. 

6. Ik a Pan pꝛeſents, and befoze Inſtitution, dies, yet, it 
ſeems, that is not a Revocation in Law of the J?eſentment, 
becauſe it paſſed from him by the P2eſentment. 24 Ed. 3. 30. that 
ſeems to pꝛove it. 

7. If the King hath an Advowſon by Reaſon of Wardſhip, and after- 
wards the Church becomes vacant during the Minority of the Heir, and 
after his full Age, the Heir ſues out his Livery, the King preſents under 
the Great Seal, and afterwards, without mentioning it, preſents another 
under the Seal of the Court of Wards, the laſt Preſentment 1s good, and 
is a Revocation of the former. Trin. 8 Fuc. 2 Cro. 247. 248. Vide the 
Caſe of Stephens and Potter. Mich. 3 Car. 3 Cro. 99. Upon a Caſe referred 
to the Lord Keeper, he was of Opinion, where there were two Preſen- 
tations the ſame Day, one under the Great Seal, the other under the 
Seal of the Court of Wards, that the laſt was void. 


Preſentment. 


Examination. 


(X) What Time the Ordinary ſhall have, to examine the Clerk. 


% Canon I. RE the antient (a) Canons, the Sithop had two Months Time 
Provincial, in ta (b) inquire and infozm himſelf of the Sufficiency and 
we Tame of. Qualities of every Clerk p2eſented to him, as appears by the Can- 


ytephanus þ 
Lain, non in 1 Jac. Cap. 95. 

Archbiſhop of Canterbury, Anne Dom. 1 222, 6 Hen. 3. Edit. Oxon, Page 135. Gibfon's Codex, 2 Vol. 
tol. 846. Canons of 1503, 95. 

(by My Lord Hobart, in Anſwer to what had been ſaid, that the Ordinary ought to receive the Clerk of 
hm chat comes fit, hell the contrary ; for as he may take a competent Tame to examine the Sufficiency and 
Fitneſs of a Clerk; ſo may he give convenient Time to Perfons intereſted (to take Knowledge of the Avoid- 
ance, even in Cafe of Death, and where Notice is to be taken and not given) to preſent their Clerks to it. 
Hob. Rep. 317. In 3 Leon. 46, Caſe 66, adjudged Mich. 15 Elix. C. B. it is ſaid, that if the Church 
becomes void by the Death of the Incumbent, in which Caſe the Patron is to take Notice at his Peril, without 
any Notice given him by the Ordinary of the Incumbent's Death; if the Patron preſents his Clerk a Week 
before the ſix Months be ended; and the Ordinary refules the Clerk for Inability, . becauſe he is unlearned, and 
then the ſix Months paſs before the Patron preſents another; in ſach Caſe, the Biſhop ſhall have the Collation - 
for it was the Patron's Folly, that he did not preſent before, ſo that the Ordinary might examine him; and 
if he had been found unfit, that he might preſent another to the Ordinary within a convenient Time, and for 
this, a good Caſe is cited of 14 Hen. 7. which had been long debated, where the Ordinary commanded the 
Clerk to come to him afterwards to be examined, becauſe the Ordinary then had other Buſineſs, and there the 
better Opinion of the Book is ſaid to be, that it was a good Plea for the Ordinary, that he did not refuſe the 
Clerk, but that the Clerk did not return to him again, and that the ſix Months expired, for which Reaſon he 
made the Collat ion, and that the Patron made his Preſentat ion too late, ſo that he had not a coppenient Time 


to examine him, 
2 2. Þut 


1 


— — — — — 
1 A 
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— Put by the Canon made 1 Jac. Cap. 93. tis adjudged, that 


Preſentment. 


Refuſal. 


What ſhall be a good Cauſe of Refuſal, 


V In Reſpect of the Perſon preſenting. 


b. H is a good Cauſe of Refuſal of the Clerk, that the Perlon 
pꝛeſenting, being Patron, is excommunicated: 15 Hen. 7: 7r b. 
Said to be held in our Books. 5 Co. 58. Specot's Cale, 

2. If there be three Jointenants of an Advowſon, oz of the next 
Avoidance, and one 92 two of them only preſent, the Bilhop is not 
a Diſturber if he refuſes him, fo2 he is not bound to admit the 
Clerk it all the Jointenants do not join in the Pꝛeſentment. 
Dy. 14 Eliz. 304. 54. | 

3. But if there be three Grantees of a next Avoidance, and after- 
wards the Church becomes vacant, and two of them preſent, the 
Third being a Clerk, the Oꝛdinary is bound to admit him, becauſe 
he cannot join in the Pꝛeſentment of himſelf; and he may relin- 


quiſh his Title, and accept a Pꝛeſentment from the other two. 
Dy. 14 Eliz. 304. 


. 
4. Ik there be four Coparceners (a) of an Advowſon, and the two (a) This z 
Eldeſt, 0M the Eldeſt, and the Third preſent, and the other preſents miſprinted tit 


another, and not altogether, oz the Eldeſt Sole, the Ozdinary 
may refuſe all their Clerks. Co. Lit. 186. b. 


R 
C 
L 


olls, for the 


ale in Co, 


it. is thus; 


if there be four Coparceners, and the Eldeſt and the Second preſent, and the other tivo preſent another, jointly 
or ſeyerally, the Ordinary may refuſe them all, for the Eldeſt did not preſent alone, but ſhe and one other of 


her Sitters, Vide Keil 49. à. 


What ſhall be a good Cauſe of Refuſal, 
In Reſpe& of the Perſon preſented, 


(Z) For what Cauſes they may be refuſed, 


FFF 
und at mes durin S Comozancy 
within his Dioceſe, he commonly haunted 7 and other 2 


and play d at unlawful and * Games, Ob quod & diverſa conſi mi- 
lia crimina, the ſaid Perſon pꝛeſented, was Criminoſus, and by all 
the Juſtices, the particular Oefets above do not make the Per⸗ 
ſon pzeſentedCriminoſus, fo that none of them deſerved a Refuſal, 


| becauſe 


2 


* 


— 


Pk Preſentations 


becauſe they were but mala prohibita, 5 Co. 58. Specot's Cele, this 
Caſe cited to be adjudged, and that the U02Ds obs diverla crimina, 
are too general and uncertain. 8, Eliz. Dy. 254. pl. 2. tt a 
Quare Impedit. N 

2. Reſolved, that all ſuch which are ſufficient Cauſes to deprive 
an Jncumbent, are ſufficient to refute the Perſon p2eſented. 
5 Co. 58. Specot's Caſe. 

2. It is not any Cauſe of Refuſal of the Perſon pꝛeſented, that 
he hath another Benefice, becauſe it is at the Peril of the J-erſon 
p2eſented, and, peryaps, the ſecond Benetice, is better than the 
firſt, and the firſt only thall be void; and therekoze it would be mil 
chievous to the pꝛeſented Perſon, if, theretoze, he ſhould be re- 
ſuſed. 14 Hen. 7. 28. b. Curia. | 

4. It is a good Cauſe of Retuſal, fo2 that the Perſon pꝛeſented 
was perjur'd, although there was no Conviction of it. Dy. 13 Eliz. 
Fol. 293. pl. 33 38 Ed. 3. 2. b. 3 

5. So ſhall it be, though he was perjur'd in a Suit between the 
O2dinary and another. Dubitatur 38 Ed. 3. 2. b. 

6. It is a good Cauſe of Refuſal of the Perſon pꝛeſented, becauſe 
that he is a Villain. 14 Hen. 7. 28. b. Curia. 5 Co. 38. Specot's Cafe. 

7 It is a good Cauſe of Refuſal that the Perſon pꝛeſented hath 
kill'd a Man. 38 Ed. 3. 2. b. 

8. The Oꝛdinary may refuſe a Clerk upon his own Knowledge of 
an Offence committed by the Perſon pꝛeſented, that is a good 
Cauſe of Refuſal, although he be not conviited of it by their Law; 
_ yall be tried by an Jſſue, whether it were true oz not. 
38 Ed. 3. 2. b. | - 

9. Tt is a good Cauſe of Refuſal of a Clerk, fo2 that he is Simo- 
niacus in the ſame Pꝛeſentment, 1: e. hath made a co2upt Con- 
trait to be pꝛeſented. 

10. So it is a good Cauſe of Refuſal of a Clerk, that he is 
Simoniacus in another Benefice than that to which he is now pꝛe⸗ 
ſented, Trin. 16 Jac. C. B. between Boughton and the Biſhop of 
Rocheſter, in a Quare Impedit, per Curiam. pes 

11. In Vaughan 208, it is ſaid, it is no Exception to diſable a Man of 
having any Church Dignity whatſoever, that he is not Knowing in the 
Hebrew or Creek Tongue. 

12, But it is a good Cauſe of Refuſal, if the Perſon preſented doth 
not underſtand the Language of the Country where he 1s to preach. 
1 Go. 119. Albany againſt the Biſhop of St. Aſaph, adjudged Mich. 
30, 31 Elu. B. K. Intratur Trin. 27 Ela. 1 Leon. 324. 

13. Where a Biſhop refuſed a Clerk becauſe of Inſufficiency, it was 
adjudged an ill Plea to ſay, that tempore preſentationts illius fuit perſona 
in literatura minus ſufficiens ſeu capax ad habendum dictum Eccleſiam, but the 
Biſhop ought to ſet forth the Cauſe of his Refuſal of the Clerk in a par- 
ticular Manner, that the Court may judge whether the Cauſe be ſufficient 
or not; but both the Judgments, as well in the Common. Pleas in the 
Action, as that in the King's Bench upon the Writ of Error, were reverſed 
In 2 Houſe of Lords; this Caſe is reported in 4 Mod. 134. 3 Lev. 303. 
2 Salk, 529. _ 

14. If the Biſhop collates by Lapſe, and before Induction, the Patron 
preſents his Clerk, the Biſhop may refuſe him. Dy. 277. a. A Bi- 
ſhop can't refuſe his Clerk for Want of his Letters Leftrmonial, but he 
ought to make Proof to the Biſhop that he is a Deacon, and that he hath 
Orders, otherwile the Biſhop is not bound to admit ſuch Clerk. 1 Leon. 
230. Caſe 312. Palmer verſus the Biſhop of Peterborough. Cro. Eliz. 241. 
The ſame Caſe Tri. 33 Elz. B. K. | 

15. The Biſhop of London in his Codex, 2 Vol. 851. after having told 
us that the- two general Rules of the Common Law upon this Head : 
1. © Thatallſuch as are ſufficient Cauſes to deprive an Incumbent, are ſuf- 
< ficient Cauſes to refuſe a Preſentee. 2. That if a Man be guilty of 
“Crimes which are mala in ſe, (as Incontinence, Murder, Manſlaughter, 

8 Hereſy, 


— Pf Preſentations by Simony. 


5 Hereſy, Schiſm, Simony, Perjury,) he may be legally refuſed; but it 
© Crimes are alledged that are only mala probibita, (as haunting of Taverns, 
« Gaming, &c.) the Refuſal can't be warranted z which Rules (lays he) 
are well calculated for the Benefit of Patrons and Purchaſers, to facili- 
* tate their obtruding of Sons or Relations upon the Church, for Sup- 
port and Maintenance, but he tells us, it is a melancholy Conſideration, 
with Regard to Religion, that the Biſhop who hath the Care of all the 
souls in his Dioceſe, and is bound in Conſcience to fee them well taken 
Care of, ſhall be bound in Law to commit that Care to ſuch Perſons 
« who are known to live like Laymen, in Contempt of the wholeſome 
„ Orders of the Church, for the grave and decent Behaviour of the 
« Clergy, and this, merely, becauſe they are not quite wicked and 
* jrregular enough to be deprived in a legal Way. 


- — . * 4 


Of Perſons preſented by Simony. 


8 MONT, ſays my Lord Coke, in the Caſe of Sir William Boyer, 
O againſt the high Commiſſion Court, upon a Proh:bit:on, is worſe than 
Felony; it is an enormous Crime, if Money be paid to preſent one to a 
Benefice, though it be not paid to the Patron, nor had the Patron any 
Knowledge of it, yet the Incumbent ſhall by this, be deprived of his 
Benefice, and the Patron alſo pro hac vice, ſhall loſe his Preſentation. 

2. And the Abhorrence of the Law to $1mony hath been ſo great, that 
in the Caſe of Philips in C. B. Mich. 15 Car. 2. 1 Sid. 170. it was held 
not to be pardoned by a general Pardon of all Offences which the King 
may pardon. — 1 Sid, 222: the ſame Point adjudged per Curiam, and 
the above Caſe cited, but per Curiam, admitting it is pardoned by the 
general Pardon, yet the Pardon ſhall, not ſo relate, as to reſtore. him to 
the Church that became vacant by Simony. Lit. Kep. 15. Moor 916. 
Smith verſus Shelburn, Caſe 1299, ag” 1 Piint * Co. Eliz. 685. 
the ſame Caſe, but not the ſame Point adjudged, Hob. 167. the ſame 
2 
3. Yet this Abhorrence of the Law to Simony, ſeems to have ariſen 
from the Canons that had been made againſt it, and the following A# of 
Parliament; for it is ſaid in the Caſe of Oldbury and Gregory, Moor 564. 
pl. 769. that it was not an Offence at Common Law, nor was a Plea of a 
Simonzacal Contract, to enter into a Bond allowed to be a good Bar to an 
Action upon the Bond. 1 Lut. 346. 5 
4. Many Church Canons had heen made againſt S$:mony, partxularly 
in the Time of Hen. 2. a Provincial Canon was made againſt it by the then 
Archbiſhop of Canterbury, and amongſt the Canons of Othobon, Anno 
52 Hen. 3. there is a ſevere one againſt Simony, and it is thereby pu- 
niſhed with Deprivation, Diſability, Sc. 5 
. 5. The firſt Act of Parliament was the 31 Elix. Cap. 6. Se 4. And 
fo2 the avoiding of Simonp and Conuption in Pꝛeſentations, 
Collations, and Donations of and to Benefices, Dignities, Pꝛe⸗ 
bends, and other. Livings and Pzomotions Eccleſiaſtical, and in 
Admiſſions nſtitutions and Jndufions to the ſame; — $eR. 5. 
Be it further enated, by the Authozity afo2eſaid, that if any Per- 
fon or Perſons, Bodies Politick oꝛ Cozpozate, ſhalt; oꝛ do at an 
Time after the End of 4 Days next, after the End of this Seflio 
ot Jarliament, fo2 any Sum of Honey, Reward, Gift, Þ 


f | — 


f this 


02 other Affurance of oz fo2 any cute is 
Sum of Boney, Reward, Gift, 9 ny * 


miſe, G2ant, Bond, Covenant 


20fit, oz Benefit whatſoever, e 53. 


direckly oz tndiretty, pꝛelent o2 collate—————— — 
Aa 6. Simony, 
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Df Pꝛeſentations by Simotiy. : 


Gibfon's Co- 
dex, 39. 


6. Simony. The Nature and Extent of „%nem, ſceins properly to 
belong to the Cognizance of the Spiritual Court, and before this Act of 
Parliament, they always had the Cognizance of it; and this Act doth not 
ſeem to reſtrain or diſturb the Judges of the Spiritual Courts in the Pro- 
ſecutions of it, according to the Laws of the Church, any further than 
the prohibiting of them, in Caſe they proceeded contrary to this Statute 
upon any of the Heads contained in it; accordingly, as there is in this 
very Statute, a Special Saving to the Eccleſiaſtical Juriſdiction, and in the 
Statute 5 Eli. Cap. 23. the Cognizance of Smony is plainly acknow- 
ledged to belong to the Eccleſiaſtical Court; ſo the moſt early Judgments 
that were given upon this Statute in the Temporal Courts, ſuppoſe and 
aſſert the ſame Thing. Auno 41 Elna. in the Caſe of Kiſby and Went- 
worth, a Prohibition having been obtained upon this Statute in a Suit for 
Tythes, on a Suggeſtion of $:mony in the Parſon, and by Conſequence of 
no Right to the Tythes, as having never been Incumbent, the Court 
ed, that Simory might be more aptly determined in the Spiritual 
ourt, and a Conſultation was awarded : So, in the Caſe of Baker and Rogers, 


G) SY = Cro. Elis. 789. (a) the Court declared as follows; That it appertains to 
0 ro. IX. (6 


in the Codex, . the Spiritual Court to determine Simony, and not to this Court (of 


15 miſtaken, 


Common Pleas) to meddle therewith; and though it were ſaid, that 


c 


it is chere ſaid © jn the Spiritual Court they ought not to intermeddle to diveſt the Free- 


to be 78. 


(1) Bond: of 


Reſignation. 


Page 18. 


(c) Viſitation 
Charge, 
Page 40. 


(ce) Gibjon's 


Codes, 84. 


hold, which is in the Incumbent after Induction, true it is, they ſhould 
not meddle to alter the Freehold ; but they meddle only with the 
© Manner of obtaining the Preſentment, Which, by Conſequence di- 
“ veſts the Freehoald, by the Diſſolution of the Eſtate, when Admiſſion 
e and Inſtitution are avoided :” Or rather, the Act of Parliament having 
voided the Admiſſion and Inſtitution ab initio, he never had the Freehold 
in him. — Thoſe Things being (b) duly conſidered, ſeem fully to warrant 
the Obſervation made upon this Statute by the learned Biſhop S!z{lingfleet : 
© That it doth not abrogate the Eccleſiaſtical Laws as to Stmony, it only 
« enacts ſome particular Penalties in ſome more remarkable Simoniaca! 
« Acts, as to Benefices and Orders; but never once goes about to repeal 
* apy Eccleſiaſtical Laws about Simony, or to determine the Nature and 
„ Bounds of it.“ And by the learned Biſhop Male, This Act, Gt. is 
« not Privative (c) of the Juriſdiction of the Church or its Conftitutions, 
but accumulative; it leaves the Church all the Authority it had before, 
Ae. only whereas till now thoſe Crimes were inquirable and pumſhable 
dy the Eccleſiaſtical Judge alone, they, may now in ſome Caſes ſpeci- 
* fy'd in this Statute, be brought before the Civil Magiſtrate alſo. 


2. Petfon 02 Perſons. If one who hath no Right to preſent, 
doth preſent by Reaſon of any corrupt Contrast, Agreement, &. though 
this be a Ufurpatton, it being without a Title, yet, becauſe it is by Means 
of a Simoniacal Contract, which is (d) the Cauſe thereof, (for otherwiſe it is 
to be intended, that he would not have permitted that Preſentment) it 
was held, that it was S7mony, as well as if the Grant had not been void. 
Cro. Elia. 789. Buker and Rogers. 1 Inſt. 180. 2 Inft. 153, —— And 
tis to be obſerved, that this Clauſe is general, If any Perſon or Perſons, 
Sc. and makes no Difference in Preſentations by the Father in Behalf of 
his Su, more than in the Cate of other Perſons, yet in the Cafe of Smith 
and Sherburn, in Moor 916. Cro. Eliz. 685, 686. A Father contracts for 
the next Avoidance for his Son in his Preſence for 1001. and afterwards 
the Incumbent diet, and the Father preſents the Son, and the Son is in- 
ducted, Anderſon held that to be Simony z but all the other Judges contra, 
that it was not, though the Son was preſent 5; but Anderſon ſaid, if the 
Son had not been preſent, it would not have been Simony, but otherwiſe, 
in Caſe of a Stranger, where he purchaſes the next Avoidance with Mo- 


ney, to preſent one who is not privy to the Contract till afterwards, and 
he is then preſented to the next Vacancy, this would be Smony, though 


not ſo in a Father, and the Reaſon given for this Diſtinction k, that a 
Father is bound by Nature to provide for his Sor, 


3 8. Diretly 


Y 


” 
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3. Diretly 02 indireitiy. Though the molt plain and direct Simony 
5s when the Church is vacant, and ſuch Fa.yuncy, or the (a) procuring it be (4); Cr». 327 
contradted for, yet there are ſeveral Kinds of unlawful Contracts within 5372 3% 
this Statute, while the Church is fzil of an Incumbent, as 1ſt, If hc“ 
next Preſentation be granted upon a Bond given to pay fuch a Sum of 
Money to the Grantor when the Church ſpa! become vacant, but if the 
Money (b) is not to be given, or paid for the C/ of the Crantor, that (b) GI 
was held not to be Stmony; as where the Patron took a Bond of the Clerk C 5+ 
whom he preſented, that he ſhould pay 10 l. per Ann. to the Son cf the 
laſt Incumbent fo long as he ſhould be a Student in Cambridoe unpre- 
ferred; this (by the Court) was adjudged 1c: to be S1mony, and a Cate 13 
there cited of Money to be paid annually to the Wife of thie laſt Incum- 
bent, otherwiſe (ſays the Book) had it been, if the Money had been to 
be paid to the Patron. Noy. 142. Baker verſus Moundford. 2d, If Money 
is given to one, on Condition that he ſhall procure a particular Perſon to 
be preſented when the Church ſhall become vacant, and that Perſon is 

reſented, that is S;mony. An Acdion upon the Caſe was brought upon a 
Þromiſe, that in Conſideration the Plaintiff would procure the Defendant 
to be preſented to ſuch a Benefice, the Defendant promiſed to pay 20 /. 
this was held to be a void Promiſe, and againſt Law. 3 Cro. 337, 353, 
561. Jones 341. 1 Roll. 78. But if Money does not appear, but ſome 
other Conſideration, there ought to be an Averment that it was Simoniacal ; 
as where a Bond was made for the Performance of Covenants, wherein, 
in Conſideration of a Marriage, the Obligee covenants to aſſure Lands, 
and there is a Covenant for the Defendant 10 ire the Plaintiff's Son to 
be admitted, &c. to ſuch a Beneſice; this was held an :ndependant Covenant, 
and does not appear to be in Conſideration of a Marriage, and without an 
Averment, that it was a Simoniacal Contract, it was adjudged it ſhan't be 
intended. Mich. 11 Car. B. K. Byrte verſus Manning Cro. Car. 425. 
Noy. 25. The Caſe of Winchcombe and Pulleſton, a Caſe there cited of a 
Bond given for the Performance of Covenants that were Simoniacal, and that 
the Law does not take Notice of Simony eco nomine. 3d, If the next 
Preſentation be purchaſed, or granted, with Condition to preſent a parti- 
cular Perſon by Name, that is Simony, (againſt which as againſt all Pro- 
miſes of Benefices, the Canon Law gives this Reaſon, leſt any one ſhall 
ſeem to deſire the Death of the Incumbent, in whoſe Place and Benefice 
he thinks he ſhall ſucceed) and the Law Books go yet further, and ſay, 
that a Grant of the next Avoidance with an Intent to preſent ſuch a one is 
Simony. Cyo. Fac. 385. 2 Ven. 39. Though it has been held, that if a 
Father doth purchaſe the next Avoidance for the Son when the Incumbent 
is fick, with an Intent to preſent him after the Death of the Incumbent, 
tis not Stmony. 3 Cro. 685. 

9. It is ſaid, that a Man may buy the next Turn of a Church, when 
the Church is full of an Incumbent who is in Health, and it will be 10 
Simony , but Winch. 63. Sheldon verſus Bret contra, and Hob. 105. Noy. 25. 
where a Church is full of an old fickly Incumbent, and a Clerk doth 
contract with the Patron of the Church for a certain Sum of Money, pay- 
able when the Church all be vacant, to make a Grant of the next 
Avoidance to a Friend of his, and the Friend having ſuch Grant, doth 
preſent ſuch Clerk, it is Simony. Hob. 105. Noy 25. —— Where, pend- 
ing a Quare Impedit, the perpetual Advowſon was fold, and it was found 
to be ea intentione, that a particular Perſon ſhould be preſented after the 
Uſurper was removed, and he was preſented; this was held to be Simony. 
4th, If a Church be litigious, and one of the Parties gives Money or other 
Conſideration to the other of the Parties to relinquiſh his Claim or De- 
fence, this ſeems to be a Simoniacal Contract; as where two Perſons were 
ſuing for Inſtitution to the Biſhop, and one of the Parties gave the other 
Money, to relinquiſh his Suit; and he did relinquiſh, and brought an 
Action for his Money: Jones moved, that the Contract was Simoniacal, 
but this, by Dodderidge, was ſaid not to be Simony, becauſe the Contract 
was not either with the Patron for Preſentatjon, or with the Ordinary for 
Inſtitution, It feems, the Canon Law ſeems to make a Difference be- 
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teen a Clerk preſented only, and a Clerk who is inſtituted, that it is 
more allowable for the Second redimere vexationem, as having jus in re 
than for the Firſt, who hath only jus ad rem, and a Caſe in the Civil Law 
is mentioned in the Codex Page 841 to prove it. "0 
10. Note, it is not neceſſary that either the Incumbent or the Patron 
ſhould be Privy to the Simoniacal Contract to make it mon). 1. As to 
the Clerk, my Ford Coke in the 12 Report 73. reports it to be the unani- 
mous Opinion of the Juftices and Barons, and in the ſame Book, of the 
whole Court, Fol. 100. that though the Preſentee be not a Party to the 
Contract, nor Privy. to it, yet his Preſentation, Admiſſion and Induction 
are void, and in 3 Lev. 337, in the Caſe of the Biſhop of Norwich and 


Hide, where the Preſentee pleaded, that he had no Notice of the Con- 


tract; the Court held, that Notice was not material, but only the cor- 
rupt Agreement was material. Cro. Eliz. 789. Baker verſus Rogers. 
Mich. 42, 43 Eliz. Rol. 3333. B. ſeiſed in Fee of the Advowſon of B. 
(the Church became vacant) J. B. contracts for the Avoidance with B. who 
for 1801. grants it to J. B. who, by Colour of that Grant, preſented V. B. 
his Brother, who was admitted, inſtituted and inducted, and after In- 
duction, T. B. acquaints the Preſentee what he paid for that Avoidance, 
requiring him to have Conſideration thereof; t is was adjudged to be 
Simony in the Incumbent, though he was not Privy to it at firſt, and 
Simony was there defined to be voluntns ſive deſiderium emendi vel vendendi 
ſpiritudlia vel ſpiritualibus adhærentia. 

11. Secondly, As to the Patron, in the Caſe of Booth and Potter, in Cro. 
Tac. 533. The Advowſon being the Inheritance of the Lord Windſor, 
who granted the next Avoidance 4 Doctor Cooch, after the Church became 
vacant; one R. F. Father to H. F. bargained with Doctor Gooch to permit 
the Lord Windſor to preſent the ſaid H. F. who (as it was alledged) was a 
Stranger to the Agreement, and he was thereupon admitted, inſtituted 
and inducted ; this was adjudged to be dimony. - The ſame Point cited 
by Coke to have been adjudged Cro. Fac. 385. and there it was ſaid, that 
a Simoniacal Contract with the Friend or Wife of the Patron, (though the 
Patron knew not of it) was Simony within this Act. 


12. Bond, Covenant, 02 other Aſſurance. If the Patron preſents 
one to the Advowſon, having taken a Bond of the Preſentee, that he will 
reſign when the Obligee will, after fix Months Warning, that is ſaid to be 
Smony. Noy 22. Sir John Paſchal againſt Clark: But in 3 Co. 180. the 
Caſe being on a Demurrer, the Court held, that if the Plaintiff had 
averr'd, that the Bond was made to bind him to pay ſuch a Sum, or to make 
a Leaſe, or other Af, which appears in itſelf to be Simony z then, upon ſuch 
Plea, Peradventure it might have appeared to the Court to be S;mony, and 
it might then have been a Queſtion, Whether ſuch a Bond for Simony 
ſhould be void. But as it is pleaded by Way of Demurrer upon Oyer of 
the Condition only, it doth not appear that it is any Smony; for ſuch 
Bond to cauſe him to 551 may be good, and upon good Reaſon and Diſ- 
cretion, required by the Patron, vz. if he be Non-Refidens, or takes a 
ſecond Benefice by a Qualification, or the like, and the Eaſe of Jones and 
Lawrence, in 2 L7o. 248, 274. was ſhewn to the Court, which Caſe was 
thus: Lawrence gave a Bond to Jones, with a Condition reciting, that he 
was preſented to the Church of S. that if he reſigned the Benefice within a 
Month after Requeſt made unto him, viz. at the Parfonage-Houſe of S. 
that then, &c. the Defendants pleaded, that the Plaihtiff made uo Re- 
queſt, One of the Points that was moved in this Cafe was, that the Bond 
was made for Simony, it being to compel him to reſign ſed non allocatur, 
for it is not Simony, but good Policy, to tie him to reſign; this Judgment 


in the ing Bench, was affirmed in the Exchequer Chamber upon a Writ 
of Error. | 


13. Pꝛeſent 0 collate. In the Caſe of Bauderock and Mackaller, In 


3 Co. 331. upon an Information on this Statute for Simony, it became a 
' Queſtion, Whether Donativem were within this Statute, and this being a 


3 Donairuc 
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Donative of the King's Donation, it was objected not to be within the 
Statute, for that mentions only where one comes in by Simony, (a) by fa) Nee : 
Preſentation, or Collalion, ſed non allocatur, becauſe it is within an equal, 


here fad, tl. 


Miſchief, againſt which, the Statute provides, and ſo within the Remedy statue ob 
thereof; and it was objected, that this could not be within the Statute, mentions tl 


becauſe the King being the Donor, it can't be intended that he preſented Me 


for Simony, and the Statute is, that the Patron ſhall loſe his Preſentation 3. wg 1 
for that Time, and the King is to have it ſed non allocatur: For Simon) ferved in the 


may be by Compact betwixt Hr anger, without the h r wity of Incumbent Preamble to 


or Patron, and Calver's Caſe, in 2 Cro. 533. was cited. the Act, it ts 
ſa id, for the 


avoiding of Simony and Corruption in Preſentations, Collations and Donations of and to Beneſtes, Oc. b tha 


it is flain, Donati vet avere within the Intent and Letter of the A, 


of Souls, Dignity, Dꝛebend, oz Living Eccleſiaſtical, oz give of (his Clo: 
oꝛ beſtow the ſame fo2, 92 in Reſpen of any ſuch co22upt Cauſe and 
Conſideration, that then every ſuch Pꝛeſentation, Collation, Gift 

and Beſtowing, and ny Admiſſion, Inſtitution, Jnveſtiture and 
Tndution, thereupon ſhall be utterly void, truſtrate, and of none 

Ciet in Law; and that it ſhall, and may be lawful to, and for the 

Queen's Majeſty, her Heirs and Succeſſors, to preſent; collate into, 02 

give oꝛ beſtow every ſuch Benefice, Oignity, Pꝛebend, and Living 
Cccieſiaſtical, for that one Time, 02 Turn only, and that all and 

every Perſon 02 Perſons, Bodies Politick and Co2pozate, that 

from hencefo2th ſhall give o2 take any ſuch Sum of Boney, Re- 

ward, Gift, oz Benefit, direitly oz indireitly, oz that ſhall take or 

make any ſuch Promiſe, Gant, Bond, Covenant, oꝛ other Aſſurance, 

ſhall fozfeit and loſe the double Value of one Pear's Þ2ofit of every 

ſuch Benefice, Dignity, Pꝛebend, and Living Eccleſiaſtical, and 

the 233 ſo conuptlp taking, p2ocuring, ſeeking, 02 accepting 

any ſuch Benefice, Dignity, Pꝛebend, oꝛ Living, lyall thereupon, 

and from thencefozth, be adjudged a diſabled Perſon in Law, to have 

f dien the ſame Benefice, Dignity, Pꝛebend, o2 Living Eccle- 

ld + | 


14. Se. 8. Pꝛovided always, that no Title to confer oꝛ pꝛeſent 
by Lapſe, ſhall accrue upon any Avoidance mentioned in this Act, 
but after ſix Months next after Notice given of ſuch Avoidance by 
the Oꝛdinary to the Patron. SE | x 

15. Sect. , JNovided always that this A, oꝛ any Thing 
therein contained, ſhall not in any wiſe extend to take away o2 re- 
ſtrain any Puniſhment, Iain, 02 Penalty limited, pꝛeſcribed, 
92 inflited by the Laws Eccleſiaſtical, fo2 any of the Dffences be- 
fore in this At mentioned, but that the ſame ſhall remain in Force, 
and may be put in due Execution, as they might be befo2e the 
making of this At, this At oz any Thing therein contained to the 
contrary thereot in any wiſe notwithſtanding. 


16. Utterly void. The Church upon a Simoniacal Contract, is en- 

tirely vacant without any Deprivation or Sentence declaratory in the Eccle- 

ſiaſtical Court; ſo that when the Pariſhioners are ſued for their Tythes 

it is a good Plea in the Spiritual Court to alledge, that the Incumbent 

who demands them, came in by S:mony; but it is ſaid, that when ſuch 
Incumbent hath actually received his Tythes, there's no Remedy to have 

them back again, or to recover Damages for them; and though the Pre- Li- 17. 
ſentation, Inſtitution and Induction are void, as to the King, and all Gi#/r's Co- 
others who have an Intereſt in the Church, whether Perpetual or Tem- , $43: 
Porary, yet they are not as to a Uſurper, becauſe he hath no Intereſt, 


17. It ſhall and may be lawful, to and fo2 the Queen's aieſt 
her Heirs and Succeſſoꝛs to preſent, The Ki is to 9 — 
Simoniacal Contract, though the 8 ſimoniacally prefinted dies In- 


 cumbent, 


- any Perſon to any Benefice, with Cure 1 6:5 bo 
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cumbent, as in Hob. 165. where the Caſe was, that one Say was preſented 
by Simony, and died Incumbent, and it became a Queſtion, Whether the 
King's Turn accruing by Reaſon of the Simony, was ſatisfied by the 


- Death of Say, who came in by the Simony; and it was held, that the 


the true Patron; 


Trecen, 1. 
Anno 1127. 
Vide Conſtitu- 
tion of 
Ricardus, 
Archbiſhop. 
Anno 1230, 
15 Hen. 3. 
Edit, Oxon 
Page 281. 


3 


Coll. Can. 
Page 12, 75. 


Gibſon's Co- 
dex, 843. 


3 Infl, 154. 


King's Turn was not ſerved, for it being confeſſed, that the Preſentation 
of Say was utterly void during the Life of Say, ſo that the King might pre- 
ſent : That being ſo, he hing Incumbent, does not alter the Cafe, and 
it is not like the Caſe of an U/urpation upon the King, and the Incumbent 
is in by ſuch Uſurpation and die,; for there the King hath loſt his Turn, 
becauſe the Preſentation that was made by Uſurpation filled the Church, 
which the King could not undo after Induction, but by an Action in a 
Duare — and the Death of the Incumbent upon a Uſurpation, hath 
ſatisfy d the King's Turn, that he can't take another, becauſe ſo much is 
had by the King's Default, as his Turn amounts to; but the Incumbent 
preſented by Simony, was diſabled to be Incumbent, even from the Simo- 
niacal Procurement, ſo that in Conſtruction of Law, there was never any 
Preſentation, Admiſſion, Inſtitution or Induction, and conſequently the 
Church was never full; but if a Clerk preſented by Simony, ſhould re- 
ſign, and a new Clerk be preſented and die, it was held, that then the 
King's Turn would be loſt. Noy 25. 1 Brownlow 164. —— And note, 
in the Caſe of a Preſentation by S$:mony, the Right of — veſts in 
the Crown without Office. 2 Vent. 213. And if any Perſon preſents Si- 
moniacally without any Right of preſenting at all, which is by Uſurpa- 
tion, ſuch Right of preſenting is not veſted in the King, but remains with 

Br otherwiſe, every rightful Patron might loſe his 
Preſentation. I Inſt. 180. a. 


18. Foz that one Time. In this Particular, the Penalty of Simony 
with Regard to the Patron, is ſomewhat mitigated, (the former Canons 
both at Home and Abroad, when they ſpeak of this Loſs of Patronage, 
making it Perpetual) at leaſt as to the Life of the Simoniacal Patron; but 
becauſe Patronage in England (a) is accounted a Temporal Matter, and 
corrupt Patrons were not to be'reach'd by the Eccleſiaſtical Laws, 
(which could only touch the Incumbent) therefore, for the more effectual 
Diſcouragement of Simony, by affecting the Patron alſo, this Statute 
was made. G1b/on's Codex, 843. 


19. And that all and every. What follows, relates only to thoſe 
Patrons and Clerks who are Party or Privy to the Simony : And in the 
main (this, as well as what precedes) is taken from the Injunctions of 
Ed. 6. and Queen Eliz. as follows: © To avoid the deteſtable Sin of 
„ Simony, and becanſe buying and ſelling of Benefices is Execrable be- 
„ fore God, therefore all ſuch Perſons as buy any Benefices, or come to 
* them by Fraud or Deceit, ſhall be deprived of ſuch Benefices, and be 
c made unable at any Time after to receive any other Spiritual Promo- 
e tion; and ſuch as do ſell them, or by another Colour do beſtow them 


for their own Gain and Profit, ſhall loſe the Right and Title of Patro- 


„nage and Preſentment for that Time, and the Gift thereof, for that 
Vacation, ſhall appertain to the King's Majeſty. Gibſon's Codex, 843. 


20. Take 02 make any ſuch P2omiſe. 80 that the Penalty, as it 
ſeems, is incurred by ſuch Promiſe, &c. though the Patron ſhould after- 
wards preſent the Clerk gratis. 


21. Double Ualue. According to the very and true Value, as the 
ſame may be letten, and not according to the King's Books, 


22. Seeking. It was ſaid by Tanfeild, Chief Baron, in the Caſe of 
Calvert and Kitchyn, that if a Clerk ſceketh to obtain a Preſentation by 
Money, though afterwards the Patron doth preſent him gratis, yet this 
Simoniacal Altempt hath diſabled him to take that Benefice. q 

N | | -22, 
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23. A diſabled Perſon in Law. Many of the antient Canons of 
the Church make Depoſition the Puniſhment of Simony, whether in Bi- 
ſhops or Preſbyters others make it Deprivation. But the Civil and 
Canon Law obſerve a Difference in Point of Penalty, between a $1mo- 
niacus, i. e. a Perſon who is a Furty (a) or Privy to the Simony, and one ( 
that is Simoniace promotns, i. e. one who is preſented by Simony between 1 
two Sh angers, whereunto he himſelf was not Privy; the firſt is to be de- tere t 1 
prived of that, and for ever diſabled to accept any other Beneſice; but aue-faries no 
the laſt is only to be deprived, and diſabled to accept of that Benefice, more than in 
but not of any other; ſo is there a Difference as to the Word ſame Benc- 8 
fices between the Simoniacus, and one only Simoniace promotus; that the ao. 
firſt can't afterwards be preſented to the ſame Benefice, and that Diſabi- 1 R-/. Rep. 
lity is not to be diſpenſed with, but the latter may be preſented again. 235 


5 
Cro. Fac. 386. Hob. 75. 3 Bulſt. 91. Gibſon's Codex, 844. . 13 Jac. 


Hob. 167: 
24. Remain in Foꝛce. So far are the antient Eccleſiaſtical Laws ods hoe 


againſt Simony, and the Powers of the Execution of thoſe Laws from Cre. Jae 
being ſuperſeded by this Act; that we ſee they are exprifly confirmed by | 
it. ad all Promiſes and Contracts, of what Kind ſoever, being forbid- 
den, and of Conſequence puniſhable by the Laws Eccleſiaſtical; it follows, 
that it could not poſſibly be the Intention of the Legiſlators, to make this 
Statute the Rule and Meaſure of Simony; but only to check and reſtrain | 
it in the moſt notorious Branches. Cibſon's Codex, 844. | 


25. By the Statute of x W. and M. Cap. 16. reciting, that | 
whereas it hath often happen d, that Perſons Simontac, oꝛ Simo- 
niacally pzomoted to Benefices oꝛ Eccleſiaſtical Livings, have 
om ed the Benefit of ſuch Livings many Years, and ſometimes 
all their Life-time, by Reaſon of the ſecret Carriage of ſuch Simo- 
niacal Dealing; and after the Death of ſuch Stmoniac Perſon, 
another Perſon innocent of ſuch Crime, and woꝛthy of ſuch Pꝛe⸗ 
ſentment, being p2eſented oz Jhomored by another Patron, inno- 
cent alſo of that Simontacal Contra#, have been troubled and 
removed upon Þ e of Lapſe (02 otherwiſe) to the Pꝛejudice 
of the innocent Patron in Reverſion, and of the Clerk, whereby 
the Guilty go away with Sent of his Crime, and the Innocent 
ſucceeding Patron and his Clerk are puniſhed, contrary to Rea- 
ſon and good Conſcience. | | 

26. F02 P2evention whereof, be it enacked by the King and 
Queen's moſt excellent Majeſties, by and with the Advice and 
Conſent of the Lozds Spiritual and Tempozal, and Commons, 
this pꝛeſent Parliament aſſembled, and by the Authozity of the 
ſame, that after the Death ot the Perſons ſo Simontacally pꝛo⸗ 
moted, the Offence oꝛ Contract of Simony ſhall neither by lay 
of Title in pleading, oz in Evidence to a Jury, oz otherwiſe here- 
after be atledged oz pleaded, to the P2ejudice of any other Patron, 
Innocent of Simony, oz of his Clerk by him p2eſented oz pꝛo⸗ 
moted, upon Pꝛetence of Lapſe to the Crown, Metropolitan, o2 
otherwiſe, unleſs the Perſon Simoniac o2 Simoniacally pzeſented, 
o/ his Patron was convicted of ſuch Dffence at the Common 
Law, oꝛ in ſome Eccleſiaſtical Court, in the Life-time of the Perſon 
Stimoniac, oz Stmontacally pzomoted oz p2eſented, any Law oz 
Statute to the contrary notwithſtanding. 

27. And be it alſo p2ovided, enaited and declared, by the Autho2i- 
ties afozeſaid, that no Leaſe oz Leaſes, really and bona fide 
made, 92 hereafter to be made by any fuch Perton as afo2eſaid, 
Simoniac 02 rer p2omoted to any Deanary, Pꝛebend 
o: Parſonage, oꝛ other Eccleſiaſtical Benefice o2 Dignity, fo2 
good and valuable Conſideration, to any Tenant oz Perſon not 
being P2ivy unto, o2 having Notice of ſuch Simony, ſhall be im⸗ 
peached 92 avoided fo2 02 by Reaſon of ſuch Simony, but ſhall be 
good and effeitual in Law; the ſame Simony notwithlanding. | 
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Diſturbance by the Ordinary. 


(A) What Act ſhall make the Ordinary a Diſturber. 


1. II the Oꝛdinary admits and inſtitutes the Perſon pꝛeſented by 

the Chancelloz, and commands the Archdeacon to make In- 
duction, and afterwards, and befoze Jnduftion, the King ſends an 
Inhibition, reciting the Church to be of the Galue of 401. per Ann. 
and ſo it doth not belong to the Chancelloz to pꝛeſent, and com- 
mands the O2dinary to receive his Clerk which he pꝛeſented, it 
the Oꝛdinary doth not ſend to the Archdeacon not to make Induc⸗ 
tion, but ſuffers Inductton to be made a Month after, he ſhall not 
be 9 Diſturber, fo2 there was no Fault in him. 38 Ed. 3. 
4. 9. a ju E + 

2. But in that Caſe, if the Inhibition had come to the O2dina- 
ry befoze the Warrant made to the Archdeacon to indut, ik he 
had the Warrant after he had been induced, he would have been 
a Diſturber. 38 Ed. 3. 3. ; 

3. Per Anderſon, the Biſhop may examine the Parſon upon Oath, Whe- 
ther he hath Orders or not; but as to the Letters Teſtimonial of his good 
Behaviour and Sufficiency, the Biſhop ought to examine the ſame himſelf, 
and if he defers the Ad miſſion, becauſe he is not reſolved therein, he is 
a Diſturber, if the Clerk came to him in a convenient Time. 1 Leon. 
230, Caſe 312. Palmer verſus the Biſhop of Peterborough. 

4. The Patron preſented F. & to the Biſhop, who gave Notice to the 
Patron that the Clerk was i»/ufficient, and thereupon the Patron preſented 
another Clerk, and the Biſhop, notwithſtanding the Preſentation of the 
Second, admitted the Firſt, and within the ſix Months, the Court held 


clearly, that this made the Biſhop a Diſturber. Cro. Elix. 27. Biſhop 
of Hereford's Caſe. 


— BR Le a rs 


Admiſſion, Inſtitution and Induction. 


(B) Of what Things to be made. 


i Donative may paſs by Gift of a Lay Patron, without Inſt;- 


tution o? Induction. Da. 1. 46. b. 
2. At Weſtminſter, in the King's Chapel, when a Prebend is va 


cant, the King may make a Collation by a Patent to whom he 


pleaſes, and may ſend him with it, and by Uirtue thereof, he ſhall 


take Poſſeſſion, 11 Hen. 4. 9. (without any Inſtitution o2 Induction is 


3579 


implied.) 
3. Ik the King gꝛants a Free Chapel to another, he ought to 


- be put in Poſſeſſion by the Sheriff. 14 Hen. 4. 11. b 
(a) Per Cole, 
he who 1s 
inſtituted, 


4. Ik a Clerk be preſented, (a) he hath not Poſſeſſion befo2e In- 
duction. 11 Hen. 4. 9. Com. Hare, Bick. 528, 


may enter into the Glebe before Induction, and hath the Right to have it againſt any Stranger, 1 Rolli Rep. 
192. d the End of the Caſe of Hitchin and Glover. | | 


5. If the Btſhop of Sarum be Patron of the Church of S. which 
is Preſentative, and lies within the Dioceſe of Sarum, and there is 

a Cozpozation of a Pꝛebend in the Church of Sarum, and the 
2 


Biſhop 


Admillion, Inſlitution and Indnction. = 


Bishop of Sarum is aifo Patron of the Church of D. which is aiſo 
Preſentative, and lies within the Otoceſe of winton, and afterwar>s | 
the Church of D. s limited to the ſaid Prebend, with the Conſent | 
of the 25iſhop Dean and Chapter of both Dicccſts, by this 
Union both Churches are ſo annexcd in Unity, that if thc Biſhop | 
of Sarum collates a Clerk to the JIcebend, and thercupon he is 
inſtalled in the Cathedral Church of Sarum, he hath thereby the 
Poſſeſſion of both Churches without any Preſentation, Admiſſion, 
Inſtitution 02 Induction to 02 by the Biſhop of Winton; fo2 inaſmuch 
as he hath Joſſeſtion of the Prebend, he hath thereby the Poſſeſ- 
fion of the Co2po2zation of the Pꝛebend, and by the Union of the 
Church of D. it is Part of the Body of the Pꝛebend. 10 Car. 
B. R. between Leigh and Hellier. Upon Evidence at Bar in an 
Ejectment upon the Trial of the Title of a Leaſe made by ſuch Prebendary, 
before the Statute of 13 Eliz. of the Church of D. which was not con- 
firmed by the Biſhop of Winton, but only by the Biſhop, Dean and 
Chapter of Sarum, and it was held to be good for the Reaſon afore- 
ſaid. | 
6, It is ſaid that a Parſon, Vicar, or Chantery Prieft, may be admitted 
and inſtituted. though he be not preſent ; as if the Patron ſends to the 
Biſhop to admit his Clerk, and he agrees thereto, and if the Biſhop ſays 
in the Abſence of the Clerk to 7. N. admitto te ad Ecclefiam de D. in 
the Name of the Clerk, this Admiſſion 1s an Inſtitution, though the 
Clerk be abſent, but he may refuſe becauſe he was abſent at the Time, 
Sc. and Admiſſion and Inſtitution ſhall be tried by the Ordinary, but Induc- 
tion is to be made by the Archdzacon, and is to be tried by the Coun- 
try. Bro, Quare Impedit, pl. 155. 32 Hen. 6. 28. 


By whom to be made. 


Admiſhon. 


(C) Inſtitution. 


1 F the Archbiſhop viſits his tnferio2 Biſhop, and inhibits him 
vers his Cliſitation, it the Biſhop hath a Title to collate 
to a Benetice by Reaſon of Lapſe, yet he cannot inſtitute his 
Clerk, but he ought to p2eſent to the Archbiſhop, and he ought to 
inſtitute him; fo2 that during the Inhibition, his Power of Juriſ⸗ 
Diction is (a) ſuſpended. Trin. Car. 13. B. R. between Dodſon and (a) Cro. Car, 
Lynn, it was a Voint upon a Special Verdict in the County of Lincoln, 475- e dune 
and the Civilians, who argued it, ſeemed to agree it; but the Caſe was Cie. Thad 


5 . 41 5 ſame Polin 
argued upon another Point. Trin. 11 Car. Roll. 446. eee 


Not adjudged, Tones 294. 


2. The AQts of Preſentation, Inſtitution and Induction, are all Authorities 
given by Law, and muſt be executed according to the Form preſcribed 
by Law, and cannot be modified for adus legitimi non recipiunt modum, for 
the Law, and not the Patron and Ordinary, gives the Church; they are 
but ceremonions Miniſters, and are appointed their Manner and Form, 

from which they may neither exceed nor abridge. Hob. 153. 
3. If the Aing himſelf recovers in a Dyare Impedit, he can't himſelf 
aumit, . but he muſt ſend a Vrit to the Biſbop. 2 Bulſt. 4. 
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+ exempt from the Viſitation of the Ordinary. 3 Lev. 212. Wright verſus Browne, adjudged Hill. 
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4. If a Church be vacant, and a Stranger enters a Caveat with the B:- 
ſhop's Regifter, and the Bilhop, before he has Notice of the Caveat, 7/0, 
utes an Incumbent, the Inſtiunlion is merely void by the Spiritual Law, 
for the Regiſter ought to notify the Caveat to the Biſhop, and his Nev! 

ence ſhall not frejudice him who entered the Caveat z and if the Biſhup 
Path Notice of the Caveat, and gives a Day to him that entered it, and 


before that Day, inſtitutes an Incumbent, it is merely void, for the Caveat 14 
Quaſi a Superſedeas. Couldſb. 146. pl. 64. 


Induction. 


3 TH Odinary may (a) ſend to the Archdeacon to make In 
: duftion. 35 Ed. 3. 3. b. 


"16s a Mandate for Induction, directed to the Perſon who hath a Power to indutt, and this Perſon de jure com 
munt, is the Archdeacon ; whoſe Office it is, as (Lyndwwood obſerves) to induct Perſons admitted to Eccleſiaſtica! 
Benefices, into the Corporeal Poſſeſſion of ſuch Benefices, But if a Church is exempt from Archidiacona] 
Juriſdiction, (as many Churches are) then the Mandate is to be directed to the Chancellor, or Commiſſary (ot 
which we have Variety of Teſtimonies in our Books,) and if it be 4 Peculiar, exempt from Epiſcopal Jurii- 
diction, then to the Dean or Judge within ſuch Peculiar, Grbfon's Codex 86. Rule 3 | 


bY Inaſmuch 
923 . The Archdeacon (b) (hall make the Inductlon. 30 Ed. 3. 3. b. 
a Temporal A, the Party entitled thereto, being injured for Want of it, is to be relieved by a Temporal Remedy; 
ſo that if the Archdeacon refuſes to indu a Par ſon who is admitted and inſtituted, an Action upon the Caſe lies 
againſt him, in what Damages ſhall be recovered ; and he is likewiſe compellable in the Eccleſiaſtical Court to 
ancuet the Clerk, and ſhall there anſwer the Contempt. 12 Rep. 128, 1 Rol. 63, Mo. 836. 1 Bulſt, 179. 


3. By Preſcription, the Dean and Chapter of Litchfeild, makes 
Tndution. 11 Hen. 4. 


9. 
4. Do the Dean and Chapter of St. Paul's. 


(c) When a 5. Induction made by the Biſhop is (c) void, when it belongs to the 
Piſhop dies, Dean and Chapter by Pꝛeſcription. 11 Hen. 4. 9. Contra 14 Hen. 6. 
or 1s removed Quare Impedit 162. Adjudged of a Pꝛebendary. 


after Inſtitu- 
tion given, and while a Mandate of Induction is either not iſſued out, or not executed, the Clerk may repair 
to the Archbiſhop for à Mandate of Induction; this is, becauſe the Authority of the Perſon of the Biſhop is 
determined, and chat Authority devolved to the Archbiſhop, as Guardian of the Spiritualties ſede wacanto : 
And the ſame Rule takes Place, if the Biſhop is viſited, and his Juriſdiction ſuſpended, after Inſtitution, and 
before Induction, In both which Cafes of Death and Viſitation, we have upon our Books divers Inſtances of 
Mandates ifſued by the Archbihops, and though ſuch Mandates are not executed before a new Biſhop is con- 
firmed, (who then hath Authority to grant it) but is executed after, it ſhall not be void, (becauſe it is the 
Act of one who hath Authority throughout his Province) but only voidable at moſt; as it was determined in 
the Exchequer-Chamber, (29 Car. 2.) in the Caſe of Robinſon and Woolley, a Judgment which had been given 
to the contrary, (wiz, that it was wvozd) being then and there reverſed. T. Jones 78, 79. Gib/er's Codex 860. 
Rule 5. ——- The Power of the Biſbop and Archbiſhop are two concurrent Furiſdiaions, the one as Ordinary of 
the Biſhop in his Dioceſe, and the other as Super-intendant through the whole Province of Eccleſiaſtical Things, 
to correct, and alſo to ſupply tlie Defects of the Ordinary, and therefore his Acts are not void but voidable; 
they are not void, becauſe he hath Juriſdiction through the whole Province, and it ſhall be intended to be done 
in Default of the Ordinary, till the contrary appears upon an Examination, and upon that, they are woidable. 
but *rill avoided they are good, and are like to the Caſe of a Sheriff, who executes a Writ within a Franchiſe. 
which is not void, becauſe ir is in the County, and derived ont of it, and is not like to the Caſe of Peculiar 
exempt from all Juriſdiction, for there are many of them in the Hands of Laymen, where the Ordinary hath 
not Power of Viſitation, which can't be intended in the Caſe of a Prebend of a Cathedral Church, that it 3s 
36, 37 Car. 2. 
x Fac. 2. C. B. Intr, Hill. 35, 36 Car. 2. C. B. Rol. 1501. — But as to this of a concurrent Juriſdiction, 
let us obſerve what my Lord Hobart ſas as to that Point. If a Controverſy (ſays he) ariſes, concerning 
the Juriſdliction between Spiritual Perſons, yet the King is the indifferent Arbitrator in all Juri ſdictions, as 
well Spiritual as Temporal, and that is a Right of his Crown to diſtribute to them, and declare their Bonnds, 
and it hath been heretofore held in this Court, that the ſuppoſed concurrent Juriſdiction, that the Archbiſhop or 
Canterbury is ſuppoſed to have in the inferior Dioceſes was not as he was Archbifbop of Canterbury, but as he 
was legatus natus to the Pope; for the Archbiſhop of York neither hath, nor claimeth any ſuch, and then that 
Power 1s ceaſed, being abrogated with the Pope; and the late Practice (if any hath been is but an U/urpation, 
and if it be permitted to be in the Archbiſhop's meer Power, he may erect a Court of Audience in 
vince, and call all Cauſes from other Ordinaries. Hob. 15. 

The Biſhop of Londen in his Codex 869, Rule 2. ſays thus, that Induction is an Act of a Temporal Nature : 
So the Books of the Common Law every where declare, (notwithſtanding it is an Act of Spiritual Perſons 
about a Spiritual Matter ;) becauſe (as they ſay) it inſtates the Incumbent in full Poſſeſſion of the Temporalties, 
a5 thoſe are oppoſed to the Spiritu Office or Functign. Uyou which Suproſition of its being a Temporal Act, 

3 it 


every Pro- 


% 
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to be cognizable only in the Temporal Courts, and not only fo, but further, that the Inſtitution 
ognizable in the Spiritual Courts after Indiction; and that a Grantee of one of the King's trce 
Chapels may be put in Poſſeſſion by the Sheriff in like Manner, as the Dean of Battel Gotwithſtanding 11s 
In{titution by the Biſhop) 18 ſaid to be inducted by the Patron. This 1s truly ſaid, that aſter Induftion 11 
Spiritual Courts can't meddle with the Inſtitut ion, as in the following Caſe, where the Biſhop and one King 
preſented by his Majeſty, fue in the Delegates, ſuppoſing that an Inttitut ion made by the Archbiſhop ©! 1 ork 
was void, and by Conſequence, meant to avoid the Induct ion likewiſe, as being without Warrant, whereof tlie 
Reaſon was, becanſe the Archbuhop did inſtitute him at London, he being here in Parlament-rime, and they 
pretended that theſe Acts of his, he then being out of his Dioceſe, were Nullities, and the Court was of Opinion, 
that the Suit ſhould be prohibited; for ſince by Induction, which is a Temporal 4X, and tryable by the Teripo- 

ral Luv, the Church is full, ir 1s not to be avolded but by 4 Suit in 4 Quare Impedit, or the like a the Common 
Jau, and not to be undermine by alledging Iniufficiency in the Inſtitution in thie Eccleſiaſtical Court, 
for that may come in Queſtion upon the Tryal of the Induction ar Common Law, which will not be good 11 
the Inſtitution were not good; but if this Practice was to he admitred, they might avoid all Plenarties in the 
Eccleſiaſtical Court, or queſtion them at leaſt, merely upon a Quarrcl to the ſnſtitution. Hob, 15. 2 Lev. 127. 


Latch. 205. Lid. 293, Moor 861. 


6. The G2antee of the King ok a free Chapel ſhall be put into 
Poſſeſſion by the Sheriff of the County, and not by the D2dinary 
of the Place. 14 Hen. 4. 11. b. | 

7. If an Archdeacon makes a general Mandate for the Induction of a 
Parſon, viz. Univerſis Perſonis vicuriis Clericts & literatis infra Archidiacona- 
tum meum ubicunque conſtitutts : If a Miniſter or Preacher, who is ot reſi- 
dent within that Archdeaconry, makes the Induction, yet it is good. 
Noy 134. Chriſtopher Dean's Cale. 


ir is affirmed 
it felt is not e 


The antient Form of Induction. 


D OBERT, c. y our Well-beloved Son the Archdeacon of Canter- 
bnry, or his Official, Greeting, foraſmuch as we have admitted and 
znſtitutea Thomas Schireburn, Chaplam, to be the Rector of the Church of 
Melton in our Dioceſe, (vacant by the Death of T. B. the laft Rector thereof 
at the Preſentation of Sir A. B. Knight, Patron of the Church aforeſuid, as by 
an Inquiſition made thereon, it manifeſtly 2 we commiſſion and command 
you, that you induct or cauſe to be inducted, the ſaid Thomas, or his Proctor, 
in his Name, into the Corporeal Poſſeſſion of the ſaid Church of Melton, wit/ 
ts Rights and Appurtenances, certifying to us thereupon by your Letters Patent -«_ 
containing the Proceedings of thoſe Things, when it ſhall be conveniently required 
of you. Dated at Bocton the fourth Kalendar of July, in the Year of our 
ord 1295, and in the firſt Year of our Conſecration. 


The Method of Induclion is preſcribed in the Form above, and accord- 
ingly the Inductor in the Performance of the Act of Induf:on, takes the 
Clerk by the Hand, and lays it upon the Key, or upon the Ring of the 
Church Door, or if the Key can't be had, and there is no Ring on the 
Door, then on any Part of the Wall of the Church or Church-yard, and 
Pronounces thoſe Words, or Words of the like Import; by Virtue of thi; 
Mandate, I do induct you into the real actual and corporeal Poſſeſſion of the 
Church of Melton, with all the Rights, Profits and Appurtenances thereunts 
belonging, after which the Inductor opens the Door, and puts the Perſon 
inducted into the Church, who uſually tolls a Bell to make his Induction 
notorious to the Pariſh, which done, the Inductor, according to the Di- 
rection of the Mandate, certifies the Induction either in a diſtin In- 
ſtrument, or which is more uſual, on the Back of the Mandate, and that 
ſeems to be the Method intended by the Mandate, by the Words nos /up-r 
hoc, cum congrue requiſiti fueritis, certificantes per veſtras patentes literas, ha- 
rum Seriem continentes, 


(D) Waat 
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(D) What ſhall amount to Inſtitution and 
Induction. 


I. s HE Proviſion of the J2opc is an Inſtitution. 11 Hen. 4. 76. b. 


2. And when the Clerk is put in Execution by Uirtue of ſuch 
J9)oviſion, 2908 ſhall be ſaid as an Induction by Fo2ce of Bulls, 
11 Hen. 4. 76. b. 

* When one recovers in a Puare Iinpedit, though no Writ be awarded 
to the Biſhop, yet, if upon a Preſentment by the Party recovering, the 
Ordinary will admit and inſtitute his Clerk, and he be inducted, ſuch 
[nduttion will be good, as a Man may enter after a Recovery, without an 
habere facias ſeiſinam. Flutton 66, 


Reſignation. 


(E) By what Words it may be made. 


1. HE Wd Reſignare, is not the pꝛoper Term in the Law foꝛ 
a Reſignation, but Renunciare cedere & dimittere, are the 
uſual Terms to2 a Reſignation. Dy. 13 Eliz. 294. b. 

2. Ik a Pꝛebendary gives, grants, renders and confirms his Pꝛe⸗ 
bend to the A and the Poſſeſſions thereto belonging, to 
have and to hold, to him and his Succeſſors in Fee, and ſubjets and 
ſubmits to him, omnia jura, by Reaſon thereof qualitercunque ac- 
quiſita, theſe Wo2ds are ſufficient, and amount to a Reſignation, 
Dy. 13 Eliz. 294. 

3. A Keſignation is a judicial Act, to which a Condition can't be an- 
nexed no more than an Ordinary can admit, upon Condition, or a Fuds- 
ment be confeſſed, upon Condition, which are likewiſe judicial Acts. 
Owen 12. Gayton's Caſe 34 Eliz. C. B. Cro. Car. 63. Fairchild verſus 
Caire. Paſch. 3 Fac. B. K. 

4. A Parſon's Keſuſal to pay his Tenths is a Reſignation, for which he 
may be deprived, and upon the Vacancy of the Church, (by ſuch a De- 
privation, for a Refuſal to pay the Tenths which is the Parſons Act, and 
might be done by Colluſion,) the King who had a Title to Lapſe before, 
ſhall preſent upon ſuch Deprivation, and it is not like to the Death of 
an Incumbent preſented by the Patron, which would ouſt the King of his 
Benefit by Lapſe. Oven 5. Biſhop of Lincoln's Caſe. Mich. 29, and 
20 Eliz. Koll. 2299. 

5. Where the Kcſignation was de Eccleſia, it was a Queſtion upon a Spe- 
cial Verdict in Treſpaſs, Whether the Lands paſſed not by ſuch a Reſig- 


nat ion, and it was held that the Reſignation extended to all the Poſſeſſions. 


Oꝛeen 12. Cro. Jac. 63. Fairchild verſus Caire. Puſch. 3 Fac. B. K. 
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(F) To 
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(F) To whom it may be made. 


1. \ Reſignation olight to be to (a) the Immediate Ordinary, and (o C4 


not to the Mediate Oꝛdinary. Dy. 13 Eliz. 294. b. 1 Roll; Rep. 


. ; | 137. pl. 19. 
A Biſhop can't reſign to the Dean and Chapter, 


>. A Prebendary can't reſign to (b) the King, becauſe, though he be) “ 
the Supreme Ordinary, yet he 1s not the Immediate Oꝛdinary, and 33 
he is not bound to give J2otice to the PDatron, as the O2dinary ue dne 
muſt do; noꝛ can he of himſelf make a Collation, but he ought to Gif uy ne 
pꝛeſent as Oꝛdinary. Dy. 13 Eliz. 294. b. * to 
which is, ſays the Biſhop of London in his Codex, much to be Queſtioned, wherever there is a Bichon the 
immediate Superior; becauſe, however the Crown hath the Right of Nomination, yet legal Pofleflion 12 m: 
to be obtained (nor by Conſequence to be reſigned) but by Canonical Methods. Gibfan's Codex 869. 


2. A Reſignation to a Hoctor does not make the Church void, without 
the Biſhop's Acceptance; and where the Jury find an Inſtrument under 
the Seal of the Biſhop, upon which there was an Indorſement, that the 
Reſignation was accepted by him, this was held to be no finding an ab- 
ſolute Reſignation de facto. Noy 147, 148. Cited in 5 Mod. 388. in the 
Caſe of Saunders and Owen; this ſeems to be the ſame Caſe reported in 
Cro. Fac. 197, by the Name of Fane verſus , though upon a Special 
Verdict, where the Jury found a KReftznation of a Benefice to the Donor, 
(it being a Donatrve) but did not find that the Donor accepted of the Reſig- 
nation, yet the Court held, that the Special Verdict having found the 
Reſignation, all neceſſary Circumſtances ſhall be intended. Co. Fac. 64. 
Fairchild verſus Gayer. Paſch. 3 Fac. B. K. 

4. As a Donairve begins only by the Foundation and EreCtion of the 
Donor, wao hath the ſole Viſitation and Correction thereof, with which 
the Ordinary hath cho to do, therefore, as he comes in by him, ſo 
he may reſign it to him; for unum quodcunque codem modo quo colligatum eſt 
diſſolvitur ;, and though the Preſentee, when he is in, hath the Freehold, 
yet he may reveſt it by his Reſignation, without any other Ceremony, 
and the Ordinary hath nothing to do therein; and if ſuch Reſignation be 
made to one of the Founders, where there are two, it is good, becauſe 
it ſhall enure as a Surrender would do. 2 Cro. 63. Telv. 61. 


Avoidance. Diſpenſation. 


(G) In what Caſes the Diſpenſation from che Pope would prevent 
an Avoidance. 


1. I F the Pope had . — to (c) an Incumbent (being a Biſhop © T6 © 
1 Cle) betoze Conſecration, that he ſhould retain the Benece 2. 

with the Biſhopꝛick, yet that ſhall not pꝛevent the Avoidance ; fo? is de £ o 

it was void by the Common Law, and the Pope could not change 2% 2«»/ 


the Law. Dubitatur 11 Hen. 4. 38, 59, 76. -—M 2 of 


ported in Vaughan 18, It became a Queſtion, Whether William Paul, Rector of Chymer, and elected Biſhop of 


Oxford, and before his Conſecration, diſpenſed with, by the Archbithop to retain that Rectory with the Biſho!- 
rick, and having his Letters of Diſpenſation contirmed by the King, and inrelled, Sc. did not by Virine of 
fil; Diſpenſation, prevent the Avoidance by Ceſſion upon his Conſecration z and Judgment was given by the 
O/40ion of the whole Court, that it id prevent the Avoidance by Cen, and that the Avoidance accrucd 1; 
his Death; and my Lord Vaughan takes Notice, that the better Opinion of that Book of 11 Hen, 4. 15 e 


4 


trary to the Caſe abovementioned by Rolls, and ſo agreed in the Vi Cale of Commendams, Davis. Rep. 77. 
I d N Aig 


— .—wAh2f 


102 ; Plurality. 


i. 


And thar Roll; Opininn 21s grounded only upon the Caſe of 11 Hen, 4. The Pope's Power of Diſpenjatiu: 
was an nfirped Authority, 2ot and ſtolen trom the King throng Igaorance and Bigotry of rhe Lines, at vp 
Fears in our antient Books, as 11 Hen, 4. 27. whtre Hank lays, papa vmma poteſt, and Hill, there 77. 
«vow ledges him Hart and grand Soveraugn, from wiom all Eccichaſtical Verious have their Power; av; 
Thrring there called him an Apoſtle, from hence it followed, Ly Conſequence, upon a falſe Ground ; that 
tits Ecclehuſtical Acts muſt be allowed Jawtul, lait upon the clearing of the King's Supremacy, when tlie Clay 
of Igmorance were diſpers'd, the Conſequence of his Authority was as Clearly declared. 25 Hen, 8. Cap. :1 
Sf. 2. Hab. 147. And in Page 159, my Lord Hebart ſays, that the Papacy was a meer and ple na 
/yranny, tlpeclally towards Churchmen, ant in Church Cauſes; now a full Tyranny, (ſays he) hath tw 
Parts, the one fine jure wſurpare, the other mnordinate imperare, and fo the Statute of 28 Hen. . Cap, 1c. 
proves; for the Srarute called it an ꝝſurped Tyranny, and the Exerciſe of it a Rebbery, and ſpoiling of the Kin 
and his People; and the other Statute of 25 Hen. 8. Cap. 21. Se. 14. called it Ruin and Sport of the Realm, 
io you ſee both Parts off Tyranny in it; now, tis plain (fays my Lord Hobart ) that he had no more R1zh! 
„hon the Advowſons of Churchinen than Laymen, and therefore they had the ſame Remedy againſt has Prov: 


Hons by a Buare Impedit in the King's Courts, as the Laymen had, if they durſt have uſed it, as appears by 


11 Hen. 3. 76. and the Statute of 25 Ed, 3. ot Proviſors; but becauſe they were in this Danger in meer Sp! 

r:tals, ſubject ro Deprivation, Depoſition, aud the Jike, and to receive Promotions from him, he wrought his 
Will upon them oblique in Temporalties; this occaſiontd the Statute of 25 Ed. 3. which gave their Prefentations 
to the King, when the Pope uſurped upon them, as a Fortification againſt Invaſion : Before that Statute, there 
was a former Statute of 25 Ed. 2, Stat. 5, Cap. 22. which enacted, © That every Perſon purchaſing Provi- 
« ſons of Abbies or Priories, thould be out of the King's Protection, and whoever oftended againſt them in 
« Body or Goods, ſhould not be impeachied;“ but it was the Statute of the 6th in that Year, which is mentioned 
by my Lord Hobart : But ſtill the Pope providec upon the Churches of the Clergy, bit upon the Churches of 
the Lay Patrons, his Proviſion was not good, but either with an expreſs Clanſe dummodo conſenſus Patronorum 
Laicorum adhibentur, or with a non obſtante. 


Pluralit y. 


kan Jncumbent had a Diſpenſation fo2 a Plurality from the 
359. Pope, it be took a ſecond Benefice, he might keep both, and 
— neither ſhould be void, becauſe it is not an Avoidance at Tommon 
Law, (but by a Canon and the Law of the Church) and therefo2c 
the Church may diſpenſe therewith. 11 Hen. 4. 60. b. Vaughan. 21. 
2. Ik a Perſon had a Diſpenſation to retain a Benefice if he cn- 
ter d into Religion, the Church ſhould not be vacant if he enter d 
into Religion atter Dubitatur. 11 Hen. 4. 60, b. 77. b. 
3. A Monk, 92 ſuch religious Perſon, cannot have a Benefice 
8 Licence, unleſs he hath a Bill of Exemption. 11 Hen. 4. 78. 
UCTE, 
4. Jf an Incumbent hath a Oiſpenſation to retain a Benefice, 
though he be depzived, that ſhall not ſave the Avoipance if he be 
3 after ; to2, it ſeems, it is Repugnant. Contra 11 Hen. 4. 
O 


5. Tf a Baſtard be a Parſon, if the Pope makes him capable 
befoze Depzivation, be ſhall retain the Benefice. 11 Hen. 4. 78 
gꝛanted, it ſeems, he (hall never be depzived in that Caſe. 


6. The firſt Canon made againſt Pluralities, is a Legatine Canon of 
Othobou. 32 Hen. 3. Anno Dom. 1268. Edit. Oxon, Page 126. That 
Canon reciting the Miſchizfs of Fluralities, aud Non-Reſidence, againſt which. 
many Conftituttons had been made, but had been eluded to the great Detriment 
of the Church and Religion: Oꝛder'd, that Prelates ſhould enquire dili- 
gently of Pluralits, and Non-Keſidents, and put the Canons in Execution 
as alſo Archbiſhops in their provincial Councils, particularly, that befor: 
Inſtitution, it ſhould be enquired, Whether the Preſentee had any other 
Benefice, and in Caſe he had, Whether he had a ſufficient Diſpenſation, 
which, if he had not, he ſhould not be admitted; but upon taking an 
Oath to reſign the reſt, whereupon Notice ſhould be given to the Biſhops, 
in whoſe Dioceſe they ſhould be, and the Patrons, and to the next pro- 
vincial Council, that Inſtitutions contrary to this Canon, ſhould be re- 
voked, &c. that Inſtitution to a Church having been denied to one, for 
lack of Orders, ſhould not be granted to another, who alſo wants Orders. 

3 7. By 


Plurality. 


. By another Legatine Conſtitution of Othobon, of the fame Year, it 
was ordered, that before Conſecration of Brſhops, diligent Inquiry ſhould 
be made, Whether they had Pluraluies, and in the next Place, Whether 
they were duly diſpensd with. | 

F. A Provincial Couſtitution of Archbiſhop Peckham, Any 7 Ed. 1 
Anno Dom. 1279. Edit: Oxon, Page. 135. reciting, that ) the general 
Council, a Plurality without a Diſpenſation, vacated all th! Benefices taken 
before, and that by the Conftitution «of Othobon, the laſt only was void. 
Oꝛder'd, that the general Council ſhould be obſerved, and further, 
that he who ſhould attempt to hold all, ſhould forfeit all; and whoever 
ſhould hold two Benefices, or a Commendam with one, ſhould be deprived 
and excommunicated, and not abſolved but by the Archbiſhop, or the Pope. 

9. The firſt At ot Parliament which took J2otice of it as an 
Dffence, and p20vided a Remedy, was the 21{t Hen. 8. Cap. 30. 
Sect. 9. which oꝛdains, that if any Perſon or Perſons Having one Bene- 
fice with Cure of Souls, being of the yearly Clalue of 81. o2 above, 
accept and take any other with Cure of Souls, and be inſtituted and 
inducted in Poſſeſſion of the ſame ; that then, and immediately 
after ſuch Poſſeſſion had thereof, the firſt 1Zenefice ſhall be av- 
judged to be void. 


10. Any Perſon 02 Perſons, &c. Though Biſhops are not within 
the Letter of this Act, yet they are within the Intent of the Act, as 
Commendatories, z. c. having two Beaefices with Cure, either by Re- 
tainer, or de novo; and it is a general Law which ought to be taken No- 
tice of without pleading it, by the ſame Reaſon that the Statute of 13 Eliz. 
Cap. 10. concerning Leaſes of the Clergy, hath often been adjudged a 
general Law, though Biſhops are not included in the Letter of that Act; 
for if a Biſhop have or take two Benefices, Parſonages, or V icarages 
with Cure, he is directly, as to thoſe Benefices, not a Biſhop, (whether 
they be in his Dioceſe or not) but a Parſon or Vicar, and by that Name 
muſt ſue and be ſued, and preſcribe and claim. Hob. 157. Co. Elis 
601. Moor. 542. 3 Keb. 152. 


11. Daving one Benefice, &c. The being inſtituted into a Benefice. 


and taking a fecond, avoids the firſt as much, as if he had been inductec 
into the firſt. 


12, Eight Pounds, &c. 7. e. according to the Valuation in the King's 
Books, for ſo it was unanimouſly reſolved by the Court of Common 
Pleas, 23 Car. 2. and before that, 8 Car, 1. by the ſame Court, in the 
Caſe of Drake and Hill, which is therefore at this Day, taken for Law, 
notwithſtanding the two more antient Opinions, one in Dyer 7 Eli:. 
and the other of Bond and Trickett, 43 Eliz. where it was adjudged, that 
the 8 J. a-Year ſhall be deemed as the Church is, of real Value, and not 
according to the Entry in the King's Books. Co. Eliz. 853. Reported 
likewiſe in Noy 38. by the Name of Bone and Irickett. It need not 
be averr'd, that it was of that Value in the King's Books. Cro. Elia. 853. 


13. Any other, &c. It is not materia} of what Value the ſecond 
Church is, or whether rated in the King's Books at all, for the Avoidance 
will take Place equally when it is under, as when it is above the Valuc 
of 81. 4 Leon 237. 


14. And if there be two Parſons of one Church, and each of them 
hath the entire Cure of the Pariſh, and each of the Benefices be of the 
Value of 87. per Ann. if one dies, and the other jucceeds, this is à Plu- 
rality within the Statute, 4 Leon 237. Cro. Car. 456. 


15. Inſtituted and induced, Kc. Although the Expreſſion is Co- 
pulative, and ſhould therefore ſeem to imply, that the Avoidance which 
tollows thereupon, docs not take Place 'till after Induction; yet hath it 

bec:y 


| 
; 
j 
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been often adjudged, that if one is inſtituted, and then obtains a Diſpen- 
ſation, and after that is inducted, the Diſpenſation came too late; not 
only becauſe by Inſtitution the Church 1s full of the Incumbent, and one 
cannot have a Diſpenſation to take or receive (as the Words of the Act 
are) what he had before; but alſo, becauſe by Inſtitution he hinders others 
from being preſented ; and fo, by obtaining Inſtitution to many Churches, 
with Sequeſtration of the Profits of them, the Intent of this Statute 
might be utterly fruſtrated. 4 Rep. 79. a. Mo. 443, 448. Gouldſb. 162, 
163. pl. 177. For by Iuſtitution he hath curam auimarum, and is Keftsr 
Eccleſiæ, and if a Gift be made to ſuch a Parſon before Induction, it is a 
good Gift, 


16, To be void, &c. Though by the Canon of the Council of Late- 
ran, the taking a ſecond Benefice made the Incumbent ih jure deprived 
of the firſt, and the Benefice by the Civil Law is ſaid to be vacant, yet it 
is not abſolutely vacant, as that Lapſe ſhall incur to the Ordinary, 
Metropolitan, or King, if the Patron do not preſent, unleſs the Biſhop 
avoid the Church by a Sentence Declaratory, and give Notice to the Pa- 
tron ; and then 'tis agreed on all Hands, that the Patron muſt preſent at 
his Peril; the Benefices therefore which are under 8/. per Ann. in the 
King's Books, being not within this Statute, but remaining upon the ſame 
Foundation of Common and Canon Law, as they did before, are ſaid (for 
the Reaſons abovementioned) to be only voidable, by the Acceptance of 
a ſecond Benefice. | 

17. But now, by this Statute, if the firſt Benefice be of the Value of 
81. or more, by the Acceptance of a Second, it is a#ually void to all In- 
tents and Purpoſes, and the Patron (without expecting Notice from the 
Ordinary) muſt preſent within ſix Months to avoid the Lapſe. 

18. In the Caſe of Shute and Higden, reported in Vaughan 1 29. it be- 
came a Queſtion, Whether the taking a ſecond Benefice, and not reading 
the 39 Articles within two Months after Induction, made his Admithon, 
Fc. into the ſecond Church abſolutely void, as if it had never been, and 
ſo left him Incumbent of the firſt. 


19. Or whether the taking a ſecond Bene ſice did exclude him from any 
Right to the firſt. 

20, Thoſe who argued for the firſt Part of the Queſtion, went upon the 
Caſe reported in Dyer 23. where a Man having a Living with Cure under 
Value, accepted another under Value alſo, without any Qualification or 
Diſpenſation, and was therein admitted, inſtituted and inducted, but 
never ſubſcribed the Articles before the Ordinary ; the Queſtion there 
was, Whether the firſt Living became vacant by the Death, or by ac- 
cepting the Second: The Court there reſolved, that the firſt Living be- 
came vacant by his Death, and not by accepting the Second, becauſe he 
was never Incumbent of the Second, for in not ſubſcribing the 39 Articles, 
thereby his Admiſſion, Inſtitution and Induction in the ſecond Living be- 
came void, as if they had never been, from which they would infer, that 
the Clerk here, not reading the 39 Articles within two Months after his 
Induction into the ſecond Living, left him Incumbent of the firſt; but 
it was anſwered, that that Caſe was no Caſe in Point as to this, for in 
not ſubſcribing the 39 Articles, made it, that he never was Incumbent of 
the ſecond Living, and conſequently there was no Cauſe to loſe the firſt : 
But here the Defendant having ſubſcribed the 39 Articles, was pro tempore, 
perfect Incumbent of the ſecond Living, and thereby loſt the firſt, and 
afterwards loſt the ſecond, for not reading the Articles, ſo that his not be- 
ing able to retain the firſt, is no Effect or Conſequence of his loſing the 
ſecond ; but the firſt was loſt, becauſe he accepted the ſecond, and the 
right Patron thereupon preſented to the firſt, ſo as he loſt the firſt whilſt 
he was, and for being lawful Incumbent of the ſecond, and therefore it 
could be no Effect or . 117, eg at all procceding from the Loſs of the 2d. 

21. For note, the Claule 1s not, that all Admiſhons, Inſtitutions, and 
Inductions to Benefices, where any Perſon is deprived by Virtue of this 
Act, ſhall be void, as if they never were, 


3 22. But 
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22. But it is, that all Admithons, Inſtitutions and Inductions, made 
contrary to any Proviſion of the Act, ſhall be void, as if they never 
were. ; EI 

23. But Higdon's Admiſſion, Inſtitution, &c. was not contrary to any 
Proviſion of the Act, but every Way legal; otherwiſe had it been, had 
he not ſubſcribed the Articles, &c. 

24. Sect. 10. And that it ſhalt be lawful fo2 every Patron, having 
the Advowſon thereof, to preſent another, and the Pꝛeſentee to have 
the Benefit of the ſame in ſuch like Manner and Foꝛm, as though 
the Jhcumbent had died, oz 1 any Licence, Anion, oz other 
Diſpenſation to the contrary hereof obtained notwithſtanding . 
and that every ſuch Licence, Anion, o2 Diſpenſation, had, oz 
hereatter to be obtained contrary to this pꝛeſent Ad, of what Name 
o2 Names, _ 92 Qualities ſoever they be, ſhall be utterly 
void, and of none Cite, 


25. To pꝛeſent, &c. In Holland's Caſe, 4 Co. 75. my Lord Coke ſays, 3 Cre. 357, 
it was one of the Points reſolved in that Caſe, that before the Statute of 475: 
21 Hen. 8. Cap. 13. if one ** a Benefice with Cure, accepted another 1 — - 
Benefice with Cure, that the firſt was vacant; but, ſays he, that was not 1 . 
an Avoidance at Common Law, but by the Conſtitution of the Pope, of Lit. Rep. 239. 
which Vacancy the Patron might take Notice if he would, and might Ce, Lit. 120.4. 
preſent if he would, without any Deprivation ; but for that the Avoidance rd., 8 
accrued by the Eccleſiaſtical Law, no Lapſe ſhould incur without Notice, %% 1866. 
as it would upon a Reſignation or Deprivation; ſo that the Church for 


the Benefit of the Patron is vacant, but not for his Diſadvantage. 


— 


26. Utterly void, In Dyer 387. there is a Caſe where one is poſ- 
ſeſſed of two Benefices by a Diſpenſation according to this Statute, and 
afterwards, by a Diſpenſation, to hold three, obtained a third Benefice, 
and enjoyed all the three; and Dyer, in -x. and. the Caſe, tells us, that 
ſeveral 9 and Ser jeants were of Opinion, that the Firſt of the three 
was vacant, and the Profits of the Third forfeited by this Clauſe, and 
that only the Second remained with him. So in the Caſe of the 
King againſt the Biſhop of Wincheſter, where one had two Benefices with Ny 149. 
Cure, and then took a Third with Cure, it is ſaid to have been adjudged, 
that both the two firſt ſhould be vacant, and the Words of my Lord 
Hobart, in the Caſe of Colt and Glover, ſays thus; © I hold, if a Man takes a 
* Trialty which is not allowed him, he can't by that take two Benefices, 
becauſe his Diſpenſation is void, Hob, 158. 


27- Sect. 1. Any Perſon, who by a Diſpenſation from Rome, ſhall receive 
more Benefices than are limited by this Ad, fhall forfeit 201. and the Profits 
of the Benefice he fo recerveth. 


28. Sect. 12. This Ad ſhall not deprive any who before April 1530. 
ſhall be poſſeſſed of Benefices to or under four. 


29. Sea. 13. JNo0vided alſo, that all Spiritual Men now being, 
02 which hereafter ſhatl be of the King's Council, may purchaſe 
Licence 02 Diſpenſation, and take, receive, and keep their Par- 
ſonages oꝛ Benefices with Cure of Souls, and that all others being 
the King's Chaplains, and not ſwoꝛn of his Council, the Chaplains 
of the Queen, P2ince, o2 Pꝛinceſs, oz any of the King's Chil- 
dren, Brethren, Siſters, Uncles, 02 Aunts, may ſemblabty pur- 
chaſe Licence o2 Diſpenſation, and receive and keep two Parſona- 
ges and Benefices, with Cure of Souls. 


30. Sect, 14, 15, 16, 17, 18, 19. Every Archbiſhop and Duke may 
have ſix; every Marqueſs and Earl five ; every Viſcount and other Biſhop 
our; the Lord Chancellor, every Baron and Knight of the Garter three , 
every Dutcheſs, Marchionels, 9 and Baroneſs, being Widows, two , 
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the Treaſurer, Comptroller, the King's Secretary, Dean of his Chapel 
Almoner, Maſter of the Rolls, 2; the Chief Juſtice of the King's Bench 1; 
and the Warden of the Cinque Ports one Chaplain, whereof every one may 
purchaſe Licenſe or Diſpenſation, io take, recerve, and keep two Parſonage; 
or Brnefices, with Cure of Souls. 


31. King's Chaplains. £yere, Whether the King may retain 3 
Chaplain, ſo as to have a Plurality of Livings by this Act: Fenner, 
that he may; Popham contra. Cro. Eli. 424. Whetſtone verſus Hig ford. 
A Man being the King's Chaplain, ceaſeth to be ſuch within the 
Intent of this Act, when he accepts of a Biſhoprick, and Biſhops are not 
in that Reſpect the King's Chaplains. Hob. 157. 


32. Every Dutcheſs, Marchioneſs, &c. In the Caſe of the Queen 
and Drury, in Cro. Eliz. 723. 4 Co. 90. Moor 277. the ſame Caſe. 
The Counteſs of Kent retained two Chaplains, and afterwards took a 
Third, and he obtained a Licence and Diſpenſation to retain a ſecond 
Benefice, and took it accordingly, and whether he were ſuch a Chaplain 
as might obtain a Plurality by the aforeſaid Clauſe, was the Queſtion ; 
Walmſley was of the Opinion, that he was; to which Anderſon and 
Hingſmill inclined; but upon Glanvill's Reaſon, the two latter changed 
their Opinion, and agreed with him, which was, that as the two Chaplams 
are digmfy d with this Privilege, it is to be intended, that none but thoſe are to 

(a) 2ui prior have (a) that Dignityz and when they are ſo advanced, that Frruilege can't be 
«ft tempore taken from them ſo long as they remain her Chaplains, and the retaining of a 
_ ft jure. Third is more than the Statute allows; Walmſley's Reaſon was, that the Sta- 
Ge. Lib 14, a. tute does not reſtrain the Number of Chaplains, but the Number who are 
2 Int. gs. to have Qualifications; ſo (ſays he) he who firſt obtains the Qualifica- 
| Sav. 101, tion to a Benefice, ſhall retain it. 

33. Note, This Cauſe came on again upon a Writ of Error, and it was 
adjudged, that though the Statute does not reſtrain the Number of Chap- 
lains, yet the two firſt only are Statute Chaplains, and entitled to this Pri- 

(b) For in vilege, which cannot be taken from them by another's being (b) retained 
d a e afterwards: Then it was argued, that in Regard the Lives of the firſt 
Ane biden. two were not averr'd, it ſhall be intended they were dead; for though 
tis. tis averr'd that at the Time of the Retainer they were alive, but tis not 
4 Co. 90. a. averr'd that they were alive at the Time of taking the ſecond Benefice, 
Faughen 60. but adjudged that it was ſufficient ; for when he was not enabled at the 
(c) For gud Time of the Retainer, the Death of the others (c) afterwards ſhall not help 
a initis von him. Cro, El. 39. Mich. 42 and 43 Elia. Rol. 213. Adjudged Trim. 
_ a Elix. B. K. 4 Co. 89. b. See Owen 51. 1 And. 200, Sav. 79. 
ris non conv. Godb. 41. Hut. 51. Dav. 32. 3 Bulſtr. 192. 2 Bulſtr. 304. 

leſcit. 

4 Ce. 90. 4 34. Sect. 20, 21. The Brethren and Sons of Temporal Lords and Knights 

may hold two Livings. 


35. Sea. 22, Such Chaplains ſhall be bound to exhibit Letters ſigned and 
ſealed by their Lord and Maſter, teſtifying whoſe Chaplains they be, 


36. Sea. 23. Doctors and Batchelors of Divinity aud Law in the Univer- 
ſities, and not by Grace only, may have two a th 


37. Sect. 24. Archbiſhops in Order to Conſecrations, and Biſhops for Ordi- 
nations, &c. may have two more Chaplains, 


28. Sec. 25. Provided alſo, &c. that no Perſon oꝛ Perſons, to 
whom any Number of Chaplains, 02 any Chaplain by any of the Þ20- 
viſions afozeſaid is limited, ſhall, in any wiſe, by Colour of the 
ſame Pꝛoviſions, advance any Spiritual Perſon oz Perſons above 
the Number of them appointed, to receive oꝛ keep any moꝛe Bene⸗ 
fices with Cure of Souls, than is above limited by this Ac, any 
Thing ſpecify'd in the ſatd Pꝛoviſions notwithſtanding, and if they 

J 
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do, then every ſuch Spiritual Perſon and Perſons ſo advanced. 
above the ſaid Number, to incur the ain and Penalty contained 
in this Act. 


29. Sect. 29. The King's Chaplains may accepi as many Benefices as the 
King will give. 


40. Sect. 320. No Dignity nor Parſonage with Vicar endowed, ſhall be 
taken for a Beneſice. 


41. Knights, &c. But not the Brethren or Sons of Baronets, becauſe 
that Dignity hath been created ſince the Act. 


42. Sign'd and ſealed. And therefore, where the Letters were only 
ſealed and not ſigned, the Perſon was adjudged not to be a Chaplain 
within this Statute. Godbolt 41. g | 

43. And when a Copy of the Letters of Retainer out of the Court of 
Faculties was produced in Evidence, to prove that the Parſon was actual! 
Chaplain, according to the Tenor thereof, it was not allowed by the 
Court; but it was ſaid, that the Oath of any Perſon who had ſeen the 
Letters under Hand and Seal, would have been good Evidence in that 
Caſe, becauſe the Plaintiff was a Stranger to it, Lit. Rep. I. 


44. And not by G2ace only, &c. This ſeems to be explained by 
a like Expreſſion in another Statute, (14 Hen. 1. Cap. 5. Hell. 3.) enti- 
tled, The Privileges and Authority of Phyſicians in London; by which, 


Proviſion is made for the Examination of Phyſicians by the Preſident and Gib. 942. 


Elects; except he be a Graduate of Oxford or Cambridge, which hath ac- 
compliſhed all Things for his Form without any Grace; i. e. (as the Bi- 
ſhop of London apprehends,) hath performed the Statutable Exerciſes, in 
Order to ſuch Degree, without any Favour or Diſpenſation therein. 


45. To whom any Number of Chaplains, &c. If a Baron, or 
others mentioned in this Statute above, takes feveral Chaplains who have 
many Benefices, and afterwards they diſcharge their Chaplains from 
their Service, they ſhall ftill retain their Benefices during their Lives; 
and if the Baron takes others to be his Chaplains, they cannot have this 
Plurality during the Lives of the others who were before beneficed, and 
afterwards diſcharged from their Chaplainſhips; for if the Law were 
otherwiſe, then the Lords might make any Perſons capable of a Plurality, 


by admitting them to be their Chaplains. Owen 51. Savacre's Caſe ad- 
Judged in the Common Pleas, Godb. 4 2. 


46. Above the Number, &c. Although a Chaplain retained above 
the Number, be promoted before thoſe who were duly retained according 
to the Statute; ſuch Retainer (above the Number) ſhall neither avail 
him, nor diveſt thoſe who were duly retained, of their Right of purchaſing 
a Diſpenſation: Nor ſhall he ever have any Benefit of his Retainer, 
(even though the reſt were dead) unleſs it be renewed upon the Death of 
one of thoſe who made up the Number preſcribed by the Statute. Inaſ- 
much as the Retainer was null ab initio, and a Chaplain once legally 
qualify'd, cannot be diſcharged at Pleaſure, to make Way for others. 
4 Rep. 89. b. Moor 277. Sav. 102, Lit. Rep. 1. 


47. Sect. 33 Provided, &c. that every Dutcheſs, Yarchioneſs, 
Camels, aroneſs, Widows, which have taken, o2 which here- 
atter ſhall take any Husband under the Oeg2ee of a Baron, may 


take ſuch Number ot Chaplains as is above limited to them, being 

Widows; and that every ſuch Chaplain may purchaſe a Licence to 

have and take ſuch Number of Benelices with Cure of Souls, 

and have like Liberty of Non-Reſivence in Manner and Foꝛm 
3 


as 


U At. 
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Gib. Cod. 939 
4 Rep. 119. 
Vos; 675, 


ſunt ; and therefore, where a Diſpenſation was granted w 


as they might have done, if their ſaid Ladies and Piſtreſſes had 
kept themſelves TWibows, &c. 


48. Being Widows, &c. And though they marry, the Retainer 
before Marriage ſtands good, and ſhall have its Effects after Marriage. 
If they marry under the Degree of a Baron, they are ſpecially provided 
for in Heat. „and if they marry a Baron, or above that Degree, my 
Lord Coke ſays thus; © If a Woman, Baroneſs, retains two Chaplains 
according to the Statute, and afterwards marries one of the Nobility, 
e the Retainer of theſe two Chaplains remains, and they, without any 
* new Retainer, may take two Benefices; for their Retainer was not 


determined by the Marriage.“ 


49. If a Baron, who by the Statute may retain three Chaplains, be 
made Warden of the Cinque Ports, (who may have a Chaplain in Reſpect 
of his Office) yet he ſhall have but three, and if a Baron be made an 
Earl, he ſhall have but five in all, and ſo of the reſt, becauſe the Sta- 
tute is to be taken ſtrictly againſt Pluralities. 4 Rep. 90. a. b. 


1 


Of Diſpenſations from the Archbiſhop of 
Canterbury, and confirmed according to 


the Statute. 


r, HE Queen making her Title by Lapſe upon a Plurality againſt 
+ the Statute of 21 y al 8. the 3 a Diſpenſation 
from the Archbiſhop of Canterbury, according to the Statute, and the 
Confirmation, and in the Letters of Diſpenſation, the Words were, (men- 
tioning the two Benefices to be of ſmall Value,) unimus anneximus & in- 
corporamus, the ſecond Benefice to the firſt, without the Words Diſpen- 
ſamus, for the taking thereof, and whether this could enure as a Diſpenſa- 
tion, was the Queſtion ; and it was reſolved, that it was a ſufficient Diſ- 
penſation, for it is not of Neceſſity to have the Word Diſpenſamus, but 
the Matter is, whether it be in Effect a Diſpenſation; and if the Cir- 
comſtances prove it, tis ſufficient; for though a Union is properly 
where there is an Annexing of one Benefice to another perpetually, yet 
it is alſo, when there is an Union in one Perſon which is Temporary; 
and the Doctors againſt the Diſpenſation argued, that this could not enure 
as a Diſpenſation, but was intended for a Union, and as it could not be a 
Union, becauſe that ought to be by the Ordinary and Patron, therefore, 
as it fails in the principal Intent, it is void in all; and for Want of the 
Word Diſpenſamus, it ſhall not be a Diſpenſation, for ſuch Diſpenſation 
of Pluralities are called in the Civil Law, Gratze, & ſtricti, juris quia odioſæ 
* a College 
had an Advowſon which became void, and they uſed by Election to make 
a Nomination, he who had the Diſpenſation, had it to retain a ſecond 
Benefice de donatione diſpoſitione ſeu preſentatione cujuſcunque, and it was 
held not ſufficient, becauſe he had not the Word Electione therein; but 
the Doctors for the Diſpenſation ſaid, that there might be ſuch an Union 
by the Metropolitan, which is Temporary, and after his Death, it re- 
verts to its former Eſtate ; and in the Civil Law, tis called Palliata Di/- 
penſatio, and that ſuch a Union may be, appears by the Words of the 
Statute of 21 Hey. 8. that one ſhall not retain a ſecond Benefice, any Li- 
cence, Union, or Diſpenſation, to the contrary, &. and there it is not in- 
tended a perpetual Union, for by ſuch Union, two Churches are but one. 
Cro. Eliz. 718, 719. The -_ againſt Fage and the Biſhop of London. 
Adjudged Mich. 41 Eli. C. B. | 
2, Where a Diſpenſation was granted to one by the Archbiſhop, to 
take a ſecond Benefice, which was confirmed, and the Words of the Diſ- 


13 were, modo fit infra ten Miles of the former, and he took a 


ving diſtant 17 Miles; this was held to be ſuch a Diſpenſation as did 
3 not 
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not make him Incumbent of the firſt, ſo that a Leaſe made by him, as 
Parſon of the firſt Living, was void; but though the Words modo Or fit 
modo, do, at Common Lawn, make a Condition, yet, they being at the 
Civil Law conſtru2d only Words of Proviſion or Caution, which ren- 
dered him liable to Fceleſiaſtical Cenſures, and being uſed about à Mat- 
ter Spiritual, it hall be conſtrued accordingly. Oe. Gar. 475. Dodlon 
verſus Lynn. Trim. 11 Car. Rol. 446, Adjudged 12 Car. B. R. Jl, 
Jones 374. the ſame Caſe. 


(H) In what Caſes a Diſpenſation from the King ſhall prevent an 


Avoidance. 

b 

1. [ F the King gives a Licence to an Incumbent, to be an In⸗ | 
cumbent and a Biſhop, if he be made a Biſhop aficrwards, | 

the Benefice ſhall (a) not be vacant. 11 Hen. 4. 60. Hill. 39 Eliz. (4) To nver- 1 
B. R. between Armiger and Holland, reſolved per Curiam. ftand this 4 


Caſe, tis ne- 
' * . . al >Y 3 
ceſſary to ſhew, that the Statute of 21 Hen. 8. Cop. 13. againſt Dlurality of Livings, took away all Diſpenta- 


4 

tion obtained from the Pope; and as this Vacancy would be a Ceſſion, which commenced by the Conncil ol Late- 1 
<4 5 1 1 . , * 1 : x 1 

ran, the King might diſpenſe with it, for the Pope miglit; and by the Stature of 21 Hen. 8. that Power is given 
to the King cumulative, by Way of Expoſition weterrs, and not by Introduction now?! juris. Ney 94. — After "1 
this Statute of 21 Hen. 8. there was another of 25 Hen. 8. Cap. 2. Sed. 3. which enacted, that none thould thers- 9 


after ſue to Rome for any Diſpenſat ions, or other Inſtruments whatſoever, but that from thenceforth, every {uct 
Licence, Diſpenſat ion, Sc. neceſſary for the King, his Heirs and Succeſſors, aud his aud their People and 


* 4 — - * SD * ” ” Fa . 7 | 
Sulyects, upon the Examination of-the Cauſes and Qualities of the Perſons procuring ſuch Diſpenſaion, Se. % 
ſhall be granted, had, and obtained from Time to Time within this Realm, and others of the King's Dominions, 4 


and not elſewhere, in Manner and Form following, and none otherwiſe ; that is to ſay, the Archbiſhop ot b 
Canterbury for the Time being, and his Succeſſors, ſhould grant ſuch Diſpenſat ions, Sc. for Cauſes not being N 
contrary or repugnant to the Holy Scriptures and Laws of God, as had been uſually obtained at the Se of 
Rome : Now, in this Cafe of Armiger and Holland, Coke, who prayed a Conſultation, argued, that the Dif- 
penſation by the Queen only, was not ſufficient ; for the Statute above, which appointed how a Diſpenſation 
ſhould be granted to the Archbiſhop of Canterbury, and confirmed under the Great Seal, hath Negative Words, 
that it ſhould not be granted in another Manner. Godfrey ; this Statute only transfers the Authority of the 
Biſhop of Rome to the Archbiſhop, but the King by his Prerogative at Common Law, might have granted 
ſuch a Diſpenſation, which is not taken away by this Statute 3 to which Ganmwdy and Fenner agreed, and they 
held, that the Benefice being void by the Queen's Act, ihe might well diſpenſe with her own Act, and thougt: 
there be general Negative Words in the Statute, the Queen ſhall never be reſtrained by them, unlefs expretly 
named; and this Statute. never intended to rake away this Prerogative from the Queen, 
Hob. 146. —— See Jen. Cent, Caſes 214. Caſe 53, 271. Caſe 91. 


Cro. Elix. 544. 


2. Henry de Blois, Ring Stephen's Brother, was Biſhop of Win- 
cheſter, and Abbot of Glaſſenbury, liber ſucceſſionis 19. 


a 
— 


(1) In what Caſes a Diſpenſation from the Pope ſubſequent, would 
take away the Benetit of an Avoidance. 


I, II an Incumbent be created a Biſhop, the Diſpenſation from 
the Pope afterwards, to retain the Benefice alſo, would not 

ouſt the Patron of his P2eſentment. 11 Hen. 4. 38. b. 59. b. 78. 

clearly ag2eed. | 

2. Ik an Incumbent of a Church with a Cure under 81: per Ann. 

takes a ſecond Benefice with Cure, wherein he is alſo inſtituted and 

induced, thereby, the firſt was void againſt the Patron, ſo that he 

might p2eſent, but befoze Pꝛeſentment, if the Archbiſhop, by Qir- 

tue of 25 Hen. 8. gives him a Licence (b) perinde valere, to hold ©) That was 

the firſt with the ſecond Benefice, though he was inſtituted yy Fee 
1 * x ; | ucted Sramed to 4 


Clerk almire 


— 4 
) h , ted to a Beli - 
fice, though wicapable, and takes that Name of a Licence perinde dalere, from the Words of the Difpeufation, 


which made it as eftecual to the Party, as if he were capavl:e* Gib, Cad. 1. Pol. 601, 
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Ddufted befo2e, into both, that is not a good Licence, though con- 
firmed acco2ding to the Statute, to take away the Iatron's JI2e- 
ſentment; though tis not an Avoidance by Foꝛce of the Canon, 
and not by Foꝛce of the Statute of 21 Hen. 8. fo2 by the Canon 
the firſt Senefice was ſo vold, that the Patron might have pꝛe⸗ 
ſented betoze any Depzivation, and, therekoze, after the Patron 
had Power to pzeſent, that Power cannot be taken away by a Li- 
cence. Trin. 14 Car. B. K. between Badcock and the Ging, in a 
Crit of Erroz, upon a Judgment in the Common Pleas, in a 
Quare Impedit, where it was ſo adjudged upon a Demurrer, and 
now by the Court of King's Bench reſolved acco2dingly, but a 
further Day was given till Michaelmas Term, but afterwards, 
in the ſame Trinity Term, adjudged acco2dingly per Curiam In- 
trat. 13 Car. Rol. 1259. 

3. Ik there be an Incumbent of a Church with a Cure above 
$ 1. Calue, and afterwards he is p2eſented and inſtituted to a ſecond 
"Senefice with Cure, but befoze Indution therein, he is made a 

AR Chaplain within 21 Hen. 8. and afterwards obtains a Diſpenſation 
360. actoꝛding to the 2: Hen. 8. to hold both, that Diſpenſatiou is not 
\—V— good, becauſe, though the ſecond Church was not void within the 
21 Of Hen. 8. beto2e Indution, yet it was void by Inſtitution by 
the Canon, ſo that the Patron might have pꝛeſented, which Avoid- 
ance could not be taken away by a Retainer afterwards, 4 Co. 79. 

Digbie's Caſe reſolved. 


Advowlon. Avoidance. 
(K) What will be an Avoidance. 


An Acceptance of a Biſhoprick, 


I. IF an Incumbent be made a Biſhop, the Church is vacant. 
' Dy. 4. 5. Ma. 159. pl. 34. Doctor and Student 136. b. 
7 Hen. 4. 25. b. 11 Hen. 4. 37. b. 24 Ed. 3. 26. b. 
2. Ik the Jucumbent of a Pꝛovendry be elefted a Biſhop of a 
Bi who. is Þatron-of. the P and atter- 
wards the King g2ants the Tempozalties to him, yet the Pꝛoven⸗ 
dry is not vacant befoze Conſecration, fo2 befo2e he is conſecrated, 
8 he may refuſe to be a Biſhop, and is not ſo till (a) Conſecratton. 
Loint, H 41 Ed. 3. 5. b. adjudged. 


23. dee, 
Rol. 1246, Evans and Kiffing's Caſe, and reſolved Trin. 3. Car. See the new Dyer in the Margin 221, 
#1, 18. 


3. But after Conſecration, the Pꝛebend is vacant: 41 Ed. 3. 
3. b. adjudged | 
4. Do it is of a Pꝛebendary. 11 Hen. 4. 37. b. 
5. Ik an Incumbent be created a Biſhop of the ſame Dioceſe 
where he was Jncumbent, the Church is thereby vacant, fo2 he 
can't be Sovereign and Sübjeck. Dav. 1. Commendam 69. 
ent. Cent. 6. So it he. be created a Biſhop of (b) another Dioceſe, 
C«/e- 214: Church is thereby vacant. 11 Hey. 4. 37. b. 77. (c) becauſe he 
Glen who hath taken upon him the Office of a Sovereign, ſhall not re- 
what my  TAIN the Office of a Subject. Jt 
| 3 7. J 


5 Os Hon — — — 1 
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Lord Vaughan ſays to this Particular, to the Object ion that it is a Contradiction, lit the Incumbent being ah 
P:ſhop's Subject, and the Biſhop his Sovereign, ſhould be united; the Servant, gua Servatii, may as WELL 3" 
Maſter ; the Tenant, gua Tenant, Lord; the Lm, the Deputor; the Del-gator, the Delegatcci; whach: 5: 
impoiſible ; He gives this Anſwer, that rhongh 11 be A Contradictiou that a Perſon Subject gua Subject, thowud 
at the ſane Time not be Suljject; but ut 28 % Coutradaittion, that a Per ſon Subject, thould ceaſe to be ſo; the 
gubjection ceaſerh, when the Rectory is in the Baſhop:; The De; uty is not, when the principal Officer executes 
the Office in Perſon, the Relation is then deſtroyed 5 where the King licenſed one who was created a Piſhop, to 
retain his antient Benefice, and the Patron preſents another, the elder Incumbent ſues a Writ, of Spoliatio! (4 
Writ which none but an Incumbent can have) in the Spiritual Court, and it well lies, and the Biſhop as 
Incumbent, may have ſuch Writ, which proves him to continue Incumbent after Conſecrat ion: An In- 
cumbent made a Biſhop, and retaining by Diſpenſation, may have (which none but a perfect Incumbent can 
have) the ſeveral Writs of juris utrum, vi laica removenda, and Annuity as well as of Spoliation either for 
or againſt hin, all which prove him perfect Incumbent, though a Biſhop. Vaughan 22. 


7. Ik an Incumbent be eleged a Biſhop, (a) yet the Church is (0 Pecwuſe be 
not vacant befor Conſecration. 11 Hen. 4. 37. b. nya]. wok, tanks 4 


ſaid to bs « 
Biſhop till Conſecration, as a Man is not ſaid to be a Parſon before Indnttion, the above Caſe of Evens and 
Kiffing's Caſe, and New Dyer in the Margin So in Caſe of a Tranſlation, he is not Biſhop of the ſecond 
Bithoprick till Confirmation. Latch. 33. He can't be ſunnnoncd to Parliament before Confirmation. Latch, 37. 


8. Ik an Incumbent in England be made a Biſhop in Ireland, yet 
the Church here is not void. 24 Ed. 3. 2. b. If the Oean of 
York be made a Biſhop of Limerick in Ireland, that makes an 
Avotdance of the Deanary, as well as if he had been a Biſhop 
of any Place in England. Paſch. 3 Car. between Evans and Aſcough, 
reſolved (b) per Curiam upon a Special Uerdit, and oꝛdered by the ( 714i. £7 
Court, that nothing ſhould be ſpoke to that atterwards, but only is ported in 
to the other Points of the Cale. Latch. 31. and 


ſaid to be en- 

ter'd, Paſch. 22. Tac. Rol. 1164. A Diſpenſation under the Great Seal of England is good to hold a 
Benefice in Ireland; fo a ſcire facias out of the Court of Chancery in England is good to repeal a Patent um— 
der the Seal of beland Latch, 234. Whitlock, Juſtice, in the Caſe of Evans and Aſcough, lays down theſe 
following Steps and Degrees in the making of a Biſhop: 1. The Dean and Chapter certify into the Court of 
Chancery, that their Biſhop is dead, and pray a Conge 4Eſfſire, 2. Leners miiſive go to them from the King, 
directing them what Perſon they ſhall chooſe, (which Letters are never recorded) then they having elected tlie 
Perſon, clree Inſtruments are diſpatched thereof, one to the Party elected, another to the Archbiſhop, and a 
Third to the King, to certify into the Chancery what Perſon they have elected, and then there is an Act of the 
King's Aſſent to the Election, which can't be effectual without his Aſſent, though ſomerimes tlie Pope in his az- 
bitrary Method of Proceedings would do ſo. 4. Then the King writes to the Archbiſhop to conſecrate and 
iuſtall the Perſon elected. 5. Then the Archbithop grants a Citation for all that will oppoſe the Conſecration, 
and appounts a certain Day, and at that Day, if no Body appears for that Purpoſe, they are all pronounced con- 
tumaclous, and the Biſhop is confirmed (or as Jones words it in Latch, 36.) the Archbiſhop inſtalls him, and 
enthron+s him in his See; then the Biſhop ſues to make his Fealty to the King, which being done, the King 
writes to the Eſcheator to deliver him his Temporalties, fo that there are three principal Acts required to the 
making of a Biſhop ; Election, Confirmation and Confecration ; the taking of a Biſhoprick is a Marriage; 
the Election is the Solicitation ; the Confirmation is the Contract; and the Conſecrat ion is the Conſummarion 
thereof; or, as it is worded by Dodderidge in the ſame Caſe, the Spiritual Marriage between the Biſhop and 
the Church, initiatur per Electionem, contrahitur per Confirmationem, & conſummatur per Conſecrationem, and 
che Reſtitution of the Temporalties is the bringing Home of his Wife; (or rather the Marriage Portion) there 
is a Variety of Opinions concerning the Commencement of a Biſhop's Juriſlition as to ſome Things, which 
not being neceſſary to the preſent Caſe, are here omitted; but it will be enough to mention, that Juſtice 
Dodderidge compared the ſeveral Steps in the Creation of a Biſhop, to thoſe that are taken in making a Parſon, 
wherein Preſentation anſwers to Election; Admiſſion (after the Ordinary hath examined the Clerk) to Confir- 
mation; and Inſtitntion to Conſecration; and as the firſt Benefice is not void upon taking a Second, till after 
Inſtitution, ſo, neither are Dignities and Benefices void upon Acceptance of a Biſhoprick till after Conſecra- 
tion. Palm, 470, 472, 475- Tones 162. Latch. 36. 


9. It is ſaid, that the Pope J. made a Conſtitution, that one 
Parfon ſhall have but one Venefice with a Cure, Kc. 26 Ed. 2. 
SY. 


10. If the Biſhop was made a Cardinal, the Biſhoprick became va- 
cant. 4 Inſt. 358 


(L) Taking 
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Taking a fecond Beneüce. 


6 1 Lon. 
216. 


Fl 
Underhill 


wer/us Sayare 3 


thi as mac! 
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(L) Taking a ſecond Benefice. 


1. JF an Jucumbent takes a iccond Bencfice, the firſt is vacant 
ipſo facto, without any Depꝛivation, fa that the Patron may 
pꝛeſent, 24 Ed. 3. 33. Adjudged 25 Ed. 3. 55. 4 Co. 75. Holland's 


Vaſe reſolved. Dav. Rep. Commendam 69, 81. Doctor and Stu— 


dent 126. b. 29 Ed, 3. 44. 4 Co. 79. Digby's Caſe, 26 Ed. 3. 1. 
9 Ed. 3. 22. Hob. Rep. 224. Contra 11 Hen. 4. 37. b. 60. Irin. 
14 Car. B. K. between the Ring and Baldock, adjudged per Curiam, 


- 0 cn. Z. on a Writ of Erro2 upon ſuch Judgment in C. B. upon a Oemur- 


be + 
Cap. 13. fo 


bezore, it wa 


rer. Intratur Hill. 13 Car. Rol. 1259. 


only à Ceiſion by the Common Law, for which there ouglit to be 4 Sentence, and cherefore, this muſt be nnder- 
1tod of « Chnych, not wunder Value, as to Strangers; tor of Cluuches under Value, Which is a Plurality by 
the Canon as to a Stranger who is ſued for Tythes, there mnſt be a Sentence of Deprivation, before we can 
plead the Acceptance ot a ſecond Benetice under Value: So muſt there be a Sentence before Lapſe ſhall incur, 


Latch, 243. 


2. At Common Law, if an Incumbent had taken a ſecond Be⸗ 
nefice with Cure, neither the firſt o2 ſecond had been vacant, but 
not befoze Sentence. 1 Leon. 316. 4 Co. 75. b. Holland's Caſe. 

3. Blit boy the general Council of Lateran, held Anno Dom. 1215, 
it was 02DaineD, that if a Yan takes (ſeveral Benefices with Cure 
of Souls, the firſt ſhall be void, if there is not a Diſpenſation 
from the Pope. 4 Co. 75. Digby's Cale, 

4. It is fo recited in Linwood, Fol. 81. in the Conſtitutions of 
Peckam, where, by the P2ovincial Synod, the Conſtitution of the 
gencral Council is confirmed, and the Conftitutions of Othobon 
in Linwood, that the Coſt ſhall be void too, is repeated as too hard 
and ſtrict. 4 Co. 79. Digby's Caſe. 

5. Rot. Pat. Memb. 16. in Appellationibus. Papa diſpenſavit cum J. 
de Langeton, Cancellario ſuper pluralitate Beneficiorum ſuorum cum 
curis five cura, quæ obtinet & ulterius T Ar quod duo alia Beneficia 
cum prioribus recipere & retinere poſſit, ſi Regi placuerit, & eidem Can- 
cellario convenienter offerantur, & Rex bene placitum ſuum intimat per 
patentes literas. 

6. Ik an Incumbent takes a ſecond Benefice with Cure, whereby 
the firſt is void by the Canon againſt the Patron, ſo that he may 
pꝛeſent befoze any Depzivation, pet, till Depzivation, it is not 
vacant as to a Stranger, to2 if he ſues fo2 Tythes againſt a Pa⸗ 
riſhioner, it is no Bar againſt him that he hath taken a ſecond 
Senefice, Trin. 13 Car. B. R. faid by Juſtice Berkley, that Juſtice 
2 in his Argument of the Caſe of Pruſt, ſaid it was ſo 
adjudged. 8 

7. The Biſhop of Durham pꝛeſented B. to the Pꝛebend of W. 
from the Church of St. Andrew, and afterwards pꝛeſented the ſame 
B. to the Deanary of the ſame Church, & pro eo quod non liceat 
alicui duas Præbendas in una & eadem Eccleſia Collegiati poſſidere, 
adjudged quod Rex recaperet Preſentationem ad Fcclefiam de W. pre- 
dicta. 7 Hill. 11 Ed. 3. B. R. Rol. 21. 
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Of Commendams and Diſpenſations. 


(M) The Biſhop of London in his Codex 954, 955, 956, lays down theſe to 1 
be the Rules of the Canon and Common Law, concerning Commendams 1 
granted to Biſhops. 


HE 1 of a Biſhopꝛick, doth of common Right void all i 
other Pꝛomotions. So is the antient Law of the Church, as | 

expreſſed in the Canon of the Council of Lateran, (a) under Alexander 3. (4) Extra. f. 1 
Cum Epiſcopus electus fuerit, & Confirmationem Electionis acceperit, & Eccle- t. 6. c: 7. | 
ſiaſticorum Bonorum Adminiſtrationem habuerit; decurſo tempore de Conſe- 
crandis Epiſcopis a Canonibus definito, is ad quem ſpettant Beneficia quæ ha- f 
bebat, de illis dliſponendi liberam habeat facultatem, Agreeable to this (and, jk 
without Doubt, derived from it) are the Declarations that we meet with, 
every where in the Books of Common Law; viz. (b) that de Jure Com- (%) Noy 93- 
muni, all Promotions are vacated by the taking of a Biſhoprick, as ſuch , “ * 
and that, not only Engliſh Promotions, by Biſhopricks in England; but 77 123. 
likewiſe Engliſß Promotions, by Biſhopricks in Ireland, & vice verſa; and Pain. 344. 
alſo by the Biſhoprick of the //lz of Man. But the Law is otherwiſe, if Yang. 19. 
one is a meer titular Biſhop, or a Suffragan Biſhop upon the Statute of 
21 Hen. 8. c. 14. 

2. The Voidance may be prevented by Diſpenſation of Retainer granted 
before Poſſeſſion of the Biſhoprick ; which is commonly called a Commen- 
Dam Retinere. (c) This, the Pope had Power to do, as claiming a (0) Vid. fupre 
Right to diſpoſe of all Promotions becoming void in that Manner; and —_— 2 
the ſame Thing the King may do; either ſingly and by himſelf, (as many e 
of the Law Books hold) or at leaſt by (d) Command to the Archbiſhop, (d) Heb. 453, 
to exert the Right of Diſpenſation veſted in him by Statute 25 Hey. 8. 457, 458. 
c. 21. as the ordinary Method is. Which Sort of Commendam is defined by OED — 
Hobart, a Faculty of Retention and Continuation of the Benefice in te 
ſame Perſon and State wherein it was; notwithſtanding ſomething inter- 
vening (as a Biſhoprick, or the like) that without ſuch a Faculty would 
have avoided it. By which Means, the Inſtitution and Induction, or 
other Method whereby the Perſon obtained ſuch Benefice, remain and are 
continued in their full Force. And it being the Doctrine both of Canon (e) Vide ſupra 
and Common Law, that former Promotions are not vacant, but by Conſe- Page 133. 
cration in Caſe of Creation, and by Confirmation in Caſe of Tranſlation ; if 
ſuch Diſpenſation comes before theſe, it comes Time enough to (f) continue (t) Ney 93. 
the Poſſeſſion , but otherwiſe, it comes too late. Thus, it is ſaid, in the %%. Jones, 
Books of Common Law, that Cardinal Beaufort's Diſpenſation to hold the 2 1 
Biſhoprick of Mincheſter, coming after he was made Cardinal, was void; Das, 77 Jo. 
but pared Cardinal Wolſey's, for the Archbiſhoprick of York, coming before, 
was good. | 

3. Not only Dignities and Benefices have been granted in Commendam, 
bnt alſo Headſhips of Colleges, and Hoſpitals, and that by Diſpenſation 
as of Headſhips, St. 7ohus in Oxford to Doctor Mews Bithop of Bath and 
Wells, of Magdalen College, Oxon, to Doctor Hough, Biſhop of Oxford; 
of Pembroke College, to Doctor Hall Biſhop of Briſtol : And of Hoſpitals, 
St. Croſs near Wincheſter, to Doctor Compton, Biſhop of Oxford ; and St. 
Oſwald, near Worceſter, to Doctor Fell Biſhop of Oxford. 

4. It hath been queſtioned heretofore, (g) whether a Biſhop could take a (s) 1 Roll, 
Commendam in his own Dioceſe, becauſe he ſame Perſon cannot be Viſitor, 463. 
and Viſited : But it was anſwered, that the Biſhop was under the Correc- Mor 899. 
on the Metropolitan; and, accordingly, that he might have ſuch Com- 
mendam. | 

5. It hath been alſo queſtioned, whether a Lap/e might be made a Com- 
mendam; (h) but that ſeems to be a groundleſs Nicety ; fince it is certain, du Hob, 143. 
that whoever hath Right to Freſent 1 7 ſuch Lapſe, hath (by the ſame Rea- * 


5 r 


114 


Ok Commendams and Di ſpenſations. 


(a) Se, De- 
cretal. 


„ 6% 

8 .T6 

(b) In Conſt. 
Ot hoben. 

De Com. Eccl, 


(c) Heb. 152. 


(d) Hob. 143. 


ſon) a Right to conſent, that it be granted in Commendam perpetual, which 
is equivalent to a Preſentation, 5 

6. No Commendam can be granted, but with Conſent of e Patron. 
This is the Doctrine of the Canon Law, as appears from the Gloſs upon 
the Gregorian Conſtitution 2 in the Council of Lyons; Ad Commendam 
vocabitur Patronus, —— and, Idem in aliis qui ex tal: Commenaa leduntur : 
And F. de Athon, Prelati altis quam Fræſentatis per Patronos, Commendam 
non committunt. Thus, in granting a Commendam Ketinere, the King (who 
is Patron by the Promotion) ſignifies his Conſent, by his Mandate to the 
Archbiſhop to grant Diſpenſation; and, if the Commendam be by Recipere, 
it is either, to take a Promotion in the Biſhop's eu Gift, and ſo his Ac- 
ceptance is a Conſent ; or in the Gift of ſome other Patron, and then the 
Conſent of ſuch Patron muſt be given in an authentick Manner, and men- 
tioned in the Diſpenſation. And Hobart ſaid, that if the Archbiſhop 
ſhould commend to a certain Church void, licet Patronus non conſenſerit, 
the Inſtrument of Commendam would be void, though the Patron ſhould 
afterwards conſent. 

By a Commendam Retinere, te Incumbency i cominued. This 
follows plainly from the ſecond Propoſition, that the Voidance is thereby 
prevented, which would otherwiſe have enſued; in the ſame Manner, as 
it is prevented, with Regard to a firſt Benefice incompatible; by Diſpen- 
ſation to hold a ſecond, or a Plurality of Benefices. For this Reaſon, it 
was ſaid by (d) Hobart, that a Commendam Ketinere is improperly called 
a Commendam ; for (ſaith he) my own Benefice cannot be commended unto 
me. And it is clear, from the foregoing Conſtitutions, that what the 
Canon Law meant by this Term, was only with Regard to the ſecond Be- 
nefice taken de Novo, by Way of Cuſtody or Commendam, and (to pre- 
vent the Avoidance of the firſt) not taken by Way of Inſtitution; and that 
it was no more than the committing to the Incumbent of one Church, 
the Cure and Revenues of another, either for a Time limited (as ſix 
Months, which Time the Patron had, to conſider of a proper Clerk) that 
the Church might be taken Care of; or (with Conſent of the Patron) for 


a long Term, to the End, chiefly, that ſuch Incumbent might be better 


e) Rig. 17. 


258, a, 


(f 2 Cro. I, 
22. Is 


0s 94 


ſupported : The firſt of which (viz. the Care of the Church during the 
Vacancy) is now anſwered by Sequeſtration of the Benefice; and the 
Grant of the Second (namely, the Profits of the Vacancy) is rendred im- 
practicable by Biſhop, or Patron, or both, by the Statute 28 Hen. 8. c. 11. 
as that gives the Profits of the Vacation to ſuch Perſon as ſhall be thereunto 
next preſemed, promoted, inſtituted, inducted or admitted. Which Profits, 
before this Act, belonged either to the (e) Church, and fo were in the 
Diſpoſition of Patron and Biſhop; or to the Ordinary, or other Perſon 
to whom by Cuſtom they appertained, and fo, by the previous Conſent 


of ſuch Perſon, might be yielded to the Commendatary : But the next 


Incumbent being a Perſon uncertain, cannot give ſuch Conſent, and b 
Conſequence the Revenues of Vacancies, ſince the making of the ſaid 
Act, cannot be given; which ſeems to be the true Reaſon of the utter 
Diſuſe of that Sort of Commendams, with Regard to Pre/byters ; however 
it hath continued, by Prerogative Royal, in Favour of Biſhops. | 

8. A Commendam Capere (i. e. 4 Dignity or Benefice taken by a Biſhop af- 
ter Conſecration, and without Inſtitution) doth not create a pꝛoper Jncum- 
bency. We ſee, by the Notes on the foregoing Conſtitutions, that the 
Canoniſts were not clear, whether during a Commendam, the Church com- 
mended was not really vacant; and whether the Commendatary was, in 
Law, any more than a Cuſtos, Adminiſtrator, or Procurator Eccleſiæ, during 
ſuch Vacancy : And they who hold that they were ſomething more (be- 
cauſe Commendam is a Title owned by the Canon Law) pretend not to ſay, 
that they were Incumbents; they held only by a corrupt and precarious 
Title, invented on Purpoſe to elude the Laws againſt Pluralities. In 
like Manner, though the Books of Common Law ſay, that a Commen- 
datary by Retinere (f) remains full Incumbent, and may plead as ſuch, 
yet of a Commendatary by K:cipere they ſay, that a Dean, by ſuch Com- 
mendam, cannot confirm a Leaſe made by the Biſhop, and that a Com- 
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nendatary Parſon, in that Way, cannot have a Juris utrum, nor take 
* — his Succeſſors, nor can ſue or be ſued in a Writ of Annuity. 

9. But (on the other Hand) there is one Cicumſtance, which makes 
much for the real Title of ſuch antient Commendataries as were ſuch by 
Retainer; namely, that we find thoſe Benefices declared vacant by the 
Reſignation of the Commendataries. So, in (a) Archbiſhop Peccham's Re- (0 ecch. 45, b. 
giſter, a Living is ſaid to be vacant, per Reſignationem Archidiacont Cant. 
cui Commendata fuerat : In Archbiſhop (h) Reynolds's Regiſter, one is (RO. 29. b. 
ſaid to be vacant per dimiſſionem ſeu Reſignationem Commendæ alias ſibi con- 
ceſſæ; and in another Cale, the Commendatary expreſſe renunciavit omni 
juri quod ſibi competebat ratione Commendæ; as, in (c) a third Inſtance, ( Nn. 48. 
where one was actually inſtituted, non tamen habuit Literas Iuductionis, eo b. 3. 
quod non conſtabat de reſignatione ſeu renunciatione Commend, quam Ma- 
giſter Robertus de Crok habuit in eadem. Which laſt Inſtance ſeems to 
imply, that the Incumbency created by a Commendam Capere, was with 
Regard to the Profits only; and ſo far it is ſtill underſtood to give a Right, 
notwithſtanding the ſaid Statute 28 Hen. 8. c. 11. as may be gathered 
from the Language of ſuch Commendams, which is, Alſque aliqua Inſti- 
tutione, Inductione, ſeu alia Juris ſolennitate aut obſervatione Canonis qua- 
cunque, in Commendam acceptare, capere, recipere, & una cum Epiſcopatu 
tenere, babere, relinere & poſſidere, ac de Fructibus & Reditibus, cute- 
riſq; Juribus & Emolumentis diſponere, & in proprios tuos uſus convertere; 
perinde, ac in tam amplis modo & forma, ac fi eadem omnia & ſingula in 
alum Titulum, quamvis maxime Canonicum, obtineres. 

10. In the Forms of a more antient Date, the Style is, cum vel inc 
Iuſtitutione; and, that Inſtitution and Induction in ſuch Caſes have not in 
all Times been judged unneceſſary, a pears by the Inſtances of Biſhops ac- 


tually. inſtituted and inducted, which we find recorded in our Books; ( 3 1hitg. 


two, in the Time of Archbiſhop Whitgift, and one in the Time of Arch- 271, 4. 257-5 
biſhop Bancroft. 


Bancr. 188. 4. 
11. Commendam may be Temporary or Perpetual, at the Pleaſure of 
the Prince. When it is Temporary, the preciſe Time is expreſſed and limited 
in the Diſpenſation ; when 25 , the Style is, Quamdiu vixerts, & 
eidem Epiſcopatur prefuerts. And, in the Caſe of a Commendam Retinere, 
whether 1t be Temporary or Perpetual, it 1s only a temporary or perpetual 
Continuaxce of the original Incumbency, or the preventing of an Avoidance 
for ſuch a Term; of both which there have been frequent Inſtances. And 
ſo, antiently, in the Caſe of a Commendam Capere granted to the Preſby- 
ters; the Term (when it went beyond fix Months, which was little more 
than a Sequeſtration) was ſometimes (e) for a Year, in Caſe a Perſon who (0) Pecch. 40. 
had entered into a religious State, did not return after his Year of Proba- ©. 
tion; ſometimes, till another Perſon was (f) in Orders; ſometimes, to (r) . 26. a. 
continue (g) at the Pleaſure of the Ordinary; and ſometimes (h) for Life. (3) Il. 3. 6. 
But at preſent, in the Caſe of Biſhops, I think the Books of Common 49. | 
Law generally fall into the Opinion, that a Commendam Capere ought to x4" 1 
be Perpetual ; becauſe (there being no previous Title by Inſtitution, as it 0 ae 
is in the Caſe of Comme ndam retinere) the Law knows not what to make Hob. 1 42. 
of any Thing that ſhall be called a Title, and not be equal to that, at 
leaſt in Point of Perpetuity; and I believe, in Fact, there is no Inſtance 
of a Commendam capere upon our Books, but what hath been unlimited or 
erpetual: Though, whatever the Right be that it conveys, it ſeems, 
(in Keaſon) to be capable of being as well temporary, as perpetual. 


12. Commendam 2 in Retinere, may be renewed, and pꝛo⸗ 
longed, That is, before the original Incumbency ceaſes, by the Expi- 
ration of the firſt Diſpenſation ; a ſecond Diſpenation ma 


| | y be granted, 
to prevent the Avoidance, and continue the Incumbency. Tos true. 
n deſigned to ſupport the Dignity of the Epiſcopa 
Character (which, ſince the Time of the Reformation, hath greatly needed 
Support, in many Sees) they have uſually been granted in Perpetuity; in 


which Caſe, there was no gy to renew them. But that ſuch Re- 
newals were underſtood to be 


a egal and regular, appears by the Appli- 
ations that have been made for them, without any Marks of Boas, as 


to 
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(a) Sen. Park. to their Legality : In one Inſtance, by (a) the Biſhop of Carliſle, Anno 4 
Be + 1567; and in another Inſtance, the very next Year, by the Biſhop of | 


8 Cheſter. But, the more antzent Books of the 1 PharIN being all 
loſt, we cannot certainly tell what Efe# theſe Applications had; nor 
have I learned any more concerning this Matter, but that, very lately, 
a Temporary Commendam of the Lord Biſhop of Cheſter, which was in 
Retinere, being expired, a new Commendam of the ſame Benefice hath been 
granted in Perpetuity, by Capere; in Conſideration of the Smallneſs of 
the ſaid Biſhoprick, and the private Patron's having otherwiſe diſpoſed 
of the uſual Commendam, with which it had been formerly ſupported. 

0 Winch, 12. I know not whether it is worth while to (b) add, that in the Time 

141. 6, of Archbiſhop Winchelſea, a Benefice being lapſed to him, and Leave 
given by him to the Biſhop of Chicheſter, to grant it in Commendam to 
the Archdeacon of Lewis, which Commendam was expired: The Arch- 
biſhop wrote to the Biſhop, to renew it. 

14. According to the Duration of a Commendam, and the Commenda- 
tary, the Right of the Crown to preſent upon Promotion, is (erved, or not 
ſerved. If the Commendam be limited to a certain Term, the Crown 
ſhall preſent by Prerogative at the Expiration of ſuch Term, notwithſtand- 
ing the previous Grant of a Commendam ; unleſs it fo fall out, that the 
Commendatary Biſhop dies, of reſigns, before the Expiration of the 

(c) Dyer 28. 6, Term: For in ſuch Caſe, (c) (the Church becoming void, not by Ceſſion, 

4 Med. Rep. but by Death or Reſignation) the Turn of the Crown 1s ſerved, and the 

912. Patron ſhall preſent. And fo it is likewiſe ſerved, if the Commendam was 
originally unlimited, that is (according to the Language of the Faculties) 
during the Life of the Perſon and his Poſſeſſion of that See; becauſe this 
amounts to a Preſentation, and therefore in this Caſe alſo, the Right of 
the Crown is ſerved, and the Patron preſents. 

15. But if a Biſhop who is poſſeſſed of a Commendam 1s tranſlated to 
another See, and ſo a new Title accrues to the Crown by a new Promo- 
tion: The ſame Commendam may be continued, if the Prince ſhall pleaſe ; 

(4) z Rel. 453. but it muſt be by a new Diſpenſation, (d) granting it to be held with 

Moy 94. the new Biſhoprick. 

16. As to what hath been ſaid of reſigning Commendams at Pleaſure 
this may be of very ill Conſequence to the reſpective Sees: Many of 
which are poor, and cannot ſubſiſt without additional Supports; and per- 
haps there are no other Commendams ſo good, or ſo convenient: At leaſt, 
if theſe are reſigned, and other Clerks reſented, there will be none 

Re. 74% Vacant, together with the Biſhoprick. And therefore it was a general 

(e) 4g: Taud, Inſtruction which King (e) Charles I. ſent to the Biſhops, not to reſign | 

Jab. 11. their Commendams; and we find a particular Letter (f) written by the 

(f) Land. King's Order, to the Biſhop of Peterborough, that he ſhould not reſign | 

241.6, the Living of Caſtor, which he held in Commendam. 


— — — — — — 


(M) Deprivation. 


1. IF an Tncumbent be depꝛived, the Church is thereby vacant, 
11 Hen. 4. 60. b. 77. | 

2. It an Incumbent be depzivable, yet the Church is not va- 
cant befoꝛe Depzivation. Contra 17 Ed. 3. 59. b. | 

2. Tf after a Caveat entered, &c. a Clerk be pꝛeſented, inſti⸗ 
tutez and induced, though it is not good by the Canon Law, 
vet the Church is full by our Law, foꝛ the Bꝛeach of-a Caveat 
is but a Beach of the Canon, and does not make the (g) Inſti⸗ | 4 
Paint held by tuſti on void. Mich. 15 Car. between * og Hayter, per Curiam, | 4 
Cote, in the nd à P?0hibition gꝛanted to ſtay a Suit in the arches after 5 
e, ag the Myuttion, to avoid the Inſtitution to2 that Reaſon, 3 | 
Ghyer. | 3 4 | OY | | 4. 'N 
1 Roll. Rep. 17. > 4 


(2) The ſame 


Tapfe. 


* 


— 


2 
— — 


a Parſon, if preſently upon this Judgment he appeals, the Church is not 
vacant, but he remains a Parſon during all the Time of the Appeal; 
for if by this Appeal the Sentence of Deprivation be rever ed, he ſhall 
not need a new Inſtitution and Induction, but he is fo far Parſon again, 
that he may maintain an Action of Treſpaſs. 2 Bulſtr. 72. 

5. A Miniſter was deprived for an Offence tempore Parliamenti, and 
the Offence was afterwards pardoned by Parliament, and when the Parlia- 
ment ended, the Deprivation was utterly void, for the Pardon related to 
the firſt Day, and the Party need not ſue to reverſe the Deprivation. 
Cro. Elia. 41. Fox's Caſe. 

6. Deprivation 1s ſometimes reſembled to Death, and this Difference 
is taken by Coke in his Comment upon Littleton, Fol. 329. a. that when 
a Biſhop makes an Eſtate, Leaſe, Grant of a Rent-Charge, Warranty, or 
any other Act which tends to the Diminution of the Revenues of the 
Biſhoprick, Cc. which ſhould maintain the Succeſſor, there the Privation 
or Tranſlation of the Biſhop is all one with his Death : But where the 
Biſhop is Patron and Ordinary, and confirms a Leaſe made by the Par- 
ſon without the Dean and Chapter, and after the Parſon dies, and the 
Biſhop collates another, and then 1s tranſlated, yet his Confirmation re- 
mains good, for the Revenues which are to maintain the Succeſſor, are 
not thereby diminiſhed ; and the like Difference will hold in the Caſe 
of a Reſignation, notwithſtanding the Authority of 23 Ed. 3. Title 
Guaranty 99. to the contrary. 


—_——R_—_—_—— — 


(N) Entry into Religion. 


1. JF an Incumbent enter into Religion, the Church is thereby 
vacant. 11 Hen. 4. 60. b. 76. 


O 
2. But otherwiſe, where the Diſpenſation is afterwards, Con- 


tra 11 Hen. 4. 60. 


Lapſe. 


(O) What it is, and the Commencement thereof. 


I, 8 TAF FORD, the Biſhop of Coventry and Litchfield, pleaded 
a Collation * Lapſe, Authoritate Concilii, againſt the Pꝛioz 

of Landa, to the Church of Patingham. Mich. 3. Ed. 1, Rot. 105. 
2. Jn a Quare non admiſit, by the Abbot St. Mary Eborum, 
againſt the Biſhop of Norwich, the Biſhop made a Title by Lapſe, 
1. e. that he collated Authoritate Concilu poſt Lapſum ſemeſtre ſcil. 
tali die, &c. and there, afterwards in the Judgment, it is ſaid, 
quia tempus ſemeſtre Authoritate Concilii non incipit verſus Patronum 
niſi a tempore ſcientiz mortis, &c. (Quere, What Council is intended) 
Paſch. 9 Ed. 1. B. Rol. 51. it appears, that La was given per 
Concilium Lugdunenſe poſt tempus ſemeſtre, in a TUrit of the Time 


of Ed. 2. cited in 6 Co. 62. Cateſby's Caſe, accordingly. 


3. Bracton Libro 4. Fol. 24. Lapſus temporis de Conſtitutione Late- 
ranenſi. 


H h 4. Britton, 


4. If a Judgment of Deprivation be given in a Court-Chriſtian, againſt 


362. 
OY 


118 Lapſe. 


4. Britton, Fol. 225. Jf the Church abides vacant above fir 
Vonths, then, accozving to the Council of Lions, by the Oiſcoꝛd 
of the Parties, the Biſhop of the Place ſhall make the Collation, 
and ſhall give the Church to any Clerk of his Ottice laving every 
Right : But Mr. Selden, Libro of Tythes 390, faith, that the £3a- 
nulcripts of Breton have it fo2 the Council of Lions of Latt. Which 
is without Doubt of Lateran. 
O Gibſon's 5. Selden, in his Book of Tythes, Fol. 388, held (a) that Lapſe 
Codex dos. was received in the Laws of England out of the general Council 
of Lateran, held in 15 Hen. 2. 
6. In Hoveden, Fol. 326, There, among the Canons of the 
Council of Lateran, held under Alexander the Third, Anno 
(% Gee, Dom. 1118, (b) in the Time of Hen. 2. there is ſuch a Canon 
Codex d. cum vero Præbendas Ecclefias ſeu quælibet officia in aliqua Ecclefia vacare 
calls it, Arno contigerit, vel fi etiam modo vacant non diu maneant in ſuſpenſo, ſed 
1179, „ infra ſex menſes perſonis que digne adminiſtrare valeant conferantur; 
T. Epiſcopus ubi ad eum ipcCtaverit conferre diſtulit, per Capi- 
tulum ordinetur. LE, ; 
(c) Reg. Fil, 7. Betoze that Council, it was not limited to any Time, but 
42. b. he might p2eſent at his Pleaſure without any Lapſe; Selden, Libro 
x i was ok Tythes 387. Bracton Liber 4, 241. : 
Comp 8. In the Book which is in the Exchequer, whereof the Title is 
Law. Tranſcriptum Chartarum Comitis Cornubiz, there is a Charter 60, and 
Gib. Cod. 808. 168, by which the Biſhop ot Norwich reciting cum per lapſum tem- 
poris authoritate Concilii de Priore præficiendo, in Monaſterio de Eya, 
quod eſt de Patronatu Ricardi Comitis Cornubiæ hac vice ad nos devo- 
luta ſit poteſtas & ne ceo traheret, a Right to him and his DucceL: 
——N 02s, they put their Seal thereto, &c. | 1 f 

363. 9. Regiſtrum Originalium, Fol. 42. b. inter Prohibitiones quia ſe- 
88 cundum legem & conſuetudinem Regni noſtri Anglie Epiſcopi per 
lapſum temporis ante ſex menſes conferre non debe1it, &c. 

10. Paſch. 9 Ed. 1. C. B. Rot. 51. In an Afſize of Oarreign Pꝛe⸗ 
ſentment by the Abbot of Lyra, againſt the Archhiihop of Canter- 
bury, the Defendant ſaid, that the Church was full ot his Colla- 
tion, ratione Concilii Lugdunenſis, and being demanded per quem 
Articulum ejuſdem concilii contulit eandem Eccleſiam, dicit quod ipſe 
eſt Archiepiſcopus & Primas Angliz, & quod non vult nec debet ad hoc 
concedere in Curia iſta; and therefoꝛe, that the Plaintiff preſentavit 
ante lapſum temporis ſemeſtris, & Archie piſcopus nihil dicit fed quod ipſe 
ad Eccleſiam contulit Authoritate Concilii Lugdunenſis nullam certam 
rationem ſuper eo Exprimendo, & ſic poſſit omnibus de Regno Præſenta- 
tiones auferre; & conſuetudo Regni Angliæ fit, quod nullus! atronus debet 
a Preſentatione Eccleſiæ ſuæ excludi Authoritate Concilu niſi negligens 
ſit & remiſſus in przſentando infra tempus ſemeſtre, ideo querens recu- 
peret, und a Writ to the Biſhop gꝛanted, Kc. 

11. Lapſe is not an Intereſt naturally, as the Patronage is, but a meer 
Act or Office of Truſt repoſed by Law in the Ordinary, Metropolitan, 
and laſtly, in the King; (who is certum & ftabilrmentum Fuſtitiæ) the End 
of which Truſt is, to provide the Church of a Rector in Default of the 
Patron; and yet, as for him, and to his Behoof; it cannot be granted over: 
as the Grant of the next Lapſe of ſuch a Church, either before it fall or 
after, is void; and if the Lapſe incur, and then the Ordinary die, the 
King ſhall preſent, and not the Executors of the Ordinary, becauſe it is 
rather an Adminiſtration than an Intereſt. Fitzherb. Nat. Brev. 24. C. 
25 Ed. 3.24. Dy. 87. It's doubtful, whether it belongs in that Caſe to 
the King, or the Metropolitan. — The King cannot have a Lapſe, but 
where the Ordinary might have had it before; as if the Patron preſents, 

and his Clerk be inſtituted, and remain without Induction 18 Months, 

the King ſhall not preſent upon him by Lapſe, as he may do upon a direct 

Patronage accruing to him as Guardian of the Temporalties; and as the 

Ordinary, Metropolitan, or the King, cannot transfer this Truſt to ano- 

ther, ſo neither can they divert the Thing wherewith they are intruſted 
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to any other Purpoſe ; and therefore, though the King or Biſhop may 
ſuffer the Church to remain vacant, (which is yet cpa) yet they cannot 
bind themſelves that they will not fill the Church, for that were 2101 
& malum in ſe, and therefore ſhall be adjudged in Law in Deceit of the 
King, for eadem mens preſumitur Regis que eſt juris & que efje debet, præſcr- 
tim in dubiis, ſo that the Ordinary, or he that is to preſent by Lapſe, 
is as it were negotiorum geſtor, or a Kind of Attorney made by Law to do 
that, for the Patron, which it is ſuppoſed, he would do himſelf, if there 
were not ſomewhat to hinder him; and therefore the Collation by Lapſe 
is in Right of the Patron, and for his Turn. 24 Ed. 3. 26. and he ſhall 
lay it as his Poſſeſſion for an Aſſize of Darreign Preſentment. 5 Hen. 7. 
43. F. N. B. 31. F. The like, if it were by Proviſion of the Pope. 
7 Ed. 3. Fitz. Aſſize Darreign Preſentment 3. Hob. 154. in the Caſe of 
Colt and Clover, againſt the Biſhop of Coventry and Litchfield. 


(P) What Time the Patron ſhall have to 
preſent, before Lapſe ſhall incur. 


15 B Y the Common Law of England, as well Clerks as Lay- 
men, ſhould have ſir Months to pꝛeſent befoze Lapſe could 
incur. Doctor and Student, 116. b. 


2. By the Common Law (a) of Scotland, Lay Patrons four (a) The Canon 
Months, but Eccleſiaſticks had the Space of fir Months g2anted Las uou 


them to p2eſent a fit Perſon to the vacant Church. $Skeene Regiam 
Majeſtatem 10. b. 
3. But 6 Jac. pl. 1. Cap. 7. pl. 7. Cap. 102. pl. 12. Cap. 119, 158. 


this Head, 
hath made 
this Diſtinc- 
tion, See 


Concedit Patrono Laico ſpacium ſex Menſium infra quod præſentare G4, Cod. $09, 


debet. By the petty Cuſtoms of Normandy, the Patrons, as 
well Laymen as Eccleſiaſticks, Had ſix Months to pꝛeſent after the 


Death of the laſt Poſſeſſo2, Quod vide. Chap. de Patronage. Sect. 70. 


8 * —_— 


(Q) How the fix Months ſhall be reckoned. 


1. 1 4 EMP Us ſemeſtre Authoritate Concilii non incipit verſus Pa- 
| tronos niſi a tempore ſcientiæ mortis Perſonæ, ſcilicet, the laſt 
Incumbent. 6 Ed. 1. Rot. Pat. Memb. 25. Adjudged in a Urit 
in the Time of Ed. 2. 6 Co. 62. Coteſhy's Caſe agzeed, and ſain 
ver legem & Conſuetudinem Regni hactenus uſitat. 


2. As if the Incumbent died beyond ⸗Sea, the ſir Months ſhould 


not be reckoned from the Death, but from the Patron's know- 


ledge of the Death. 6 Ed. 1. Rot. Paten. Memb. 25. between the 
Abbot St. Mary Eborum, and the Biſhop of Norwich, adjudged in 
a Quare non admiſit. 


3. The ſix Months ſhould not be reckoned from the Death of 


the laſt Incumbent, but from the Time that the Patron might 
(by reaſonable Computation having Regard to the Diſtance of the 
Jlace where the Death of the Indumbent was if he was within 
the Realm at that Time) come at the Knowlevge of the Death 
ot the Incumbent, fo2 he ought afterwards to take Notice at his 
Peril, and not betoze, inaſmuch as he was in another County than 
where the Church is (and that where the Incumbent died. 5 Ed. 1. 
5 3 Queen Eleanor's Caſe, Contra 6 Co. 62. b. Cateſby's 
are | 
4. Bo 
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364. 
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Impe dit, 
5 Ed. 4. 3. 


4. So e fortiore had it been, if the Patron had been beyond 
Sea at the Death of the Incumbent. 5 Ed. 1. Queen Eleanor's 
Caſe al 5. ag2eed. 

5. At Scotland, by the Common Law of the Kingdom, the Time 
limited fo2 the Patron to p2eſent, is to be computed from the 
Time of the Knowledge, but not from the Time of the Uacancy 
of the Benefice. Skeene Regiam Majeſtatem 10. b. 

6. Vide the petty Cuſtoms of Normandy, Chapter de Patronage, 
Sect. 70. The fir ae ſhould be counted from the Day that 
= 1 the laſt Poſſeſſo2 is generally known: In the antient 

00 O1. 40. 

7. Regiſtrum Orig. Fol. 42. Inter Prohibitiones, quia ſecundum Le- 
gem & Conſuetudinem Regni Noſtri Angliæ Epiſcopi, &c. Beneficia, &c. 
Vacantia per lapſum temporis ante ſex menſes a tempore vacationum eo- 
rundem tranſactos conferre non debent, nec conferre conſueverunt tem- 
poribus retroactis, &c. 


8. Tf the Ozꝛdinary refuſeth a Clerk becauſe he is Criminoſus, in 
this Caſe the Patron ſhall not have ſir Months to pꝛeſent after 
Notice given, but from the Avoidance, 14 Hen. 7. 21. Curia 
18 Hen. 7. Kell. 50. b. Quzre. 

g. If the D2dfnary refuſeth his Clerk by Reaſon of IIliterature, 


the Patron ſhall not have ſir Months from the Notice thereof, but 
from the Avoidance. Dy. 15, 16 Eliz. 227. pl. 7. per Curiam. 


(a) Bro. Quare 10. If a Church becomes vacant by Reſignation oz (a) Dep2t- 


vation, the ſix Months ſhall be reckoned from the Notice thereof 
to the Patron, and not from the Avoidance, x Hen. 7. 5. b. 
Dy. 15, 16 Eliz. 327. pl. 7. Doctor and Student 116. 5 Ed. 4. 3. b. 


Student, Lib, 2. Bro, Quare Impedit, pl. 159. but upon a Creation or Ceſſion, from the Time of ſuch 
Creation or Ceſſion. 


(c) Cro. Elix. 


Lapſe. Notice. 


(R) In what Caſes Lapſe ſhall incur with Notice, and where with- 
out Notice. 


Refuſal. 


4. Tf a Lap Patron peſents a Clerk who is refuſed () becauſe 


n, werf be is not well letter d, no Lapſe ſhall incur without Notice given 
tbe 02/74: to the Patron of the Refuſal, 18 Hen. 7. Kel. 49. b. . 


St, Aſaph. Trin. 27 Elix. Rol. adjudged Mich. 30, 31 Eliz. B. R. 


dale It a Spiritual Patron pꝛeſents a Clerk who is refuſed fo2 


nt of Literature, the Lapſe ſhall incur without Notice, becauſe 


the Law ſuppoſes he might have had ſufficient Knowledge ot yis 


2 koze he preſented him. 18 Hen. 7. Kelw. 49. 1 


. Jf 
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6. Tf an Incumbent of a Church with Cure, of the Ualue of 
51. per Ann. takes a ſecond Benefice, which is not within the Sta- 
tuts of 21 Eliz. though no Lapſe ſhall incur to the Ordinary by 
this Avotdance by the Canon befoze Notice given to the Patron, 
yet, atter Notice to the Patron, Lapſe ſhall incur, if he does not — 
pꝛelent within the fir Months. Trin. 14 Car. Baldock'S Caſe, per 365. 
Jones anD Berkly. — mY 


7. Tf a Reſignation be made to the Biſhop, no Lapſe ſhall incur 
without Notice given (a) thereof to the Patron. 18 Hen. 7. 0%, Wore 


. mpeait 7. 
Kelw. 49. b. 18 Eliz. Dy. 347. pl. 12. : * ye, 
The Reaſon that the Ordinary ſhall give Notice to the Patron upon a Ræſignat ion is, becauſe it is Matter which 
lies in his Privity, and not in the Privity of the Patron; ſo is it upon 4 Deprivation, becauſe upon the Sen- 
tence of Deprivation, che Preſentment, Inſtitution and Induction of the Patron's Preſentee becomes null, and 
produces 2 new Avoidance, and to that Avoidance the Ordinary and Metropolican are privy, becauſe they, or 
their Officers give the Sentence of Nullity, and therefore the Metropolitan ought to give Notice of ſuch 
Avoidance to the Patron, otherwiſe he ſhall have no Benefit by Lapſe; ſo (ſays the Book) is it of Reſignation, 
or in the like Cafes where the Bithop is privy to the Cauſe of the Avoidance, Dy, 293. 1 And. 16. But it 
due Notice be given, the Patron ought to preſent within nA Months after the Avoidance ; But in Green's Caſe, 
6 Co. 29. 4. 6. one of the Points there reſolved, is, where Notice was held neceſſary to be given npon the 


Living's becoming vacant by the Incumbent's not having read the 39 Axticles, that the Lapſe ſhall be accounted 
trom che Notice. 


8. So if the Biſhop dies who took the Reſignation, yet Lapſe 6 C. 80s, 
- not Aw to his Succeſſo2, without Notice given. 18 Hen. 7. 80, 8:0. 
El. 49. . 
9. Sa after ſuch Reſignation, no Lapſe ſhall incur to the King 
after a Pear and half, by Default of the Oꝛdinary and Metropo⸗ 
litan, beccuſe no Lapſe can incur to the King, where no Title of 64. C.“ 859. 
Lapſe could incur to the inferioꝛ Oꝛdinarp. Dy. 18 Eliz. 34. pl. 12. 


— e. — — — — ** —_— 
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(S) In what Caſes Lapſe ſhall incur without 
Notice for a Collateral Reaſon, whereas 
of Right, Notice ought to have been 
given, and in what not. 


1. N ſuch Caſes, where Lapſe of itſelf would not incur without 
Notice; if the Ozdinary who ought to give Notice, dies 
befoze Notice given, no Lapſe ſhall incur to his Succeſſoz with- 
out Notice. 18 Hen. 7. Kelw. 49. b. 
2. (here Notice is to be given, and none is given within a 20% 93. 
Year and Halt, whereby Lapſe would ariſe to the Ring, it Notice 
had been given, yet no Lapſe ſhall ariſe to the King, becauſe no 
Lapſe ſhall ariſe to the King where no Title of Lapſe aroſe to the 
- airr(0} mk; mud as he comes to ſupply their Dekault. 
5. 1 Z. 340. pl. 12. 
2. Jf Notice ought de jure to be given, (the Tempozalties of 
the Oꝛdinarp being in the King's Hands) pet, it ſeems, no Lapſe 
tall ariſe to the King without Notice to the Patron, foz, it ſeems, 
the Guardian of the Spiritualties ought to give Notice. Dy. 
22 Eliz. 369, pl. 54. Will pꝛove it. Fo 


Li 
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(T) What ſhall be a ſufficient Notice, 
where it is requiſite. 


(a) Carthew 1. I F an Oꝛdinary doth refuſe a Clerk to? (a) Illiterature, and nott- 
312. fies it to the Patton by publick Intimation fired to the Doo?2 

of the Church to whtch the Clerk is pꝛeſented, that is not good 
(% In Py. without (b) perſonal Notice to the Patron, Dy. 16 Eliz. 307. pl: 7. 
346. 4. pl. 8. adjudged. ; 


it was held 6 3 ̃ 
by all the Judges and Barons of the Exchequer, except Harper and Mounſon, that the Biſhop's giving Notice 


by cauſing it to be read in the Church, and fixed up at the Door, that the late Incumbent had not read and fub- 
feribed the 39 Articles, was not ſufficient without perſonal Notice to the Patron; bur in the Caſe of Albany, 
and the Biſhop of St. 4/aph, reported in Cro. Elix. 1191 entered Trin. 27 Elix. adjudged Mich, 30, and 31 
Eliz. B. R. The Court held, that Notice ought to be given to the Patron himſelf, at he be Reſident in the 
County, if not, a publick Intimation ought to be on the Church Door. The ſame Cafe 1s reported in 1 Leon, 31. 


there ſaid to be adjudged per Periam, 1 Leon. 33. 


2. But where the Patron cannot be found, perhaps, ſuch pub⸗ 
lick Intimation will be ſufficient. Dy. 16 Eliz. 327. 7. 

3. Concerning Notice: This Diſtinction is taken in the Books, that if 
the Avoidance be an Avoidance by the Common Law, there the Ordinary 
ſhall give Notice to the Patron, otherwiſe no Lapſe ſhall incur to him; 

ann by the Incumbent's taking a ſecond Living under Value, in the King's 
ante, pl 6. Books, which makes it an Avoidance; at the Common Law, there Notice 
ſhall be given by the Ordinary to the Patron, but when the Avoidance 
is by the Statute, there, unleſs the Statute directs Notice to be given, no 
Notice need be given: As by taking a ſecond Living above 8. in the 
King's Books, which is a Plurality, and conſequently an Avoidance by 
the Statute; there no Notice need be given to the Patron, 4. Co, 75. for 
in that Inſtance of Plurality, the Act of 21 Hen. 8. Cap. 13. ſays, that 
upon the Incumbent's Acceptance of, and Admiſſion, Inſtitution and In- 
duction into ſuch Living, that then immediately after ſuch Poſſeſſion had 
thereof, the firſt Benefice ſhall be adjudged to be void, and it ſhall be 
lawful for the Patron to preſent, as though the Incumbent had died or 
teſigned; ſo in the Caſe of an Avoidance by a Certificate into the Ex- 
chequer, that the Incumbent has not paid his Tenths, whereby the Statute 
ſays, the Incumbent ſhall be adjudged 1½½ facto deprived, the Patron is 
bound to take Notice of it, and to preſent within ſix Months at his Peril. 
Dy. 237. a. Dal. 59. But in the Caſe of not reading the 39 Articles, 
although the Church is void immediately by the Statute of 13 Eliz. 
Cap. 12. without ws Sentence declaratory, for it is provided by that 
Statute, that he ſhall be ih facto deprived, and the Admiſſion, Inſtitu— 
tion and Induction ſhall be meerly void in Law; yet the ſame Statute, 
Het. 8. provides, that no Title to collate or preſent by Lapſe, ſhall ac- 
crue upon any Deprivation ipſo fadto, but after ſix Months, after Notice 


of ſuch Deprivation given by the Ordinary to the Patron; ſo that it is 


by Reaſon of this Proviſion, that Notice is neceflary, for to all other 
Purpoſes, he is ſo far not Incumbent of that Church, that if he libel a 
Pariſhioner for Tythes, ſuch Pariſhioner ſo ſued, may bar him of his 
Demand, by pleading that Act. 6. Co. 29. b. But as to the Patron 
Himſelf, it is no Avoidance till Notice, not even though the Patron was 
a Party to the Suit, upon which the Sentence declaratory is had, where 
Notice might ſeem to be implied; yet no Lapſe ſhall accrue without 
Notice, becauſe the Notice is provided for by the Statute, which Notice 
ought to have two Qualities; 1. That it ought to be given by the proper 
Perſon, i. e. the Ordinary; for if any Perſon of his own Head gives 
Notice to the Patron, that 1s not ſufficient. 2. The Notice ought to be 
certain and particular, and 'tis ſaid in Green's Caſe, in 6 Co. 29. 6. that it 
is not ſufficient for the Ordinary, in ſuch Caſe, to give Notice that the 
Party preſented hath not read and ſubſcribed the Articles generally, but 


3 | he 


; 
I 
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he ou ht particularly to inform the Patron that he hath not read and 
ſubſcribed the Articles, for which Default he 1s deprived. 
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(U) In what Caſes it ſhall incur to the Ordinary. 


1. IF the Church be in Litigation between two Patrons, aid one 
brings a Quare Impedit, 02 an Afiiſe of Darreign Preſentment 

againſt the other, without naming the Biſhop, and recovers againſt %%. r. 

him, if the fix Ponths paſs pending the Writ, Lapſe ſhall incur 

to the Biſhop, fo2 there is no Default in the Bithop. 1 Ed. 1. 

Rot. Paten. Membr. 25. between tqe Abbot of St. Mary Eborum, and 

the Biſhop of Norwich, admitted 33 Ed. 3. Quare Impedit 194. 

2, But if the Biſhop doth refuſe my Clerk without a Cauſe, —AA5 
and afterwards the Church comes in Litigation, no Lapſe hall 365. 
incur to the 722 to2 it came by his own Ac. — 
Queen Eleanor's Cale, 33 Ed. Ed. 3. Quare Impedit 194. _ 7 

3. In a Quare Impedit againſt a Oiſturber, the Biſhop not being 
named in the Writ, if the Plaintiff recovers within the fir 
Months, yet if the fix Months incur befo2e the Writ tothe Biſhop 
be taken out, the Lapſe ſhall incu2 to the Oꝛdinary. 17 Ed. 3. 75. 

Fitz. Na. Brev. 486. 5 Ed. 1. 75. admitted. | 

4. Do if after the Recovery within the fix Months, the Deken⸗ G2, Ce 80g, 
dant wings a Writ of Erro2, and the {ir Months paſs pending 
the Writ of Erro2, Lapſe ſhall incur to the O2dinary. 17 Ed. 3.75. 

5. If the Biſhop be a Difturber, no Lapſe ſhail ariſe by his 
Diſturbance, though the Church be vacant fo2 ſir Months. Irin. 

3 Jac. B. R. between Palmer and Smith, reſolved per Curiam. 

6. As if the Patron preſents to the Biſhop, and he will not exa- 
mane the Clerk, but delays him, whereby the fir Months paſs, yet 
no Lapſe ſhall ariſe to the Biſhop, becauſe he is a Diſtucber, and that 
it came by his own Diſturbance, Trin. 3 Jac. between Palmer and 
Smith, reſolved per Curiam. | 

7. Of a Chauntery which hath not a Cure of Souls, the Ordinary 
ſhall not have Advantage by Lapſe, unleſs it be expreſſed in the Foun- 
dation. Bro. Quare linpedit, pl. 131. 13 Ed. 4. 3. 


— — —— pe, — „Ä 


(X) In what Caſes it ſhall be prevented by naming him in the 
Writ. 


1. 1 F a Church becomes vacant by the Death of an Incumbent, oz 
otherwiſe, and the Patron within the ſir 2 b2ings a 
Quare Impedit Amun the Se N and after, x Ponths paſs, 
without an Preſentment bp the Patron to the Biſhop, Lapſe ſhall 
incur to the Biſhop, not thiionping the Crit was Depen WE fo2 | 
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LTapfe. Ketoꝛn. 


Ilab. 200, 
201. 


Gib. Cod. Bog. 
gl. 3. 


2 (Co. 92 
(a) By a Jure 
Patronatus, 


Co. Lit. 344. 
6. 


Po SPN 
367. 


Erpences without any Reaſon, and by ſuch ſraudvlent Means, 
the Patron will keep the Church perpetually vacant. Hob. Rep. 270. 
2. Tf a Pan recovers in a Quare Impedit againſt J. S. within the 
ſir Months, and the Detendant bzings a Writ of Error, and the 
Plaintiff ſues aut a Quare Incumbravit againſt the Biſhop, and 
alter the ſix Months paſs, pet no Lapſe ſhall incur to the Ozdi⸗ 
nary, fo2 the Quare Incumbravit ſhall prevent it, 17 Ed. 3. 75. 

3. Ik a Yan bzings a Quare Impedit agatnſt the Patron, Ordinary 
and Incumbent, and the Oꝛdinar y r that he claims nothing 
but as Ordinary, and atter, the Plaintiff recovers, and the Pa⸗ 
tron and Incumbent bzing a Writ of Error in the King's Bench, 
pending which, the Biſhop dies, and another is made Biſhop, and 
after, the Jncumbent takes a ſecond Benefice, whereby the firſt 
is vacant by the Statute of Pluralities, and ſir Ponths paſs, and 
alter the Judgment is affirmed, na Lapſe ſhail incur to the ©2- 
Dinary. Paſch. 3 Jac. B. K. between James and Bolton adjudged; 
(this Matter, being returned by the new Biſhop upen a Writ di⸗ 
reed to the Biſhop.) 

4. Hob. 201, puts this Caſe, If my Church becomes vacant, and I pre- 
ſent to the Biſhop, and ſo alſo doth another who hath no Right, in 
which Caſe the Biſhop (tho' he may receive at his Peril, yet, as he law- 
fully may) refuſeth to receive either, *till the Right be (a) inquired, 
without his doing any Act of Diſturbance : In this Caſe, If the true Pa- 
tron brings his Quare Impedit againſt the Diſturber only, Then the Biſhop 
may collate by Lapſe without Queſtion. But in that Caſe, if the true 
Patron names the Ordinary a Defendant, together with the Diſturber, 
and then the Biſhop pleads that he claims nothing but as Ordinary, and the 
Plaintiff hath an Award of a Writ to the Biſhop with a Cæſſat Exccutio, 
Sc. and then recovers againſt the Diſturber, and the Biſhop in the mean 
Time collates by Lapſe; in that Caſe perhaps the Biſhop's Clerk may 
be removed, for it differs much from the former Caſe; for here was a 
true and not a feigned Diſturbance, whereunto the Ordinary gave Way 
ſo far, that the Plaintift could not get his Clerk received, but was driven 
to his Quare Impedit; for if he had proceeded to his Jure Patronatus without 
a Quare Impedit, and the Time had incurred, the Biſhop might have pre- 
ſented by the Lapſe, remedileſs: And therefore, ſince he did his Endea- 
vour to preſent, and was interrupted by a Stranger, and he alſo refuſed 
his Clerk, for which he had rather have an Excuſe, than a Juſtification; 
and now both being made Defendants, and the Plaintift's Title being ap- 
prov'd againſt them both, as it it had been ſo from the Beginning, it 


would be hard that the Biſhop ſhould take Advantage by his own Re- 


fuſal, which now appears to be againit Right, and he Party to the Suit. 


Note, In the Margin of Hob. it is ſaid, that it is not fo much the Preſen- 
tation of the Diſturber, as the Biſhop's Refuſal of the Patron's Clerk, which 
entitles the Patron to the Quare Impedit, and therefore it is enough for the 


Biſhop to eſcape the Charge of being a Diſturber, and not alſo to take Ad- 
vantage of a Lapſe cauſed by himſelf, 


Laple. 
(Y) Againſt what Perſon, being the Patron, Lapſe ſhall incur. 


1. F an Infant Patron does not pꝛeſent within ſix Months 
I Lapſe ſhall incur. 33 Ed. 3. 3 — an Months, 


2. S9 Lapſe ſhall incur againſt a Feme Covert, if ſhe does not 


preſent within the fix Months. 23 Ed. 3. Quare Impedit 46, 


3 No 2. 


Lapſe. I25 


3. No Lapſe ſhall incur to the Aing, but the Biſhop ſhall ſequeſter, if G4. Cod. B 
the King does not preſent. Hob. 144. el. g. 
4a. Vide Reg. Fol. 31. That if the King hath the Preſentation in any 
other Right, but the Right of his Crown, Lapſe ſhall incur againſt him, 
as well as againſt a Subject. Iamen Quære legem inde quia videtur non 
Bro. Preſeniment al Egliſe, pl. 56. 


Lapſe. 


(Z) To whom it ſhall accrue, 


i; I F a Metropolitan Archbiſhop viſits an inferio? Biſhop, and inhi- n 
bits him during the Giſitation acco2ding to Cuſtom, and af- 2 ag: 

terwards, during the Uiſitation and Inhibition, and before any Re- 

leaſe made by the Archbiſhop, a Lapſe incurs to the O2dinary, 

though the Acts of Jurisdickion ot the D2dinary are ſuſpended 

during the Uiſitation, ſo that he cannot inſtitute his Clerk, vet 

he ſhall have the 2Benefit of the Lapſe, and not the Archbiſhop, ; 

but he ſhall collate to the Archbiſhop, and he ſhall inſtitute his (% The Kea- 

Clerk. Trin. 13 Car. B. R. between Dodſon and Lynn, anzeed by 8 grew 4 

the Civilians in their Arguments. Sag s 


; ; 2 pl. J. (which 
ſeems to be a very good one) is, That tho“ the Biſhop be tinder an Inhibition during that Time, — ſuch In- 


hibit ion reaches not his Right of Patronage, but only ſuſpends his Right of Inſtitut ion and Collation; and 
therefore the only Difference is, that inſtead of col lat ing by his own Authority, he is to preſent his Clerk to 
the Archbiſhop for Inſtitution. 


2. Tf a Biſhop dies, whereby the Tempozaltics are in the Hands 
of the King if, during that Time, the fir Months paſs, whereby 
a Lapſe ar ſes to the King, the King ſhall have it, and not the x» s;. 
Guardian of the 91 Bracton Lib. 5. Fol. 404. Sect. 10. 
where in his Writ, it is ſaid, cum vobis & Univerſis de Regno noſtro 4e 70. 5 9. 


notorium ſit & eſſe debet, quod Eccleſiæ, vacantes & pertinentes ad Colla- Te Eiſhop of 


n a . q London in his 
tionem Epiſcoporum Abbatum & Priorum ſede non vacante dum viverent, Codex fays, 


2 debent ad nos ratione Cuſtodiæ tempore vacationis; but, it Tha if Ticle 
e 


eems, that ſuppoſeth Avoidances to which they have a Right as d Late ab- 
Patrons. crues to the 


3. Ik the Patron peeſents, and his Clerk is inſtituted, and re- br ag? e 


he dies, or i 
mains without Jnduftion 18 Months, no Lapſe ſhall incur to the crantacee 2 


King, fo2 the Ging cannot have a Lapſe where the D2dinary Lerrirea be- 
could not have it befoꝛe. Hob. Rep. 208, 1 54. 7 eh P 22 — 


it, the Devolut ion is to the Metropolitan (7, e. as he is Guardian to the Spiritualties, and as this is not an In- 
tereſt but a meer Spiritual Truſt) for tho* it is laid down in an ancient Writ, as a Thing notorious that 
Churches which belonged to the Collation of Biſhops, while they lived, pertinere ad nos ratione Cuftodia tem- 
pore Vacationis; yet this relates only to ſuch Avoidances as belong to the Biſhops in their own Rights: and as 
to Lapſes, Ney is clear and expreſs, that in ſuch Caſes the Lapſes belong to the Guardian or Guardian 
Spiritualties wherever they be, Codex Furis 810. pl. 6. 


dians of the 


4. If Lapſe incurs, and the Ordinary dies, the King ſhall preſent, 
and not the Executors of the Ordinary. ob. 154. We 


Cd 


K k Lapſe. 


126 : Lapſc. 


Laple. 


a) In what Caſes, after Lapſe incurred, it may be taken away. 


g if the Patron pre- 
I I F Lapſe be incurred to the A wn ought to 
27 bl. receive his Clerk becauſe "hat e Lapſe was to the . 
mp. pl. 131. 5 5 1 
3. f ; e Patron, ought to ſee the 
4e, Chuveh (erded; which is now pertopmed by the Þarron, 11 Heme 
Ta. Br al. 80. 18 Ed. 3. ig 38 = 3. 2. b. Adjudged 27 Ed. 3. 85. 18 Hen, 7. 
Evefque 12: Kelw. 50. Hob. Rep. 208. d afterwards and 
OS But if the O2dinary collates by Lapſe, and a 
"7 17 _ betoxe 2 the Patron Der, {he er is not denn 
6s, to receive him. Dy. 10 Eliz. 277. pl. 56. to the Oꝛdinary 
e 
py Kg nt 10 e Bihop, at which Time the Church is not full, 1 80 
"ay os ay 7 Lollates before the r of the Writ, h 
Bro. Qua. II not re + I » . : , 
ld ee 
onths after, the nts his Clerk within theſe 
Church is full, yet if the Patron preſents his tion of the 
Preiropolitan is toxious, any a Collation voes not put the Party 
| it, an | us Collation a- 
to his Quare Impedit, and, therefoze, this toꝛtio 898 
; x Dal agg hs Pg He Is _ — 2 che Or- 
. e e, g ke 
que 12, dinary and Metropolitan, d after 
Fre 2a. 5. If the Doors colluee kiehin the x Yonths, aud after 
JJ Callin ay 
Wrong, and, therefore cannot become nn 4 75 N Br. 
ut the Patron to e Impedit, {0 be 7 ter n dent there 
viſion fo? 5 Tita d there ought to , 
can de a Food Collation. inftſtnted and in⸗ 
Ee 20 cre onto en 
riejouny hat OS ere N Abr ede Be i 
ſeems, chat ſhaft take away the P2elentation from the , 
that he.ſhall not pzeſent, Summer Vacation, at e ag = the 87, 
of Domerfet, between Sir F rapes ay | Ry in a Quare Im- 
way of Path an N G hell by the Lord Finch, the Judge 
at 1 Say EO <A A Right of Collation, and tho his Time 
was paſs d, yet it is oy 2 R ng and the Metropolitan, and a 
Uſurpation. on y upon t eule ropO | ; * 5 33 3 5 0 
7. If the King preſents fer bon a Jare 7%, . 11 
ſhall prevail againſt him, as again ject. 
1. | 


LY = (g) Lapſe 


1. * 


(B) Lapſe to the King. 


1. CEE in the Caſe of the King, when Lapſe may be taken away. 
I Stanford's Pꝛerogative, Title Advowſon. 
2. Ik Title ot Lapſe comes to the King by the Detault of the 
Owinary and Petrapolitan, if the Patron 1 to the Ring 
bekoꝛe any one is p2eſented by him, pet the King is not bound to 
receive him, fo2 the Pꝛeſentation being once ſettled in the Ring, 
ſhall not be diveſted. Dubitatur Dyer 10. El. 272 55. 
3. Atter a Lapſe incurs to the King, fo? the Octaulit of the Oz⸗ 
dinary and Petrapolitan, if the Patron preſents, and his Clerk 
be induXed, yet that does not take away the (% Laple of the King, (0 Owen 9. 
brit He may remove him by a Quare Impedit. 7 Co. 28. (b) Baikervill's 2 * 5 
Cafe admitted. 27 Ed. 2. 85. adjudged. Dubitatur Dy. 277. 55. (0) wore, chis 
"Cafe o Bfterwill in 7 Co. cited here by Rolli, was, that Auuo primo Meriz, Title of Lapſ:, devolved to 
the Queen, by the Plurality of the Incumbeur, upon which Sir Nicholas Arnold, the Patron, prefented on: 
Evans, who was adinitted, inſt ituted and inducted, and dy'd ; and whether the Queen had tft her Title to 
preſent by Lapfe, was the Queſtion ; and it was adjutlged, that ſhe bad Joſt her Title to preſent by Lapſe, for 
the Queen, in that Caſe, ;h«th but-unam'& unicam Praſentationem bac vice, which cancr be extended ro a {e- 
cond Avoidance ; for the Neglect of ꝓreſenting, ſhall loſe the Sujet bur one Preſentment by Lapſe, and not 


ſeveral ; and the Statute de Prerogatiua Regis guod aullum tempus uccussit Regi, is to be intended, when tlie 


King hath an Eſtate or Intereſt certain, and permanenr, and nor when his iter eſt is Specially Limited when, 
and in what Manner he ſhall rake it; and the Time is the Subſtance of lis Title: This was adjudged Tyin. 
27-of Blix. Rol. 3 20. and rhe Caſe of Beverley und Cornwall, reported. in'Cro, Blix. 44. and in Owen, 2. 1. 
And. 14%. Moor 224, 241, 269. was cited, which was adjudged Miab. 27, 28. 0f Eliz. C. P. cited in Co. to 
be adjudged Paſch. 28 Eliz. Rel. 41. and in this Caſe of Baſkervile's, Cole ſays, that otlierwiſe, à great 
Inconvenience would enſue to tlie, Patron, for-the Queen miglit abſtain from preſenting, and permit ſæveral to 
preſent by Uſurpat ion one after the other, and rake his Turn when he would, and the Patron might be thereby 
in a Manner diſiuherited, and that appears to be the Caſe of Beverley, astrsforted in Owen, for it is there 
ſaid, that the Proſentment ly Lapſe of the Queen, was after fevexal Preientments by Patrons, Lid, O ren 89. 


4. Ik Lapſe comes to the King to pꝛeſent a Pꝛebendary to his 
free Chapel, becauſe the Dean thereot does not collate within fir 
Months, and atterwards, befoze the King pꝛeſents, the Dean 
cotiates, vet the Ring ſhall :have it, and remove the Clerk. 
27 Ed. 3. 84. b. DjUDAeD. 5 ; 

5. If a Laple incurs to the King to2 the, Default of the Oꝛdi⸗ 
nary and Metropolttan, and atterwards the Ddinary collates, 
amd his Clerk ts autituted and induced, which Clerk fa inſtituted 
And iinduſted, Dies feiſed of the Church, it ſeems, the King may 
-poeſent by the:Lapſe dvolwed to him; 492, it ſoems, the Church 
was never ſtill etther againſt the Marron a the king, inaſmuch as 
the Collation of the D2dmary: gained no Poſſeſlion againſt: the 

Ring ; but the King might have pꝛeſented without being put to His 
uare Impedit ; and, it teems, the Church was not full againſt the 
—— (But Quære de hoc.) + 
6. After Lapſe incured to the Queen, the Biſhop being Patron, doth 
preſent, and aſterwards the Sucoeſſor of the Biſhap cortifies againſt this 
Incumbent, that he had refuſed to pay the Tonths, and then the Riſhap 
collates the Defendant who was inducted, the (c) Queen brings. a Ogare (c) Cn. 78, 
Impedit, and adjudged, that the Queen hath not laſt the Preſentation 57575 86. 
but if the Incumbent had died, it were otherwiſe, becauſe, here the Cre. Elis 
Church becomes vacant by the Incumbent's own Act; ſo if he had re- 190, 617. 
ſigned or been deprived, and it would be inconvenient, if the Queen 
: Thould loſe her Mreſentment, by the Incumbent's own Att, Co. Eliz. 
* 119. The Queen againſt the [Biſhop of Lincoln and Leigh. Owen 89. 
: the [ſame ' Caſe. | 
7 '7.-4t Title of Lapſe: acorues to the King, and the Patron preſents, 
? 2 the King may preſent at any Time, as lovg astthat Preſentee is Par- 
ſon; but if the Prefenteec dies, or reſigus before the King hath preſented, 
ia the Ning hath 'thereby/4dſt/þ1s\ÞPrcſentwent ; but if the he ſignation be 
by Covin, wir an Intent to take away the Kings Title, he ſhall not 
3 thereb y 
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Uſurpation, 


— 
369. 
Fitz, Qua. 


Inp. 75. 
7 H. 4. 
26 & 34 H. 5, 


Eb, Cod, 317, 


thereby loſe it, but have his Preſentment. Cro. Juc. 216, Cumber againſt 
the Biſhop of Chicheſter and Greene. Trin. 6 Fac. Rol. 1629. Adjudged 
Hill. 6 Fac. B. K. See Dy. 277. a. 7 Co. 28. a. Cro. Car. 44. 


(C) Ulurpation. 


The Effect. 
1. H E that uſurp'd, gain'd a Fee thereby. 9 Hen. 6. 30. b. 31. 


2, Uſurpations in the Civil Law are call'd Intruſions, and concernin 
them the following Conſtitutions have been made, viz. The Conſtitu⸗ 
tion of Dtho An. Dom. 1237. 22 Hen. 3. Edit. Oxon, pag. 29. taking 
Notice that Innocence is to be ſupported againſt Treachery, That Prieſts 
ſhould not get into the Benefice of an Incumbent, either abſent or preſent. 
Ozdained, That the Biſhop before Inſtitution, ſhould enquire diligently 
concerning the Death, or Ceſſion of the Incumbent, and an Intruder 
being declared to have no Right, ſhall not reſiſt, Gb. Cod. 817. 


3. The Conſtitution of Boniface A. D. 1261. 45 Hen. 3. Edit. Oxon. 
pag. 318. Oꝛdained, That an Intruder ſhould be excommunicate and 
deprived, and not ſubmitting, Satisfaction ſhould be made out of ether 
Benefices if he have: more; and if he reſiſt for a Year he ſhould be in- 
capable of Promotion in the Province, or not appearing ſhould incur 
the greater Excommunication, and the Church ſhould be interdicted. 
Intruſions of the King, ſhould be puniſh'd with Interdict, and by the 
Nobility, &:c. with Interdict and Excommunication. Cib. Cod. 818. 


4. The Conſtitution of Dthobon A. D. 1268. 52 Hen. 3. Edit. Oxon. 
pag. 96. Reciting te Methods of Intruſion in England and of Otho's 
Conſtitution againſt it, makes this Addition, That no Patron ſhould pre- 
ſent but upon probable Proof of a real Vacancy, upon Pain that the In- 


ſtitution be invalid and null, and Satisfaction made to the Incumbent 


with Suſpenſion of the Biſhop, of Inſtitution, Deprivation and Incapa- 
city of the Intruder being obſtinate. That all Perſons who ſhould ſeiſe 


or had ſeiſed Benefices without Inſtitution, ſhould quit them in three 


Months, upon the like Penalties. That Archbiſhops or Biſhops collating 
haſtily for Fear of a Lapſe, ſhould not give Poſſeſſion till the Vacancy 


was inquir'd into, nor ſhould the Clerk take. 


Gib. Cod. 819. 


5. By the Provincial Conſtitution of Archbiſhop Stratfozd, 
17 Ed. 3. A. D. 1342. Oꝛdained, That any Clergyman procuring Inſti- 
tution to a Church that was full, without removing the Poſſeſſor in 


a Canonical Way, ſhould incur Excommunication and Incapacity, and 


the Inſtitution ſhould be null; and the Perſon alſo inſtituting ſhould 


be ſuſpended, and the inſtituted ſhould be puniſhed as an Intruder 


Saving the Rights of Ordinaries to collate to Benefices of their own Pa- 
tronages, tho full. 12117 . 


6. Uſurpations at Common Law diveſted the Inheritance of the Ad- 


vowſon, and thereby put the Party uſurped to recover his Title by a 


Writ of Right of Advowſon, and *till that was recovered, the Uſurper 


our a Fee: The Manner in which ſuch Uſurpation was made, was 


y a Perſon's preſenting (who had nofRight to preſent) and the Parſon pre- 


. ſented being admitted, inſtituted and induced and coming to the Church 


by a judicial Act of the Biſhop, who the Law ſuppoſes had therein 
done no Wrong, but had fill'd the Church cum Idonca Perſona, and 
3 therefore 


= 8 * . * 
8 ws, - ys al * tg , - 2 1 
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« Was - * 5 4 
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between Lacon and the Biſhop of Lincoln, per Curiam. 


— — 
Uturpatton. 
therefore and in as much as the Party uſurped, was ſuppoſed not to have 
had any Loſs by it, as he can't be ſuppoſed to have any Profit by pre- 
ſenting; the Law would rather conſtrue it ſuch a Title in the Uſurper, 
as that he could not loſe it in a poſſeſſory Action. And as the Recovery 
of a Right by a real Action was tedious and expenſive, the Statute of 
We:ftm. 2. (treated of hereafter) gave the Party uſurped a Remedy to re- 
cover his Preſentation by a poſſeſſory Action, viz, by a Dnuare Impedit, 
ſo that the ſame be brought by the Directions and within the Purview 
of that Act. | 

7. But afterwards by an Act of 7 An. cap. 18. Thus, Reciting, 
That foraſmuch as the pleading in a Quare Impedit 7s found very difficult, 
whereby many Patrons are defeated of their Rights of Preſentation, or put to 
great Charge and Trouble to recover their Right, which 1s occaſion'd by th: 
Law as it now 11; for Remedy whereof It was enacted by the Queen's 

oft Erceilent Majeſty, and with the Advice and Conſent of the 

02ds Spiritual and Tempozal, and Commons in Parliament 
aſſembled, and by the Authozity of the ſame, That no Uſurpa- 
tion upon any Avoidance in any Church, Uicarage, 62 other Ec⸗ 
cleſiaſtical Pꝛomotion, ſhall diſplace the Eſtate o2 Intereſt ot 
any Perſon entitled to the Advowſon oꝛ Patronage thereof, oz 
turn it to a Right, but he oz ſhe that would have had a Right 
if no Uſurpation had been, may p2eſent 02 maintain his o2 her 


Quare Impedit upon the nert, 02 any other Avoidance if diſfurb- 
ed, notwithſtanding ſuch Uſurpation. 


8. It was thought proper to take Notice of this AA here, that the. ſeveral 
Caſes hereafter mentioned under this Title, may be the better underſtaod. 


(D) Upon what Thing a Uſurpation might 
be made. 


t, WS a Donative became void, and after, a Stranger (0 5 o 
preſented thereto, and his Clerk was admitted, inſtity- Precnterlon 
ted and induted, pet, that was not any Uſurpation to the true 6 ur gr . 
Patron, but al was meerly vold. Co. Lit. 344. 8 
2. Ik the Owdinary depaived an Incumbent fo2 a Crime, o2 other 
Cauſe, wherein he ought to have given Notice to the true Patron, 
but did net, and alter, a Stranger p2eſented his Clerk, whowas, .,,..... 
inſtituted and induced, and ür Months pals d; it ſeems, this , be. 
was a Uſurpation upon the Patron; fo2 though the O2Dinary wie by we 
could not have any Advantage of Lapſe without Notice, pet s. 7 Aue. 
the Church itſelf was vacant, and againſt Strangers; the Pa⸗ ** 
tron was bound to take Motice of it at his Peril. Vide Trin. 
44 Eliz. B. R. Green and Baker's Caſe, 6 Co. 29. bs 
3. Ik my Clerk, being inſtituted and inducked, reſign'd into the | 
I)ands of the D2dinary, by Covin, between him, the Ozdinary 
and J. S. on Purpoſe that J. S. might pꝛeſent J. D. with an Intent 
to defeat me (who was the true Patron) or my P2eſentation ; 
and J. S; pꝛeſented J. D. accozdingly, and fir Months paſs'd, pet 
that was not a Uſurpation : becauſe the Oꝛwinary had not given 
me Notice of any Reſignation, fo2 otherwiſe, any one might 
be defrauded by ſuch a Covinous Pꝛactice. Trin. 40 El. C. B. 


I. Ulurpation, 


Uſurpation. 


(E) What Act or Thing made a Uſurpation, or put a Man out 
of Poſſęſſion. 


(a) Bro. Qua. F F a an recover'd in a Quare Impedit, and had an Execution, 


Imp. 7. 
Voucher . 


every other Perſon was thereby out of Poſſeſſion. 9 Hen. 6. 37. 


"CG. 2. It a Pan bought a Quare Impedit againſt the Incumbent only, 


17. 


without the Patron, and recover'd, and by a Writ to the Biſhop, 
the Incumbent was removed and the Clerk of the Pezſon recover⸗ 
ing, was inſtituted, that did put the Patron ont of Poſſeſſion, 

tyougy he was not Party to the Suit. Dubitatur 9 Hen. 6. 32. 

2. Jf the Biſhop was a Diſturder, no Lapſe could incur by this 
Diſturbance, though the Church was void fo2 fir Months. Trin. 
3 Jac. B. R. between Palmer and Smith, refolved per Curiam. 

4. As if the Patron pꝛeſented to the Biſhop, and he would not 
examine the Clerk, and defay'd him till the fix Months paſt, 
pet could no Lapſe incur to the Biſhop, becauſe he was a Diſtur⸗ 

er, and came to ft by his own Diſturbance. Trin. 3 Jac. B. R. 
between Palmer and Smith, reſolved per Curiam. 

J. Ik a Stranger pꝛeſented to my Chu:ch, being vacant, without 
any Right o2 Title, but merely by uroug, as, if he pꝛeſents by 
Simony, and his Clerk was admitted, inſtituted and indufed, and 
lix Months paſt, yet, that was not a Uſurpation upon me, becauſe 
the eſentation, Admiſſion and Jnſtitution are made void by the 


atute of 31 Eliz. and the Perſon p2eſented, was not Incumbent 
de facto. Co. Lit. 120. 


6. If a Tenant in Tail of a Manor, with an Advowſon Appurtenant, 
granted the next Avoidance, and died, and the Iſſue enter'd into the Ma- 


nor, though that avoided the Grant, this was a Uſurpation which would 
bind, Sc. Noy 143. 


Uſurpation. 


(F) For whom the Uſurpation was ſaid to be. 


I, I F the Ring pꝛeſented in Right of his Ward who had not any 
Right to the Advowſon, that veſted the Inheritance in the 
Ward by Uſurpation, becauſe the King had erpꝛelly p2eſented 


in "is Right. 42 Ed. 3. 4. b. 43 Ed. 3. 14. b. Contra 22 Ed. 


(b) Oven 142. 
rhe ſame 
Point. 

17 Ed. 3. 24. 
there cited. 


4. 9. b. 

3 So _ it of a common Guardian. Contra 17 Ed. 3. 60. 
7 Hen. 4. 26. b. | 

3. It J preſented as P2ofto2 to J. S. to a Church of which J. N. 
was ſeiſed, that was a Uſurpation fo2 J. S. if J was P?2oo2 to 
J. S. 17 Ed. 3. 60. | : 

4. So was it, if J p2eſented as his Pꝛockoz, though J was not 
his P2002. 17 Ed. 3. 60. 

5. Do if J was ſeiſed of an Advowſon, and pꝛeſented as Pꝛoc⸗ 
to? to a Stranger, that was a (b) Uſurpation upon myſelf to2 the 
Stranger. 17 Ed, 3. 60. | A 

6. So 


Z. N. R 25, 


Ulur patio. 131 


6. So would it be if J. pꝛeſented as an Attoꝛney to a Stranger 
to an Advowſon, whereof J myſelf was ſeiſed, that would be a 
Uſurpation fo2 the Stranger. 17 Ed. 3. 60. b. 


Uſurpation. 


(G) What Perſons might uſurp. 


T A @) King might ulur n, 42. Ed. 3, 4. b 43 Ed.3. 15, Dyer (9376. 59 

. FS Eliz. 351. pl. 22, and cited; Trin. 25 Hen. 8. The King 2 * _ 
might gain an Advowlon by P2eſentment and Plenarty fo2 x? 
— * without any Titte,, tho againſt an (b) Infant Pur⸗ 092 1222 
: Imp. pl. 15, 


For whom. 


2. Ik the King pꝛeſented in Right of his Ward, who had not 
any Right to the Advowſon; this vefted the Inheritance in the 
Ward, {2 he had erprefiy pzeſented in his Right, and it was a 
Clurpation, 42 Ed: 3.4. b. 43 Ed. 3. 14, b Contra 22 Ed. 4. 9. b. 

3. Do would it be in the Caſe of a cammon Guardian. Contra 
7 H. 4. 26. b. 17 Ed. 3. 60. | 


Uſurpation. 


(H) Who might uſurp in Reſpect of Eſtate. 


1. T* a Man ſeiſed of an Ayyowſan in Fee, granted the three 
next Avoidances of the Church ts J. S. and atter, the Church 37: 

was vacant, and the Ozantoz himfelf pzeſented, and his Clerk 

was inſtituted and induced, tho' the Szantoz himſelf had the 

Fee, and could not gain a new Fee by the UAſurpatign, yet that 

would make a Uſurpation as to the G2antee, whereby the two 

other next Avoivances granted to him were put to a Right ; and 
inaſmuch as he could not have a Writ of Right, he was with- 

out Remedy to recover them, Mich. 16 Jac. C. B. between Sir (c) (-) A 316. 
William Ellwayes and Taylor per Curiam Intratur, contra Co. Lit. 249. 

there cited Hall. 18 Eliz. B. per Curiam by Reaſon of the Privity be- 


tween them it was no Uſurpation, and becauſe he can't uſurp upon 
himſelf, 


2, But Paſch. 12 Car. C. B. between Legg and Sir Anthony Ager in 

E jectment, adjudg d per Curiam, That where the Leſſor of an Advow⸗ 
ſon uſurp'd upon his Leflee fo2 Pears, that would not ouft the 
Leflee of the nert Turn, becauſe the Leſſoz could not make a U- 
ſurpation upon Himſelf 2 the P2ivity between them, and there⸗ 
foze the P2eſentation upon the Leffee would only par the Leſſee 
fo2 that Turn, and his Eſtate was not put to a Right. And iu 
th be vp they denied the Caſe of Sir William Ellwayes and Taylor 
0 aw. | | 


3 | Uſurpation. 


1 3 2 : {urpation. 


te tn — * 


Uſurpation. 


(J) Upon whom. 


Upon the King. 


1. HERE the King was ſeiſed of a Mano? to which an Ad⸗ 
vowſon was appendant, and the Church became void, 

and a Stranger uſurpd, that was not a Uſurpation as to the Jn- 
heritance : fo2 the King might grant the Manoꝛ with the Advow: 
ſon * and the Patentee ſhould pꝛeſent to the Avoid- 
ance, Hob. 189. 

2. But a Man might uſurp upon the King, fo2 there Plenarty, 
Kc. was a good Plea againſt him, 18 Ed. 3. 2. adjudg'd, but there 

UZIEC. 
wy This Uſurpation was only as to the Pꝛeſentment. 

4. A Wan might uſurp upon the King, and put him to his Writ 
of Right. 18 Ed. 3. 16. 
(a) 2 And. 42. 6. 4 Man (a) could not uſurp upon the King as to the Inheri- 
Mer 42: tance, and put him to his Writ of Right, tho he preſented twice. 
20,5% Paſch. 3 Jac. C. B. Contra ajudg'd between the King Plaintiff, and 
Hob. 242,323. the Biſhop of Wincheſter and Matthews Defendants. Dyer 18 Eliz. 
Cro. Jac. 351. 22 Dyer 28 Hen. 8. 24. 153. 6 Co, Green's Caſe, Fol. 30. cited 
123, 124 Paſch. 25 Eliz. C. B. Intratur Mich. 21, 22 Rol. 2218. between Peſcod 
(by So held by anD Yardly, adjudg'd, That a Double o2 treble Uſurpation by ſe⸗ 
P-pLam, Tor veral Perſons, did not gain the Inheritance of the Advowſon out 
Feld de of the King, fo2 it was permanent, and was not diveſted by it. 


verton, Noy18. 
The King againf the Biſhop of Winchefter. The ſame Point adjudg'd by Anderſon and Beamond (Walmſley 
dubitante) Cro. Eliz. 519. the Queen ver. Huſley, Mich. 38, 29 Elix. C. B. Cro. Elix. 240. Th Auen 
againſt the Archbiſhop of York & al Iutr. Hill. 33 Eliz. Hol. 23 50. adjudg'd Jin. 23 Elix. B. R. 


= 6. The Patentee of the King of an Advowſon, pꝛeſented twice 
37-- to a Church, and his Clerk was inſtituted and induſted, whereas 
— jt was a void Patent in Law, and it did not paſs by the Ja. 
tent; yet the Patentee had ſo gained the Poſſeſſion of the Ad⸗ 
vowſon by that Uſurpation, that at the nert Avoidance, if he was 
diſturbed, he might maintain againſt the Stranger who made 
not a Title to it in an Aﬀife of Darrein Pꝛelentment. Dyer 
18 Eliz. 351. pl. 22. adjudg d. 

7. A Uſurpation might be upon a Feme⸗Covert. 50 Ed. 3. 39. b. 

at Common Law. | 
8. Ik a common Perſon uſurp'd upon the King, and his Clerk 
was inſtituted and induited, the King was put to his Quare Im- 
pedit, and could not p2eſent till the Incumbent was removed. 
6 Co. 30. Green's Cale. 
(c) Butifan 9. Tf the King's Ward had an Advowſon in G2ofs, whereof he 
office nad <<" was lelſed in Fee, but there was no Dffice found, and after, the 
„the King Church became void; tho the King might preſent thereto with- 
was euticled Ott any Office found of it, vet, if a Stranger p2eſented, and his 
roche how. Clerk was in fo2 ſir Months; and after, the Heir ſued out his 
on, cuins -Lfvery; this was a Uſurpation upon the Heir: fo; the King, 
che Heir, and Without ſuch Office, had not any Poſſeſſion in it to p2otet the 
a Stranger had Tnheritance or the Heir, Hill. 14 Car. B. R. between Harper und 
preſenred, to, Wierſdale in a CUrit of -Erro2 upon a Judgment in C. B. in a 
be gan dhe Quare Impedit, udjudg'd per Curiam Intratur. 


Poſſeſlion pro : ; 
hac vice, yet that did not diveſt the Rever ſion out of the Helr, for during the Non- age of the Heir, the King's 
Eſtate can't be diveſted; and that hall preſerve the Rever hon to the Heir, Forces 426, 


3 Uſurpation, 


Uſurpation. 133 | 


Uſurpation. 
(K) Upon whom in Reſpect of Eſtate. 


/ — at) Pro. Qua. 
I. I F two Joint-Tenants were ſeiſed of an Advowſon, and one pꝛe⸗ FL 8 
ſentebd ſole, yet that did not put the other out of oſſeſſion.. 
Paſch. 7 Jac. C. B. between Kite and the Biſhop of Brito], becauſe = * 
the O2dinary might have refuſed the Clerk, by Reaſoi of their , 
Joint Title. 27 H. 8. 11. b. e ee 
2. Do if a Tenant in Common ofan Advouſon preſented ſole, ©) . 7: 
that did (b) not put the other out of Pofletiion. Patch, 7 Jac. C. B. . 1p. J. 
between Kite and the Biſhop of Briſtol, hag H. 5. 
z. One Coparcener could not uſurp upan the other, by pꝛeſent⸗ 
ing without the other. 17 Ed. 3. 3). b. Paſch. ) Jac. C. B. Dyer 


9 Eliz. 259. pl. 20. dubitatur 15 Edw. 3. Aſſiſe Darrein Pꝛeſentmeént 
ti. 5b FaW. 4. 29; 


. 


4. If two Coparceners made Partition to p2eſent by Turns, (c) Bro. r. 
the one could not (c) uſurp in the Turn of the other. 30 Ed. 3. 13. %%% 235 


5. But ſuch Uſurpation did not bind him upon whom the Uſur- % J 
pation was, but that he might pꝛeſent at his nert Turn. 22 Eq, 4. 8. 


6. If two Coparceners made Partition in Chancery, oz made . 
a Compoſition by Fine, to pꝛeſent by Turns, and afterwards / Fe & 
one p2eſented in the Turn of the other, yet that did not put him 
out of Jviſeiſion ; but that he might p2eſent at the next Turn, 
und that by the Aid of the Statute of Weſtminſter 2. cap. g. 02 by 
the Common Law. 33 Edw. 3. Quare Impedit 136. 

7. The Dean might uſurp upon the Chapter, by pꝛeſenting h where a 
ſole to an Advowſon without the Chapter, whereof the Chapter Bimop cutters 
was leiz d by themſelves (as it ſeems) tho' they are both Spiri- 8 
tual Perſons. 17 Ed. 3. 64. b. 


3 bind the Snc- 
ceſſor, but it ſhall bind him; and ſo of Diſcents. 2 Cro. 673, Jones 45. Ley. go. Hob. 248. Bro. Pre- 


ſentment 46. Car. 134. 6 Co. 50. a, Co. Lit. Sed. 413. 


8. Ik two Churches were umted, and conſolidated into one by 
the Aſſent of both Patrons, and it was agreed that they chould 
pꝛeſent thereto alternis vicibus fo2 ever, and after one p2cſented in 
the Turn of the other; this was a Uſurpation, foꝛ they were not 
like ta Coparceners, who are Paivies in Blood. Dyer 9 El. 259. 20. 373. 

9. So ik A. ſeiſed in Fee of a Yanoz, to which an Advowſon 
was appendant, made a Compoſition with B. by Fine, to pꝛeſent 
by Turns. By this Compoſition the Advowſon was appendant 
every ſecond Turn; and if one 1 upon the Turn of the 
other, that did put him out of the Pꝛeſentment, becauſe they 
are not P2ivies in Blood, as Coparceners are, noꝛ in Eſtate, as 
Jointenants o2 Tenants in Common are. Dy. 9 Eliz. 359. pl. 20. 

10. If J was ſeiſed of an Abvowſon, and p2eſented thereto as 
3220702 of J. S. that was a Uſurpation upon myſelf. 17 Ed. 3. 60. 
adjudg d. | | 
II. If aan granted the two nert Avoldances to J. S. and af- 
terwards, a Stranger ulurp'd upon the firſt Avoidance, that was 
a Ciſurpation upon the ſecond Avoidance, fo that it was turn d 
to a Right, and fo2 that the G2antee could not have a Crit of 
Right; he Was without Remedy, Mich. 16 Jac. C. B. between #4 3: ; 
Sir William Ellis and Taylor, per Curiam. A, 3 

12. Jt there were two Jointenants of a Mano2, to which an 
Avowſon was appendant, and the Church became vacant, and 
one p2efentev sale, that wes nor Gltrpation upon his Compa⸗ 

m mon; 
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nion but it was a good Title to the nert Avoidance in a Quare 
Impedit, to 8 that Pꝛeſentment by one, to ſerve fo2 both. 
27 Hen. 8. 11. b. | 

3. If a Church became vacant by the Deprivation of the Incum- 
bent of one who preſented in his Turn, if the other who had a Right 
to the Advowſon for the other Turn, granted his Advowſon in Fee, tis 
ſaid, the Grantee might preſent : Owen 131. Leeke againſt the Biſhop of 
Coventry, Mich. 42 & 43 Eln. C. B. Kol. 3579. 


Bro. Preſents 
ment 20, 


Uſurpation. 


Upon whom. 


(L) In what Cafes Uſurpation upon one, would be fo upon others 
at Common Law. 


I. I F a Leſſee fo2 Pears, 02 a Guardian, bꝛought a Quare Impedit, 
tho' the Defendant had a Writ to the Biſhop againſt the 
„ Termoz oz Guardian, and his P2eſentee was accepted, yet the 
Tenant of the Freehold was not thereby put out of Poſſeſſion. 

50 Ed. 2. 14. per Curiam. 
(a) Bro. 2ua, 2. Jf thee Coparceners made Partition (a) to pꝛeſent by 
Imp. pl. 139. Turns, and the eldeſt uſurp'd in the Turn of the next, that 
22.08 4.7 : N not make a Aſurpation upon the Turn of the poungeſt. 

70. EI. 18, 19. 30 T7 - 


Harris v. Ni- 


chols, Paſcb. 25 El. Go B. 


(b) Bre. Q. 3, Tf there were thee Coparceners, and the eldeſt pꝛeſented in 
1 9 her Turn without a Partition, and after a Stranger uſurp'd in 
. the Turn of the ſecond, yet that was not a (c) Uſurpation upon 
(c) Bro. Sa. the Turn of the third o2 youngeſt Coparcener, but only as to the 


14.155, cond. 15 Hen-7 Kel. yer Curm 


ſame Point; and their Grantees have the ſame Benefit, Cro. Elix. 18, Kel. 49. a. 


4. So had it been, altho' that Partition had been made to pꝛe⸗ 
ſent by Turns. 12 Hen. 7. Kell. 1. 

5. A Man ſeiſed of a Manor, with an Advowſon appendant, had Iſſue 
four Daughters, and died, and they made Partition of the Manor, and 
that every of them ſhould preſent by Turns in Degree, according to 
their Age; for which the eldeſt begun, and her Clerk was in; and after 
the eldeſt died, her Heir being within Age: And it being found by Of- 
fice for the King, he ſeiſed the Ward; and after, the Church became 
vacant again, and the King preſented in the Turn of the ſecond Daugh- 

(a) Cro. Elia. ter, per Cateſby and Bryan, where (d) one Coparcener preſented in the 
's, 19. Har- Turn of the ather Coparcener, that would not put her to her Writ of 
Br Ni- Right of Advowſon, as a ou ae; made by a Stranger did, by Reaſon of 
, the Privity; ſo that ſhe loſt nothing but her Turn, and ſhould have it 
() Cre. Eliz. again when it came to her Turn. And the ſame Law of (e) Crantces of Co- 
5 2 2 parcenersz and per Cateſty, here, the King preſented in the Right of the 
li, Paſch, Heir, and therefore his Preſentment in the Turn of the ſecond, would 
25 Flix. C. B. not put her to her Writ of Right of Advowſon. Yet by Brian and 
the ſame Point Choke contra, and that it was an Uſurpation, becauſe there was no Pri- 
atjudgd. vity of the Partition in the King, and his Preſentment was in Jure 
Prerogativo. Bro, Qua. Imp. pl. 139. 22 Ed. 4. 8. 


2 | 6. A 


Uſurpation. 8 


6. A Ufurpation had upon a Biſhop would bind him, but not his Suc- 
ceſſor. 2Cro. 673. Jones 45. Ley. 80. Hob. 248. Bro. Preſentment 46. 
Car. 134. 6 Co. 50. a. | 

7. Where a Manor with an Advowſon appendant deſcended to an In. 
fant, who ſuffer'd an Uſurpation, and afterwards made a Feoffment 10 
Fee of the Manor, with the Appurtenances, the Feoffee had no Re- 
medy for the Uſurpation ; and the ſame Law was where Tenant for Lif: 
(the Remainder over in Fee) ſufferd an Uſurpation, and the Tenant fin 
Life died, he in Remainder had no Remedy for that Uſurpation. 5% 
Dna. Imp. pl. 162. 16 Ed. 3. 


(M) Uſurpations. | 
Defeating of Uſurpations. 


:. IF a Diſſeifor of a Man, to which an Advowſon was appen⸗ 

dant, 8 to an AUdvowſon, and his Clerk was induc- 

ted, and after, the Oiſſeiſee re-enter'd, he might p2eſent at the 

next Avoidance, fo2 it defeated the meſne Poſſeſſion and Uſurpa* 
tion. 3 Hen. 4.8. 14 Hen. 6. 16. 

2. But if he re-enter'd within the ſix Months, his Pꝛeſentee 

Could be received, and the other ouſted, (It ſeems to be intended 


upon a Recovery in a Quare Impedit. 14 Hen. 6. 24. Quære. FRAN 
3. But otherwiſe, was it of an Advowſon in G2oſs. 3 Hen: 4. 8. 24 
14 Hen. 6. 16. * 


4. Jf a Woman (a) ſuffer'd an Uſurpation upon her Advowſon, () where . 
and atterwards married, and the Husband p2eſented to the next Bimop fut 
Avoidance in Right of his Kite (and the Clerk was indued ) Kran 2 
that veſted the Poſſeſſion in his Wife. 14 Hen. 6. 24. Quere. pin of « 


Church in 
Righr of his Biſhoprick, that would not bind his Succeſſor, but himſelf only during his Time; and if 
a Biſhop were a Purchaſor of an Advow ſon in Right of his Biſhoprick, and ſuffer d an Uſwpation, yet that 
would not bind his Succeſſor. Cro, Fac. 673. Dalton ver. the Biſkop of Eh. 


5. If the Patron of an Advowſon, legally created a Vicarage out 
of it, and afterwards a . uſurp'd upon him in the Par⸗ 
ſonage, and afterwards in the Aicarage, and afterwards the Pa⸗ 
tron recovered the Advowſon in a Writ of Right, Yet that would 
not defeat the Uſurpation in the Uicarage, becauſe the Uicarage 
was not appendant to the Advowſon, as it was implied by the 
Caſe that was put to p2ove it, 15 Ed. 3. 51. b. per Curiam. (It was 
to be admitted here, that the Patron of the Parſonage was Patron of the 


Vicarage.) | | 

6. Tt an Advowſon deſcended to two Coparceners, and after, 
a Uſurpation was made upon one, who afterwards died without 
Iſſue, whereby his Right deſcended to the other Coparcener, that 
would deteat the 14 es becauſe he could not have an Ac- 
ee fo2 Part of the Advowſon, being ſeiſed of the Remainder, 
17 Ed. 3. 22. oY TH 

7. It there were th2ee Coparceners of an Advowſon, and the 
eldeſt p2eſented in her Turn, and afterwards a Stranger uſurp'd 
upon the Turn of the ſecond, and afterwards the third pꝛeſented 
in his Turn, that remitted the ſecond again, ſo that ſhe could 
meſent again when it came to ber Turn, fo2 the Right was 
oint; ſo that the Uſurpation being avoided by one, ſerved foz 
all, 12 Hen. 7. Kell. 1. per Curiam. | Th 
| 8. Q he 
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8. The ſame Law would have been, tho' there had been a JIar- 
tition, becauſe the Partition did not ſever the Inheritance, to2 they 
muſt have join'd in a Crit of Bight, and the Partition wa 
only as to the Poſſeſſion, Contra 12 Hen. 7. Kell. 1. 


Remitter. 


(4) So ir the 9. Tf & Man (a) uſurp'd upon me, and at the next Avoidance 
King wurp't J uſurp'd upon him, J thall be remitted to my to2mer Right, ana 
. the Aſurpation upon me was detcated. d. 3. 37. b. 

lin again, I was then remitted, ger Coke 3 Bulſt. 38. 


10. Ik an Advowlon were aftign'd to two Daughters in Chan⸗ 
cery, and the eldeſt afterwards pꝛeſented to the nert Avoidance, 
„that ſhould be in her own Right, and not by Uſurpation, becauſe 
the firſt Pꝛeſentment, of Right belong'd to her, and that avoided 
the Alignment in Chancery, 17 Ed. 3. 30. 38. adjudg'Dd. 
11. It a Pan ulurp'd upon me, and his Clerk was in fo? ſir 
Months, and afterwards J bzought a Quare Impedit againſt the 
JIatron and Incumbent, and they pleaded Plenarty fo? ſir 
Months, but J recover'd upon a non ſum Informatus, J was by 
Nel, Rep. that remitted, Mich. 12 Jac. C. B. between Auſtin and Harris, per 
211. Curiam, Trin. 13 Jac. B. R. the ſame Cale. 
12. The ſame Law had been if J had been a Purchaſer of the 
Advowſon, and had never p2eſented betoze the Ufurpation, Mich. 
12 Jac, C. B. dubitatur, but Trin. 13 Jac. B. R. the ſame Caſe. 
13. here J was ſeiſed of an Advowton, and, atter that the Church 
became vacant, the King p2eſented by Uſurpation, and fir Months 
aſt, and afterwards J bzought a Quare Impedit againſt the King's 
ncumbent, who could take Advantage of the Plenarty ; but u 
on non ſum Informatus pleaded, J recover'd, J was by that remit- 
37; ted, Mich. 12 Jac. between Auſtin and Harris, Trin. 13 Jac. B. R. 
W the ſame Caſe. 
(% If Thad 14. But otherwiſe had it been, had J been a Purchaſer of the 
p»<a/ed am Advowſon, and the Ging had uſurped befoze any Pꝛeſentment 
co", by me, and fix Months had pals d betoze any Quare Impedit 
Pref D2OURHE againſt the Incumbent; and afterwards J had recovered 
another u. in d Quare Impedit (brought after the fix Months had paſs'd) againſt 
furp'land pre the Incumbent upon a Judgment by Default, without his taking 
Tee Advantage of the Plenarty, J was not to be remitted, becauſe, 
are Tpedir Chat by the Uſurpation, and fir Months paſling, J had but a 
ater che fix RemeDileſs Right without any Action to recover it, and the King 
Months, and was no Party to the Aﬀion, Mich. 12 Jac. C. B. between Auſtin 
8 and Harris, Trin. 13 Jac. B. R. the ſame Caſe. Fas 
mint the Ineumbenr by non ſum informatus. By this the Advowſon was reveſted ; for tho? (it ſeems ) it was a 
Remedileſs Piyht, Yet if. they will not take Advantage of it, I ſhould thereby have had my Right again, 
> Buſ. 46. — If che King uſurp'd upon me, and afterwards by his Letters Patent granted it to me again - 
this jade ia Patent, reciting my antient Right, ſhould again reve/t it in me, 3 Bulſt. 40. | 


15. If A. ſeiſed in Fee of fix Acres to which an Advowſon was 
appendant, died ſeiſed, and it deſcended to B. and afterwards! A. 
Was attainted of High Treaſon by Aﬀ of Parliament, whereby the 
Ling became ſefſeo of the fix Acres; and being lo ſeſſed, the 
Church became vacant, and J. S. uſurp'd upon the King; and, 
afterwardg, the Act ot Parliament was repealed, and B. reſtozed, 
by uhlch he entet'd into the fir Acres; and after, the Church be⸗ 
came vacant, the ſaid Aſurpation continued not defeated by the 
Repeal of the Ac of Parliament; ſo that B. no2 his Feoffee of 
the fir Acres, could not maintain any Quare Impedit againſt J. S. 
kile,1, who had ulurp'd befoze, if he diſturb'd them, Dy, 28 Hen. 8. 24. 
pl. 153. adjudg'| as it ſeems upon that Reaſon. * Ha 
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16. If A. uſurp'd upon B. a Purchaſor of an Advawſon in Fee, 
and the Clerk of A. was in fo? fir Months, and afterwards the 
Church became void, and B. pꝛeſented C. and he was thereupon 
inſtituted and indufed ; but A. brought a Quare Impedit againſt B. 
and C. that was no Remitter to B. the Writ being brought within 
the ſir Months fo2 during the Time the Clerk was to be re- 
moved by the Writ, Hill. 14 Car. B. K. between Harper and Wierſ- 
dale, adjudg'd per Curiam, in a Crit of Erro2 upon a Judgment 
in a Quare Impedit in the Common Pleas Intratur. 

17. Where an Inſunt had an Advowlon by Deſcent, and the Church 
hecame vacant, if he who had a Right paramount uſurp'd, and preſented 
to the Church, and the ſix Months paſs'd. Now by this tortions Uſur— 
pation, the Patron was remitted, and the Infant out of Pofleſſion and 


without Remedy; aud F. N. B. 35. N. cited 1 Leon. 331. in Made and 
Preſthall's Caſe. 


Quare Impedit. 


N Order to the better Underſtanding of the Nature of a Writ of 
Duare Impedit, Writ of Right of Aduouſon, and an Aſſiſe of Darrzin 
Preſentment, and the ſeveral other Matters hereafter treated of, It is proper 
to ſhew the ſeveral Sratutes that have been made from Time to Time 
| 2 them; and foraſmuch as thoſe Statutes are not faithfully nor 
intelligibly tranſlated in the old Engliſh Statute; at lurge, We have here 
thought fit to tranſlate them, and to explain the ſeveral Matters there- 


in by my Lord Coke's Comment, and to make ſome few other Obſervations 
relating thereto, 


The Statute of 13 Ed. 1. commonly call'd the Statute of Weſt- 
minſter 2. cap. 5. Thus reciting, That whereas there are but three 
Original Writs of Advowſons of Churches, (to wit) one Ulrit of Right 
and two of Poſſeſſion, which be of Därrein Pꝛeſentment, and 
Quare Jmpedit ; and hitherto it hath teen uſed in the Realm, that 
when any one having na Right to pꝛeſent, had pꝛeſented to any 
Church, whoſe Clerk was admitted; he that was the true Patron, 
could not recover his Advowſon, but only by a Writ of Right: which 
was to be tried by Battail, or the G2eat Aſſiſe; whereby Heirs be- 
ing under Age, by the Fraud and J2egligence of their Guardians, 
and Heirs both of great and ſmall Eſtate, by the Negligence, oz 
Fraud of Tenants by Curteſy, o: Women Tenants in Dower, 
MN otherwiſe, ko: Term of Lite, 02 fo2 Years, oz in Fee-tail 
were many Times diſinherited of their Advowſon ; oz at leaſt 
(which was little better fo2 em) were put to a Writ of Right ; 


| 0 
in which Caſe hitherto they have been utterly diſinherited. It 
is provided, &c.— — — —— ' 


Writ of Right. Hereby the Inheritance of the Advowſon might 


e recovered, but the Incumbent could not be removed ; the Form of 
which Writ in the Regiſter 1s as follows. 


GEORGE th? Second, &c. to the Sheriff of Suffolk, Greeting. WE 
Command you, that without Delay you perform full Right to W. D. of E. 
concerning the Advowſon of the Church of L. which he claims to belongi to bis 


Freehold, which he holds from you in L. by a free Service of ſix Shillings yearly, 


fe all Services of which T. of W. bath deforced him, &c. 


N n | Darrein 


ͤ—— tt. A a. 


— 1 g dt 


Quare Impedit. 


_—_. 


(a) Co. 2 Int, Title turn'd into a Right. 


377 


(% Thar is full inſtituted, was Idoneas Perſona, and that the Church was (b) plena and 


af provided Conſulta- And the Law permitted or rather winkd at this Uſurpation 3 
| and 


Darrein Pꝛeſentment. This Writ call'd in Latin Afiſa ultime præ- 
ſentationts, is a Writ which lieth where a Man or his Anceſtor hath. pre- 
ſented a Clerk to a Church, and the Church becomes vacant by the 
Death, or otherwiſe, of that Incumbent, and a Stranger preſents his Clerk 
to the ſame Church, to the Diſturbance of him who preſented lait, 


The Form of which Writ 1s as follows. 


GEORGE the Sond, &c. To the Sheriff of Suffolk, Greeting, 17 
A. B. ſhall give you Security that he will proſecute his Claim, Then do you 
ſummon by good and lawful Summoners, twelve free and lawful Men of the 


Neighbourhood of N. that they be before our Juſtices at Weſtminſter, n 


(ſuch a Day) ready to recognize upon their Oaths, what Patron in Time of 
Feace preſented the 25 Incumbent (now dead) to the Church of N. (or the laſt 
Vicar now dead) to the Vicarage of the Church of N. which is ſaid to be va- 
cant; the Advowſon whereof, the ſaid A. ſaith, belongs to him; and in the 


mean Time let them ſee the Church: And do you cauſe the Names of thoſe 


Perſons to be return d, and ſummon B. C. who deforced him of the Advou- 
ſon, that he be there to bear the Recognition; and have you there the Summoners 


and this Writ, Witneſs, &c. 


Quare Impedit. This Writ lies where a Perſon hath the Advouſon, 
or a Grant of the next Avoidance, and at the Death of the Incumbent 
a Stranger preſents, and thereby diſturbs the rightful Patron to pre- 
ſent z and this Writ differs from the other two, in this Reſpect, (viz.) 
whoever will have a Writ of Right, he muſt have preſented in his own 
Time, and ſo muſt he have done who would have an Aſiſe of Darrein 
Preſentment, for the laſt Preſentment is his Poſſeſſion ; and the very 


Foundation of his Writ : but a Purchaſer of an Advowſon, who had not 


preſented at all, might have this Writ of Quare Impedit, and it was ſuf- 
ficient for him to alledge a Preſentation by him of whom he purchaſed 
the Advowſon, and that was a ſufficient Title for the Plaintift to re- 
cover, The Form of which Writ is as follows. 


GEORGE the Second, &c. To the Sheriff of Norfolk, Greeting. Com- 


mand W. Biſhop of Norwich, and R. S. Clerk, that they juſtly and without 


Delay rips us (if at the Suit of the King) if at the Suit of a Subject, 
then thus: Permit A. B. to preſent a fit Perſon to the Church of W. which is 


vacant, and belongs to our Gift (or is in our Gift) if at the Suit of a Sub- 


ject, and belongs to the Gift (or is in the Gift) of the ſaid A. B. and foraſ- 


much as the ſaid Biſhop and R. are ſaid unjuſtly to diſturb us (or unjuſtly to 
diſturb the ſaid A.) and unleſs they ſhall ſo do, and if the ſaid A. ſhall give you 


Security, that he will proſecute his Claim, Then by good Summoners do you 
ſummon the ſaid Biſhop and R. that they be before us (or if in the Common 
Pleas) before our Juſtices at Weſtminſter, at ſuch a Return, &c. 


Shall pꝛeſent. By the Courſe of the Common Law, where one had 
preſented to a Church, whereunto he had no Right, and the Biſhop had 


admitted and inſtituted his Clerk; the Incumbent could not be removed, 


for theſe three Reaſons: 1/7, That as he came to the Church by a judi- 


cial Act from the Biſhop, whom the Law ſuppos'd had done right, the 
Incumbent could not be remov'd, either by a Writ of Aſiſe of Darrein 
Preſentment, or Quare Impedit ; but the Patron might recover his Inberi- 
tance in the Advowſon by a Writ of Right of Advowſon : Which Right, 
by this Preſentment of one who had no Right, (in Law call'd a Uſurpa- 
tion) was diveſted from him, 7. 2. his Poſſeſſion was taken from him, and his 


that in every Church, &. there ſhould be a fit Parſon, (a) able to take 
Care of the Souls of the Pariſhioners, and the Biſhop having admitted 
and inſtituted one, the Law ſuppos'd that ſuch Perſon ſo admitted and 


4 


2dly, That as the Common Law only requir'd,, 


* 
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and the leſs conſtrued it a Wrong, becauſe the Patron who was to have 1:0 
Profit or Advantage by preſenting, could have no Loſs by another's doing 
it. 3dly, That the Incumbent having Curam animarum might the more 
effectually and peaceably attend his great Charge, the Law therefore pro- 
vided, that after Inſtitulion, he ſhould not be liable to any Action; to be 
removed at the Suit of any Subject. And by this Word preſented, it ap- 
pears, that when the Church is full of an Incumbent, placed in the Living, 

y Collation; That does not put the Patron out of Poſſeſſion, but it doth 
put him who hath a Right to collate out of Poſſeſſion. 


ou 


Having not a Right of pꝛeſenting, &c. My Lord Cole takes No- 
tice of a Difference, between a mere Uſurpation, and one that comes in 
by Courſe of Law; for tho the Incumbent who is preſented by a 
tranger, and thereupon admitted, and inſtituted, did put the true Pa- 
tron ont of Poſſeſſion, and drive him to his (a) Writ of Right : Yet it (a) Co. 2 N,. 
ſeems that if a Tenant for Tears or a Guardian in Chivalry brought a 357- 
Quare Impedit, tho' the Defendant had a Writ to the Biſhop, againſt the 
Termor or Guardian, and his Clerk was admitted, inſtituted and inducted, 
Yet the Tenant of the Freehold of the Advowſon was not put out of Poſſeſſion. 


Whoſe Jncumbent is admitted. Tho' this Word admitted ſimply 
Tignifies only the Admiſſion of the Incumbent upon the Biſhop's examin- 
ing him, yet it is here taken for Inſtitution, as well as Admiſſion, be- 
cauſe before Inſtitution, the true Patron was not out of Poſſeſſion ; and 'tis 
to be obſerved that by Iaſtitntion the Church as to all Subjects is plena (0) Co. 2 lad. 
S conſulta as to the Spiritual Part of it, which is the Cure of Souls, and 357» 35% 
all the Benefit the Law ſuppoſes the Patron to have in his Right of Pre- 
ſentation : And when the Biſhop doth inſtitute a Parſon, he ſaith, Inſtituo 
te (to ſuch a Benefice) et habere curam animarum, & actipe curam tuam, 
& meam. But before Induction the Parſon hath not the Temporalties be- 
longing to his Rectory, for which Reaſon, till Induction, the Church is 
not ful . the King, becauſe in the Vacancy the Temporalties origi- 
nally belong'd to the Crown, and therefore a Fl:narty againſt the King 
muſt be intended of a full and compleat Plenarty which 1s not fo before In- 
duftion : And this compleat Plenarty as to the King, does not diveſt the 
Poſſeſſion out of the King, and drive him from a poſleſſory Action to 
a Writ of Right, for the Aing can't be diveſted of his Poſſeſſion but by a 
Matter of Record, which this Preſentation, Admiſſion, Inftitution and In- 
duction are not: But it only drives the King to his poſſeſſory Action, ſo 
that he can't remove the Incumbent *till he has brought his Pyare Im- 
pedit and recovered therein; and this, to avoid Contentions which might 
grow in the Church between the ſeveral Claimants of the Benefice, to 
the Diſturbance and Hindrance of Divine Service. a 


But only by a Writ of Right. - This is to be underſtood, where 
the Patron had a Free- ſimple, and that he, or ſome of his Anceſtors had 
Pon | for if the Patron claimed the Fee-ſimple of the Advowſon (c) Co. 2 1»/. 
oy Purchaſe, and had never preſented ; there he could have no Writ of 555 
ight of Advowſon: But before this Statute had loſt the Advowſon. L. N. B. 30. 


And ſo if a Tenant in Tail, or a Tenant Yor Life, had ſuffer'd any Uſur- mg} 


ation, they had been remedileſs at Common Law, becauſe they could 
ave no Writ of Right. If a Biſhop, Abbot, or Prior, &c. purchaſed an 
Advowſaon, and ſufter'd an Uſurpation before they preſented, they and their 
Succeſſors were barred for ever; unleſs by Virtue of this Act the Uſur- 
pation had been avoided in a Quare Impedit. Therefore in peruſing the 
ſeveral Branches of this Statute, it will appear what Caſes are remedied 
by this Act, and what ſtill remain'd at the Common Law. By the 
Words By which Heirs being within Age, Sc. FORTIS DELCF" | 


hat ſuch Preſentments ſhall not be thus p2ejudi- 
cial to right Heirs, 02 to thoſe Perſons to whom ſuch Advowſons 
dught to .revert atter the Death of any Perſons, But as often as 


3 un 


140 Nuare Impedit. 


any one not having a Right ſhall p2eſent, in the Time of ſuch 
Clarvs, oz in the Time of Tenants in Dower, by the Curteſy, 
o2 in any other Manner fo2 Life, 02 for Years, 02 in Tail, at the 
next Avoidance after the Heir ſhall arrive at his full Age, 02) when 
the Advowſon after the Death of the Tenants betoze named 
ſhall revert to the Heir being of full Age, he ſhall have the ſame 
Adlon and Recovery by a Crit of Advowſon poſſeſſory as the 
laſt Anceſtor of ſuch Heir, being of full Age, might have had, at 
the {aſt Avoidance happening in his Time befoze his Death, oz 
—_ ae Oemiſe was made fo2 a Term, 02 in Fee-tail as 
afo2efaid. 


That ſuch Pꝛeſentments, &c. The Preamble extends only to Heirs 
in Ward, by the Fraud and Negligence of their Guardians, and the 
Words in the Body of the Act being thus, J 75 appointed that ſuch Preſen- 
tations, &c. it is thus to be expounded z ſuch Preſentations, as are within 
the ſame Miſchcif, for which Reaſon this Act extends to Heir, of Ad. 
vowſons, tho' they be out of Ward. 


; Hen. 6. o. Right Dcirs, &c. This Act gives Relief to Infants that have Ad- 
This Folio is yowſons by Deſcent only, for if an Infant have an Advowſon by Par- 
5 chaſe (i. e.) not that he himſelf purchaſeth the Advowſon, but where an 
dn Advowſon is limited to him by ſome Conveyance, whereby he claims 
Fol. 64. it by what the Law-conſtrues a Purchaſe; in Contradiſtinction to a Title 
« Co.3;5% gain'd by Diſcent (or by Wrong) the Act does not extend to ſuch Heirs. 


Ca. 2 Inſt. Dught to revert, &c. So that the Heir of him in Remainder, is 
359- not within the Intent of this Act. 


Ibid. Of any ſuch Perſons That is of Tenant by the Curteſy, Tenant in 
Dower, or otherwiſe for Life or for Tears, or in Fee-Tail. 


Fo2 Term of Pears, &c. A Tenant for the Term of Half a Tear, 
lid or a Year, Grantees of the next Avoidance, a Tenant by Statute Merchant, 
Staple, or Elegit, are within the Purview and Meaning of this Act. 


Oz in Fee⸗Tail, &c. Where there was a Tenant in Tail of a Ma- 
nor, whereunto an Advowſon was appendant, and before this Statute was 
made, a ranger uſurped, and then the Statute de Donis Conditionalibus 
and this Act was made, and the Tenant in Tail died, and the Manor de- 
ſcended to his Iſſue ; yet the Heir Tail had no Remedy by this Act: 
Becauſe, the Advowſon was ſever'd, before the Act, by the Uſurpation ; 

Jbid. and the Act extended not to 2 made before the Act, but only 
provided, That Tenant in Tail ſuffering a Uſurpation and dying, after the 
Act, ſhould have a Remedy by a Quare Impedit. 


To the next Avoidance after the Heir (all arrive at his full 
Age, &c. So that tho' the Heir Hath the Advowſon by Deſcent, Yet 
if he ſuffers a Uſurpation, he hath no Remedy by theſe Words of the 
Act, Till after he cometh to his full Age: That muſt be underſtood if the 
Heir be in Ward during his whole Minority; for when he is out of the 
id. Cuſtody of his Guardian, he may have this Writ of Quare Impedit, or 
Aſliſe of Darrein Preſentment, even during his Minority. 


is, By a Writ of Advowſon poſſeſſo2y, &c. This is by a Puare In- 
pedit, or an Aſſiſe of Darrein Preſentment. = 


As the laſt Anceſtoꝛ might have had, .. by any Pogibility might 

have had, for which my Lord Coke puts this Caſe; Suppoſe one had 

Lide t, purchaſed an Advowſon in Fee, and died before any Preſentation made 
299: by him, and this Advowſon had deſcended to his Heir under Age, and 
the Church bæame vacant; the Heir, if in Ward during his whole Mi- 

3 nority, 


6 


' Nuare Impedit. 


nority, may at his full Age, and if out of Ward, may during his Mi- 
nority have his Quare Impedit ; and Count of a Preſentation made by 
him of whom his Anceſtor purchaſed the Advowſon : Yet, he could not 
have a Writ of Right; becauſe, neither he or his Anceſtor had ever pre- 
ſented : And this by Reaſon of the Words as he might have had, for the 
Words are not, (as he had) ſo that it is thus to be underſtood ; ſuch Re- 
medy as the Anceſtor might (i. e. mght by any Poſſibility) have had in bt, 
Tim: if the Church had become vacant in his Time, and his Title to 
preſent had accrued to him: For there the Right, or at leaſt the Pojj:- 
bility of an Action doth deſcend. My Lord Coke alſo puts another Cate , 
that if one ſeiſed of an Advowſon had preſented to the Church when 
vacant, and granted the ſame to A. for Life, and afterwards granted 
the Reverſion to K. and his Heirs, and A. Tenant for Life ſuffer'd a 
Uſurpation to the Church ; the Heir of A. having the Right of Ad- 
vowſon by Deſcent, ſhall after the Death of A. (Tenant for Life) when 
the Church becomes vacant, preſent : And yet K. could not have had a 
Duare Impedit : But if A. (Tenant for Life) had died before the Uſurpa- 
_ then A. might have had a Quare Impedit; and therefore his Heir 


ſhall, at the next Avoidance, have ſuch Remedy, as the Anceſtor by any 
Poſſibility might have had. 


The ſame ſhall be obſerved in Pꝛeſentments made to Churches 
being the Tnheritances of Wives, while they ſhall be under the 
Dower of their Pusbands, to whom this Statute ſhall give Re- 
iet by the Remedy afo2eſaid ; Alſo Religious Men, as Biſhops, Arch- 
deacons, Rectors of Churches, and other Eccleſiaſtical Perſons, ſhall be 
aided by this Statute, if any Perſon (having no Right of Pꝛe⸗ 
ſentation) ſhall p2eſent_to Churches belonging to Houſes, 02 
Ptelacies, Spiritual Oignities, N Parſonages, during the 
Time ſuch Pyelacies, Dignities 02 Parſonages ſhall be vacant. 


Nevertheleſs, this Act ſhall not be ſo largely underſtood, That Per- 
ſons to2 whoſe Relief this Statute is made, hail have the Re- 
covery ato2eſaid, by ſurmiling, that Guardians, Tenants in 
Dower, by the Curteſy, oz otherwiſe to2 Term of Life, oz fo? 
Pears, 02 Dusbands, have made a feint Defence in Pleas (02 
Actions) bꝛought by oz againft them, becauſe Judgments given in 
the King's Court by this Statute, ſhall not be annull'd, but the Judg- 
ment ſhall ſtand in its full Fozce, till it ſhall be annull'd by the 
Judgment of the King's Court as erroneous, (if any Erro2 be 
therein) whether the Judgment in an Aſſiſe of Darrein Preſentment, 
9 on an Inquiſition taken on a Quare Impedit, be annull'd by At- 
taint, 02 Writ of Erro? ; which thail be freely granted. 


Alſo Religious Men, &c. By a Preſentation, Admiſſion and Inſti- 


tution in the Time of Vacation, which 1s a Uſurpation ; tho' the Free- 


hold and Inheritance be in Abeyance, in Gremo legis, i. e. in the Cuſtody C I 


4 the Law: Yet the Uſurper gains a Fee-ſimple in the Advowſon, in 360. 


e ſame Manner, as he who enters into Lands during the Vacation, 
and claims the ſame as his Inheritance by Wrong, Yet, as the dying 
ſeri d of Lands in that Caſe, during the Vacation, will not tuke away 
the Entry of the 2 no more {ſhall the Uſurpation during the Vaca- 
tion, take away his Right of Preſentation when the Church becomes va- 


cant: Therefore when he is diſturbed he ſhall have this Writ of Pyare 
Impedit. 


Nevertheleſs, this Statute ſhall not be ſo largely underſtood, 
8&c. So great a Regard, the Law hath to Judgments, That this Act pro- 
vides, That they ſhall not by any general Words of this Ads be avoided by any 
Pretence of a feint Defence; but the Judgments given in the King's Court, 
ſhall be received and taken as true and right, becauſe Judgments are as 
Oracles of Law : And one of the Maxims of the Common Law is here 
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mention'd in tl is Statute, That Judgments given in the King's Courts ſhall 
not be annulPd, but remain in full Force, "till they be annull'd by Writ of 
Error or Allaint. There are two other Maxims mentiond by my Lord 
Coke in his Comment upon theſe Words above-mentioned, viz. That nothing 
is more agreeable to natural Juſtice, than that every Thing ſhould be dliſſolved, 
in the ſume Manner it was made. And, That it ts for the Intereſt of the 
Common-wealth, that Matters brought to Fudgment, be not render d null und 


metfeftual, 


And from henceforth, there ſhall be a Uniformity of Pleading ob- 
ſerved by the Judges, in Writs of Darrein Pre/entment, and Quare Impe- 
dit, in this Reſpect; That if, c. The Dekendant ſhall alledge a 
Plenarty of the Church of his own Pꝛeſentment; the Plea (62 
Action) ſhall not tail, by Reaſon of the Pſenarty, ſo that the 
Wirit be ſued out within ſix Months: Altho' within theſe tir 
Months he cannot recover his Pꝛeſentatlon: And when ever a 


Compoſition between many Parties claiming the Advowſon of the ſame 


Church, ſhall be made, and inroll'd in a Roll befoze the Juſtices, 
02 in a Fine, in this Manner; That one ſhall p2eſent firſt, and 
another at the nert Avoidance, and a third at the third Avoid- 
ance, and ſo of the reſt, if there be moze; and that when one 
hath preſented and had his Pꝛeſentation, which he ought to have 
acco2ding to ſuch Agreement; and at the next Avoidance, he to 
whom that next Pꝛeſentation belongs, be diſturbed by any one 
who was a Party to the Agreement, o2 by any one in his Stead: 
It is oꝛdained, That from hencefo2th, ſuch Perſon ſo diſturbed, 
ſhall not be under a Neceſſity to purchaſe a Tarit of Quare Im- 
pedit, but may have Recourſe to the Roll o2 Fine; and if the 
Agreement oz Covenant ſhall be found in the Roll oz Fine, the 
Sheriff ſhall he commanded, that he make it known to the Oi- 
ſturber, that he be at a ſhozt Day, containing the Space of 
fifteen Days 02 thꝛee Weeks, accozding as the Place is near 02 
remote; to ſhew, it he ſhall know of any Thing to ſay, (02 to ſhew 
Cauſe) why ſuch Perſon ſo diſturbed ſhould not have his Pꝛeſen⸗ 
tation; and if he ſhall not appear, oz ſhall appear, and ſhew no 
Cauſe why ſuch Perſon ſo diſturbed ſhould not have his P2eſen- 
tation, by Reaſon of ſome Deed made ſince the Agreement made 
NM inrolled, o2 written, he ſhall recover his Pꝛelentation, with 
his Damages. 


And from hencefo2th there ſhall be a Unifozmity of Pleading 
obſerv'd by the Judges in Writs of Darrein Preſentment and Quare 
Impedit, &. By the Common Law, as it hath been before obſerv'd, 
Flenarty of the Church before the Writ of Puare Impedit brought, was a 
good Flea ; but to plead that the Church was fall pending the Writ was 
not good; but now by this Statute it is not a good Plea, to ſay that the 
Church was full before the Writ purchaſed ; either in an Afſhſe of Dar- 
rein Preſentment, or Quare Impedit : Unleſs the Party goes further, and 
ſays that the Church was full for the Space of ſix Months before the Writ 
was brought: For if the rightful Patron brings his Action within the ſix 
Months, it is maintainable by this Statute, which ſhort Purview, doth 
ny many Miſchiefs at Common Law.—— Yet this Act does not 
bind the Aing; for a Plenarty for fix Months is no Bar againſt him: but 
he may have his Writ of Quare Impedit when he will, becauſe nullum 
tempus occurrit Regr. 

But ſome (my Lord Coke tells ns) have made a Diſtinction, when the 
King claims the Advowſon in his own Right, in Jure Corone ; -and 
when he claims it in Right of a SubjeF ; for then he ſhall not be in a 
better Cafe, than the Subject was: As where the Aing was intitled to 
preſent in Kt of his Ward, and one uſurp d upon him, and the Church 
was ful) for the Space of fix Months: It was adjudg'd, within * 
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Years after the making of this Act, that the King, by the Church's be- 
ing full for fix Months, was barrd in that Cafe of his Hare Impedr : 
but ſince that Time the Law hath been otherwiſe; 4 Flenarty by ſix 
Months is now a good Plea againſt the Queen, tho? the claims the Ad- 
vowſon by the King's Endowment. 


And Note, that a Plenariy by oy 2 Laßt. 


| . . 1 A . G - : "7 
ſix Months is not in all Caſes, a good Plea in a Oare Impedit, even in? 


the Caſe of a Subject; as if an Advowſon be alien d in Mortmain ; And 
the Church becomes vacant, and a Vranger uſurps, and his Clerk is in 
by fix Mombs, Yet the immediate Lord, ſhall have a Qnare Impedit, 
within the Lear; becauſe the Statute of 5 Ed. 1. de Reliziofis gives him 
a Fear, and the immediate Lord half à Year after the Alienation ; and for 
that Reaſon alſo no Diſcent of Land in the mean Time would take 
away his Entry. 


Ciithin ſir Months, &c. What is the Meaning of theſe /ix Moni, 
and how they are to be computed, ſee before, under Title Lapſe. 


And when ever a Compoſition between many Parties claim- 
ing an Advowſon of the ſame Church, &c. This Clauſe extends as 
well to thole that are Strangers in Blood, as to Coparceners, that are 
Prrvies in Blood; and if one of the Parties, or his Heirs, or any Stranger, 
«/arp'd in the Turn of another, the Party by this Act, is not driven to 
his Quare Impedit: For it may be fo, that the Quare Impedit, or Aſſize 
of Darrein Preſentment may fail, and yet he may have a Remedy by 
the Branch of this Act: For tho' there be a Plenarty for ſix Months, yet 
the Party may have a Sire facias upon the Roll or Fine, and therein 
recover the Preſentation and Damages. 


And when it ſhall happen, That after the Death of his Anceſtor, 
who had preſented a Parſon to any Church, the Advowſon ſhall be aſ- 
ſign'd for the Dower of any Woman, or to a Tenant by the Curteſy, and 
ſuch Tenant in Dower, or Tenant by the Curteſy ſhall preſent ; and the 
right Heir after the Death of ſuch Tenant by the Curtefy or in Dower 
ſhall be diſturbed in preſenting when the Church becomes vacant : It i, 
provided, That hereafter it ſhall be at the Election of the Perſon di- 
ſturb'd, whether he will ſue by a Pudre Impedit, or of Darrein Preſentment. 
This alſo is hereafter to be obſervd, concerning Advowſons 
demiſed fo2 Term of Life, 02 of Years, 02 in Fee-tail ; and hereafter 
in Writs of Ailize, and Quare Impedit ; Damages lhall be award- 
ed; that is to ſay, if fix Months ſhall paſs by another's Diſtarbance, 
ſo that the Biſhop collates the Church and the rightful Patron 
ſhall loſe his Pzeſentation 10 that Turn, 175 jall be 
awarded to two Years (alue of the Church; and if ſir Months 
ſhall not paſs, but the Pꝛeſentation be deralgned within the Time 
afozeſaſty, Then Damages ſhall be awarded to the Ualue of a 
Votes of the 7 fo? a Pear (oz a half Years Value of the 

hurch): And if the Difturber ſhall not have anp Thing where- 
with he may reſtoze the Damages, in Cale the Biſhop ſhall col- 
late by Lapfe of Time, he ſhall be puniſh'd by JmpziſonMment fo2 
Half a Pear: And from henceforth Writs ſhall be granted of Chapels, 
Prebends, Vicarages, Hoſpitals, Abbies, Prieries, and other Religious 
Houſes, which are fo2 the Avvotoſons thereof which heretofoze 
have not been uſually granted : And when ever by a Writ of 
Lade a men of any Duri the . 1102 N20 Ns 
CTityes in a neig ig Pur ich, tron o 2p 10 
Difturb'd, ſhall Have a Writ, to demand the Advowſon of the 
Tithes demanvable, and when it Walt be provev ; he hall pꝛo⸗ 
ceed afterwards in a Skit- in the Court Chꝛiſttan, as ik it had 
been proved in the King's Court. When an Advowfon ſhall de- 
ſcend to Coparceners, altho' one shall have pꝛeſenten tlolce, and 
ulutr pd upon her Copaꝛtener; vet ſhe ſhalt not by that Means 
be totally excluded, as if ſhe had been totally negligent, but 1 
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Sid. 363. 


the contrary; ſhe ſhall have her Turn of p2eſenting when it 
(hall happen. 


And when it shall happen, &c. it ſhall be at the Eleſtion of the 
Perſon diſturbed, whether he will ſue by a Writ of Quare Impe- 
dit 02 Darrein Preſentment, &c. Upon this Branch of the Statute my 
Lord Coke takes Notice, that there were two Concluſions to be obſerv'd. 
1. That the Heir in Reverſion, is provided for in this Cafe, and not the 
Leſſor himſelf, foraſmuch as the Word right Heir is there made Uſe of. 
2. That tho a Tenant by the Curteſy, a Tenant in Dower, a Tenant for 
Life or in Tail preſented laſt, yet the Heir to whom the Reverſion falls 
in Poſſeſſion, ſhall by this Branch have an Aſſize of Darrein Preſent- 


ment: Tho' the Heir or his Anceſtor, had not immediately preſented be- 
fore, 


Damages ſhall be awarded. Before this Act, the Plaintiff in a 
Duare Impedit recover d no Damages, leſt any Profit the Patron ſhould 
take ſhould ſavour of Simony, which the Common Law did utterly deteſt ; 
and this is the Reaſon, that even the King in a Quare Impedit recover d 
no Damages; becauſe he could recover none at Common Law : and the 
King is not within the Purview of the Act, for the Reaſons: ſet forth 
in Boſwell's Caſe, 6 Co. 49, 51. and as no Damages were recoverable in 
a Quare Impedit at Common Law, and this Act made after the Statute of 
Glouceſter (which gave Coſts as well as Damages in Actions mention d in that 
Statute) giving Damages, the Plaintiff ſhall recover no Cos. In a 
Duare Impedit againſt a Prior, Patron, and Incumbent, the Prior pleaded 
in Bar, the Incumbent pleaded the ſame Plea, whereupon Iſſues were 
joined: The Prior died, the Iſſue was found for the Incumbent ; ad- 
judg'd, that he ſhould not recover Damages by this Act, becauſe he could 
not have a Writ to the Biſhop for he continued in Poſſeſſion. 


Ik ſix Vonths ſhall paſs by another's Diſturbance, &c. Tho' 
the Words here are for fix Months, yet when upon the Foundation of a 
Chauntry, there was a Compoſition, that if the Patron did not preſent 
within a Month; the Ordinary ſhould collate, if the Month be paſt : 
It was adjudg'd the Plaintiff in a Quare Impedit brought for the Chaun- 
tery ſhould recover Damages for two Years, by the Equity of this Sta- 
tute: Becanſe, tho' the Words of the Statute be for ſix Months; yet in 
this Caſe, the Patron loſt his Preſentation, tho' it was but a Month that 


had paſt. 


So that the Biſhop may collate the Church, &c. This is to be 
underſtood of a legal Collation, in Point of Power, tho' not actually 
done; but yet the Plaintiff muſt effectually loſe his Preſentation : For 
tho' the Biſhop hath not collated, yet, in as much as by the ſix Months 
having paſs'd, he hath us Conferend: : The Plaintiff may if he will, re- 
cover the two Years Value within the Intent of this Act. But if the 
Church remains vacant, tho' the Biſhop hath Jus Conferend:, yet the 
Plaintiff may either have a Writ to the Biſhop, and thereby wave the 
double, and have only ſingle Damages: So that tis at his Election, 
either to loſe his Preſentation, and have double Damages; or obtain it 
and have ſingle Damages. And if the Biſhop doth collate, yet if his 
Incumbent be removed by a Judgment, whether it be wilhin the ſix 
Months or after; the Plaintiff ſhall recover but ſingle Damages: Be- 


cauſe, he doth not loſe his Preſentation z and then the Biſhop's Colla- 


tion is not material. Theſe fix Months muſt be actually paſsd, before 


the Plaintiff recovers, to entitle him to theſe double Damages. As 
where the Plaintiff in a Quare Impedit, after Appearance was nonſuited, 
upon which the Court awarded a Writ to the Biſhop for the Defendant ; 
and a Writ to the Sheriff to inquire when the Church became vacant, of 
the yearly Value, and whether the Church were full, c. whereu 


pon 
the 
2 / 
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the Sheritf return d the Time of che Avoidance, the vearl value; and 


that the Biſhop had collated by Lapſe, and it appeard that the /ix 
Months were paſz d before the Writ could be ſerved: Yet, becauſe the 


Judgment was, given w:thin the fix Months, he could recover the ſingle 
Damages only. 


To the Ualue of the Church, &c. This it ſeems is to be accounted 2 1. 363. 


according to the true Value as the ſame may be let for. 


And if the Diſturber, e. No Damages are to be recoverd by this 
Act, but againſt him who is a Diſfurber; which may be either Patron, 
or Incumbent : As when a Quare Impedit is brought againſt the Patron 
and Incumbent, and the Plaintiff recovers the Advowſon after the ſix 
Months: If the Incumbent counterpleads the Plaintiff's Title, that 


makes him a Diſturber : And the Plaintiff ſhall recover the two Years 
Value as well againft the Incumbent, as Patron. 


And from hencefozth Writs ſhall be granted fo2 Chapels, 
AAN ——————— 

It appears, that the Makers of this A& apprehended, that -Writs of 
Duare Impedit, Sc. did not lie of Chapels, Prebends, &5c. before this Act; 
but in 14 Hen. 3. which was long before, it was adjudg'd, that a Puare 
Impedit did lie of a Chapel: But it was reſolved in 19 Hey. 3. in Parlia- 
ment, no Aſſize of Darrein Preſentment ſhould be taken of Prebends. 
therefore this Act was made to eſtabliſh the Law in that Caſe: And it 


extends to Writs of Right as well as Writs of Quare Impedit and Darrein 
Preſentment. | 


hen an Advowſon ſhall deſcend to Copatceners, &c. At Com- 
#101 Law, when an Advowſon deſcended to ſeveral Coparceners, if they 
could not agree to preſent, the eldeſt Siſter was to have the firſt Turn, 
and the ſecond, the ſecond Turn, and ſo of the reſt where there were 
more, every one in his Turn, according to their Seniority; and this 
Privilege extended, not only to their Heirs, but to the ſeveral A/ignees 


of every Coparcener; whether they had the Coparcener's Eſtate by 


Conveyance, or by Act in Law, as by marrying one of them: And 
thereby, and by her Death, becoming Tenant by the Curteſy, he had the 
ſame Privilege of preſenting in his Turn, as his Wife would have had, 
had ſhe continued ſole : Therefore, tho' the Coparceners had made a 
Compoſition to preſent by Turns, after this Act, yet, it being no more 
than the Law before appointed ; they ſtill remain'd Coparceners of the 
Advowſon: And the Inheritance therein was not by this Act divided: 
And notwithſtanding the Compoſition, they might join in a Puare Im- 
pedit, when ever a Stranger uſurp'd in the Turn of any of them, and 
the Sole Preſentation out of her Turn, did not put her Siſter out of Poſ- 
ſeſſion, in Reſpe& of the Privity of Eſtate; no more than when one 
Coparcener took the whole Profits. So one Jointenant preſenting alone, 
did not put the other out of Poſſeſſion, in Reſpect of the Unity of the 
Title: But in Regard there had been ſome varying Opinions in the old 
Books before, this Act was made in this Reſpe&, to declare what the 
Law ſhould be: And this Act extended to Uſurpations by one Coparcener 
upon another, as well before Partition as after. 

The Law, as to this Point, of Advowſons in the Hands of Coparceners, 


Joint-tenants, and Tenants in Common, is now quite alter'd by the 
Statute of 7 Ann, cap. 18. 


lod, 


—— If Coparceners, 02 Jorg forms, 02 Tenants in Common, be 7 4. cap.:v. 


ſeis'd of any Eſtate of Inheritance in the Advowſon of any 
Church, 02 Uicarage, oz other Eccleſiaſtical Pꝛomotion; and a 
Partition is, 02 ſhall be made between them, to preſent b 
urns; that thereupon every one, ſhall be taken an adjupg'D 

I P 0 


cap. 12. 


Co. 2 Inſt. 


124. 


Jbid, 
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to be ſeis d of his 9 her ſeparate Part of the Advowſon, to pꝛe⸗ 
ſent in his o2 her Turn; as if there be two, and they make inch 
Partition, each ſhall be ſeiſed, the one of the one Moiety, to 
_ in the firſt Turn, the other of the other Yotety, to p2e- 

nt in the ſecond Turn; in like Manner: if there be thee, four 
02 mo2e, every one ſhall be ſaid to be ſeig'd ok his oz her Part, 
and to p2eſent in his o2 her Turn. 

The Law concerning Uſurpations is now likewiſe quite alter d, by the ſame 
Ad, which recited thus, That foraſmuch as the Pleading in a Quare Impe- 
dit is found very difficult whereby many Patrons are either defeated of 
their Rights of Preſentation, or put to great Charge and Trouble to re- 
cover their Right, which is occaſion'd by the Law as it now is, For Re- 
medy thereof; Be it enacted By the Queen's moſt excellent Majeity, 
by and with the Advice and Conſent, of the Lows Spiritual and 
Tempozal, and Commons, in Parliament aſſembled, and by the 
Authozity of the ſame + That no Ufurpation upon any Avoidance 
in any Church, Qicarage, .. oz other Eccleſiaſtical JÞ2omotion , 
ſhall diſplace the Eſtate oꝛ Intereſt of any Perſon entitled to the 
Advowſon oꝛ Patronage thereof, oz turn it to a Right: but he o2 
ſhe who would have had a Right if, no Uſurpation had been, may 
pꝛeſent 02 maintain his o2 her Quare Impedit, upon the next o2 
any other Avoidance (if diſturbed) notwithſtanding ſuch Uſurpation. 


The ſeveral other Acts relating to Darrein Preſentment and Quure Im- 
pedit are as follows, JA 

52 Hen. 3. cap. 12. appointed, That in an Aſſize of Darrein Pre- 
ſentment and in an Aﬀton of Quare Impedit Days ſhould be given 
from fifceen. to fifteen, oz from thee Weeks to thre UWiecks, as 


— - 
— * 


the Place ſhould happen to be far o2 near; and that in Actons of 


Quare Impedit if the Diſturber ſhould not appear at the firſt Day 
that he was ſummon'd, na caſt an Eſloin, then he ſhould be attach d 
at another Day, at which Day if he aid not appear, nor caſt an Eſ- 
ſoin, he ſhould be diſttain'd by the great Diſtreſs above given 
(i. e. in that AA) and it then he did not appear thꝛo' his Detault, 
a Writ ſhould go to the Biſhop of that Place, that the Claim of the 
Dlſturber fo2 that Time, Noun not be pꝛejudicial to the Plaintiff; 
ſaving to the Diſturber his Right at another Time. 


Days ſhould be given from fifteen to fifteen. By the Conſent of 


Parties, a longer Day may be given than is here preſcribed by this Act; 


but that Aſſent, muſt be enter'd of Record: And tis to be obſerv'd, 
that at Common Law, great Delays were diſallowed in four Kinds of 
Actions, viz. in all Writs of Dower, Quure Impedit, Aſſiſe of Darrein 
Preſentment, and of Novel Diſſeiſin, and therefore no Protection could be 
allowed, or an Eſſoin de Servitto Regis be caſt in any of them. 
At the firſt Day that he was ſummon'd, Kc. At Common Law, 
in a Quare Impedit the Proceſs was by Sammons, Attachment and Diſtreſs 
infinite , which was miſchievous in Reſpect of the Lapſe: Now it i- 
provided, That if he appear not at the Grand Diſtreſs, Judgment ſhall be 
given to the Plaintiff, and a Writ to the Biſhop be awarded. Sup- 
E that upon the Summons, the Defendant is return'd nihil (i. e. that 
e hath nothing in the Sheriffs Bailywick, whereby the Sheriff could ſummon 
him) and at the Attachment and Diftreſs, a Nibil alſo; this Caſe is out 
of the Letter of the Statute, for the Defendant was never ſummon'd : 
But it is ſaid That when there be two Mi/chiefs at Common Law, and the 


- Eefler is provided for by expreſs. Words, the Greater ſhall be included 


within the ſame Remedy; this. Caſe when a Nihil is return'd, is the 
greater Miſchief, becauſe by his Default he can loſe nothing: But in the 
Caſe provided for, the Defendam” by his Default ſhall loſe I/ues: And 
e Diſtreſs one appears, and the 

other 


the Law 1 9515 that he will rather appear, than loſe Iſſues.— A Quare 
Impedit is ö 


rought againſt two; üpon t 


——y— 
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other makes Default. In 7 Ed. 3. 4. it was reſolved, that the Plaintiff 
ſhould not preſently have a Writ to the Biſhop againſt him that made 
Default ; becauſe, it might happen that the other who appears may 
have a Writ to the Biſhop againſt the Plaintiff: And it was there ſaid 
that it was not reaſonable that upon one Original the Plaintiff ſhould 
have a Writ to the Biſhop for him, and another againſt him; but not- 
withſtanding this, the Plaintiff by this Act, ought to have a Writ to the 
Biſhop againſt him that makes Default, and it is not againſt Reaſon if 
the other Defendant can bar the Plaintiff, for him to have a Writ to the 
Biſhop againſt the Plaintiff, at the Common Law, and ſo (ſays my Lord 
Cole) be later Books and common Experience at this Day. 


At which Day if he ſhall not appear no2 caſt an Eoin, &c. Co. 2 Lt. 

Eſſoin or Eſſonium or Exonium is derived from the French Word Eſſonier 125. 
or Exonier, which ſignifies to excuſe, ſo that an Eſſoin in a legal Under- 
ſtanding, is an Excuſe of a Default by Reaſon of ſome Impediment or » 
Dz*urbance, and is to be had either for the Plaintiff or Defendant, and is 
all one with that which the Grvilians call Excuſatio. Of Eſſoins there 
have been (as we read in our Books) five Kinds, viz. de ſervitio Regis, 
7. e. by being in the King's Service. 2. In terram San#tam, i. e. by mak- 
ing « Progreſs to the Holy Land, which was much encouraged in an- 
tient Times, and in the Days of Superſtition. 3. Utra mare, i. e. by 
not being within the four Seas. 4, De malo Lecti, i. e. by being ill in 
Bed. 5. De malo veniendi, i. e. by falling ſick in coming to the Court. 
And this laſt is the common Eſſoin, which is intended in this Act: 
there were ſeveral other Cauſes of Excuſe to ſave a Default in real Ac- 
tions, as the Conftraint of Enemies, that he fell among Thieves, the 
Floocls of Water, and the breaking down of Bridges, &c. which is here 
needleſs to be treated of. In a Quare Impedit and an Aſſize of Dar- 
rein Preſentment, an Efſoin by being in the King's Service, by going to the 
Holy Land, and by not being within the four Seas would not lie, becauſe 
of Lapje; for the Party had by thoſe Eſſoins Leave for a Year and a 
Day to appear in, and for this Reaſon he who did caſt any of the firſt 
four Eſſoins before the Statute of Marlbridge, cap. 19. was to ſwear to the 
Truth of his Efloin, and that Statute having provided that the Party 
ſhall not warrant his Eſſoin by Qath. The Judges of the Law who have 
always hated Delays, conſtrued this Act to extend only to common E/- 
ſoins which had the leaſt Delay in it. 


A Urit ſhall go to the Biſhop, &c. Upon theſe Words of this Act, 
the Plaintiff ſhall have a Writ to the Biſhop, without ſetting out any 
Iitle; and tho' this Statute ſays that the Biſhop ſhall be written to, 7. 6. 
the Party ſhall have a Writ to the Biſhop, yet the Plaintiff ſhall beſides 
have a Writ to enquire of the Damages: If the Biſhop be out of the 
Kingdom, the Writ to the Biſhop may be awarded to the Vicar General, 
for he is in the Place of the Biſbop.—— If the Defendant appears at the 
Grand Diſtreſs, and takes a Day by a (a) Prayer of the Parties, and («) Call'd 
afterwards makes Default, no Writ ſhall be awarded to the Biſhop, be- %% un, 
cauſe this Caſe, in Reſpect of the Appearance, is out of the Statute, but 47. bt. 
a new Diſtreſs ſhall be awarded. % 


By an Aiﬀ of 13 Ed. 1. cap. 10. amongſt other Things it was +... 
oꝛdained, that Aſſizes of Darrein Preſentment, and Writs of Quare cap. 10. 1 
 Impedit, of Perſons dying within the Summons of the Circuit, A 
ſhould be received at any Time befoze the Juſtices in Eyre de- | 
parted from their Circuits. Mt | 

By the ſame Ack, cap. 30. Creating the Authority of the Juſtices of C., 30. 
Ni: Prius, it was ordained, 'That upon Inqueſts taken befoze them, 
. ſuch Inqueſts when taken ſhould be returned into the Bench, and 
there Judgment ſhould be given, and there they ſhould be enroll'd; 
and that if any Inquiſition ſhould: be otherwiſe taken, than _ 
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Co. 2 Inft, 
424. 


1 Ma. cap. 5. 
ſet. 4. 


12 Ed. 2. 
cap. 4. 


the Foꝛm pꝛeſcrib d by that Statute, they ſhould be of no Effect; 
Except that an Aſſize of Darrein Preſentment, and Jnquiſitions of 
Quare Impedit ſhall be determined in their own Shire befo2e one 
Tuſtice of the Bench, and one Knight, at a Oay and Place certain 
in the Bench aſſigned, whether the Oefendant conſent oz not; 
and there the Judgment ſhall be given immediately. 


Except That Aſſizes of Darrein Preſentment and Inquiſitions 
upon a Quare Impedit, c. The Reaſon of making this Branch was 
in Reſpect of the Danger of Lapſe, and therefore in Favour of the Pa- 
trons this Clauſe was added, That the Juſtices of Niſi priur have Power 
to give Judgment in theſe two Actions. And tho' the Words of this 
Branch of the Statute be, And there, Judgment ſhall be immediately given, 
yet if the Juſtices of Niſi Prius do not give Judgment, then upon the 
Keturn of the Poſtea, Judgment may be given by that Court to which 
the Return is made, for by theſe Words the ſuperior Court is not re- 
ſtrained; and this Branch giving the Juſtices of Niſi privs a Power to 
give Judgment, they have thereby a Power included as incident to 
award Execution, i. e. a Writ to the Biſhop, but the Writ is not returnable 
there; but after the Record is return'd into the ſuperior Court, if the 


former Writ is not executed, the Court may grant a dcrre facias, re- 
turnable into that Court. 


The Act of 1 Marie (/ef}. 2.) cap. 5. ſect. 4. reciting, That upon the 
Act of 32 Hen. 8. for the Limitation of Preſcriptions to 60 Years, in ſome 
Caſes Doubts had ariſen, whether a Writ of Right of Advowſon, a Duare 
Impedit Jure Patronatus, or an Aſſiſe of Darrein Preſentment might be 
maintained by any Perſon or Perſons, Bodies Politick or Corporate, 
whereas the ſame Perſon or Perſons, Bodies Politick and Corporate, 
their Anceſtor or Predeceſſor, or he or they by whom he or they do 
claim, cannot lay the Eſplees, Seifin or Preſentment in him or themſelves, 
or the Anceſtor or Predeceſlor of them, or any of them, or in him or 
them by whom he or they do claim within threeſcore Years next be- 
fore the Teffe of the ſame Writ of Right of Advowſon, Quare Impedit, 
or Aſſize of Darrem Preſentment and Jure Patronatus, It is enaften 
and declared, that the Ac of 32 Hen. 8. oz any Article, Clauſe, 
Sentence 02 Yatter therein contained, ſhall not ertend to any 
Crit of Right of Advowſon, Quare Impedit, o Aſtize of Darrein Pre- 
ſentment, no Jure Patronatus. But that all and every Perſon 
and Perſons, Bodies 1 1 and Co2pozate, their Heirs and 
Succeſſoꝛs, and the Heirs and Succeſſozs ot every of them, ſhall 
and may have, maintain and purſue all and ſingular the ſaid 
Writs of Right of Advowſon, Quare Impedit, Aſſize of Darrein Pre- 
ſentment, and Jure Patronatus, in like Manner and Fozm, to all 
Intents and Purpoſes, as they oꝛ any of them ſhould o2 might 
have done, made 02 purſued, befoze the making of the ſaid Ack of 
32 Hen. 8. as tho the ſaid Alt had never been made, any Thing 
in that Act to the contrary notwithſtanding. 

By the Att of 12 Ed. 2. cap. 4. it is oddained, That as to the 
Inqueſts to be taken upon Writs of Quare Impedit, it ſhall be 
Done as is contained in the Statute of Weſtm. 2. and the Juſtices 
hall have Power to recozd Nonſuits and Defaults in the Country, 
and to give Judgment thereon, as they do in the Bench, and there 
to repoꝛt that which they have done, and there to be inroll'd. 
And if it happen that the Juſtice o2- Juſtices that ſhall be ac 
lign'd to take ſuch Inqueſts in the Country do not come, oꝛ if 
they come into the Country at the Day aſſign'd, yet the Parties 
and Perſons of ſuch Inqueſts ſhall keep, their Bap in the Bench. 

1 | | ö 
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Quare Impedit. 


(N) Of what it lies. 


A (a) Quare Impedit lies of a Donative, and the Writ ſhall be z--. 2 
quod permittat ipſum præſentare ad Eccleſiam, &c. and the % , : 56. 
Naintiff muſt ſet fo2th the Special Matter in his Declaration, Co. a) * N 
itt. 3 44. u! I. 


It appears 
Quod ſunt tria Brevia de advocatione placitabilia, breve de Recto, Quare Impedit, it ultimæ proentationi: ; 


but yet the original Writs of Dower and Ceſſavit do lie of an Advowſon, and fo doth the judicial Writ of 
Scire facias, Trin. 8 Ed. 1. Rol. 26, Bracton lib. 4. fol. 246, 247. Fleta lib. 5. cap. 1. 7 Ed. 3. 27. 
43 Ed. 3. 15. 14 Ed. 2. Qua. Imp. 172. Co. 2 Inft. 3 56, 557. 


: be | 
By the Equity of the Statute of Weſtm. 2. cap. 5. it lies of Prebends, Ce. 2 Ji. 
Chapels, Vicarages and Hoſpitals, Bro. Dua. Imp. pl. 157. 3 H. 7. 14. 353. 


— 


— 


(O) Who ſhall have a Quare Impedit. 


x Grantee of the next Avoidance ſhall have a Quare Impe- Pre. Pre- 


dit againſt the Patron who granted it, 39 Hen. 6. Qua. 4e . 


4 - . . Eſpliſe 26. 
Imp. 95. per Curiam, and ſaid to be oftentimes ſo adjudeg'd. 5 Je 3 if 1 
grant a Part of an Advozſon to L. and another to V. and a third to T. reſerving the fourth Avoidance to 


my ſelf In that Caſe (*tis ſaid) a Quare Impedit does not lie, for the Advowſon is an entire Thing, and we 


can't be join'd in the Action; and therefore if we can't agree to preſent, the Biſhop ſhall have it by Lapſe, 
Bro. Qua. Imp. pl. 10. 33 Hen. 6. 11. 


2. Befoze the Statute of 27 Hen. 8. of Uſes, if Ceſtui que Uſe of 
a Manoz, to which an Advowſon was appendant p2eſented to a 
Church when it became vacant, and that, by Sufferance of the 
Feoffee; yet if he had been diſturbed, he could not have main⸗ 
tain'D a _ Impedit, fo2 He had but an Eſtate at Will, 17 Hen. 7. 
elw. 42. b. | 
3. A Grantee of the next Avoidance can't have this Writ for a Diſtur- 
bance by a Biſhop's eollating without a Title, for Want of Notice in 
the Life of the Grantor where the Collation was before the Grant, for 
the Grantor who had a Right to a Quare Impedit, had but a Thing in 
Action; which could not be granted over; for nemo poteſt alicui transferre 
aliquod remanente in Actione; and this Collation was good againſt every | 
Body but the (c) true Patron, and would be good againſt him but for () Becauſe 
the Default of Notice, for which the Patron had a Remedy, but not his Collation 


Grantee. Cro. Elix. 241, 811. 5 Co. 102. a. Co. Litt. 233. | bond 5 = 
Celebꝛation of Divine Service, and no Plenarty by Collation can be ptcaded againſt the true 
Patron, yet a Plenarty by Collation did at Common Law put him who had a Bight to 
collate out of Poſſeſſion, 6 Co. 50. Boſwell's Caſe, 


44. Executors may have a Quare Impedit for a Diſturbance in the Time 
of the Teſtator, by the Equity of the Statute of 4 Ed. 3. Cro. Eliz. 207. 
Smallwood and others againſt the Biſhop of Coventry and Litchfield and 

others, Faſch. 32 Eliz. Rol. 2065. adjudg d Mich. 32, 33 Elia. C. B. 

- 5. But where A. granted to B. the next Preſentation of the Church 
of C. which afterwards became vacant, and B. brings a Dore Impedit, 
and dies pend ing the Writ, and after the ſix Months; the Executors (lis 
ſaid) can't have any Remedy, Bro. Qua. Imp. pl. 158, 160. Fitz. Tit. Qua. 


Imp. 3e. 
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150 Nuare Impedit. 
No can't 6. But the * Heir ſhall not have this Action for a Diſturbance tempore 
_ 3 patris, Bro. Qua. Imp. pl. 7. 9 Hen. 6. 56. : 
Recovery by 7. 80 where the King was ſeiz d of a Manor, to which an Advowſon 
the Anceſtor, was appendant, and a Stranger preſented, and his Clerk was in for ſix 
therefoze it Months, and the King granted the Manor with all Advowſons appen- 
1s not an Ae dant to it, and the Incumbent died. In this Caſe it was held by the 
Bro.Qua. Imp. Court, that the Patentee could not have a Quare Impedit upon this firſt 
pl. 7.9. Diſturbance, becauſe the Preſentment did not paſs to him, —_ a 
1. 


(a) Þ Thing 3 in Action, and no (a) Mention made of it in the Grant, 3 Leon. 
in Attion map Al. 75. 


be transferr'd from the King to a Subjekf, tho' not from one Dubjeft to another, but then there 
muſt be expzeſs Mention in the Gzant of the Thing in Ytition, intended to be granted by the King. 


* 


8. If Tenant in Tail ſuffers a Uſurpation, and dies, and the ſir 
Months paſs, the Iſſue in Tail can't have a Quare Impedi, but at the 
next Avoidance he may have a Quare Impedit within the ſix Months, 
Bro. Qua. Imp. pl. 148. 46 Aſſiſe pl. 4. | 

9. But if the Anceſtor ſuffers a Man to 1 4 4 the Advowſon, 
and dies after the ſix Months paſs; and after, the Heir ſuffers other ſix 
Months to paſs, he may preſent, and may have a Quare Impedit, or an 
Aſſize of Darrein Preſentment, Bro. Qua. Imp. 14 1. 46 Aſſize pl. 4. 

10. One Coparcener upon an Agreement to preſent by Turns, ſhall 
have a Quare Impedit againſt another Coparcener who diſturbs her in 
preſenting in her Turn, Bro. Qua. Imp, pl. 139. 22 Ed. 4, 8. 


7— — 


P) What Perſons may have it upon the 
Diſturbance. 


0) 50 EA z. 1. If the 8 Husband be diſturbed in | preſenting to an Advow- 

The ſame lon, which he hath in Right of his Wife, and dies, the Wife 

ee where ſhall have a Quare Impedit of that Diſturbance, 3 Ed. 3. Qua. Imp, 
we 57. 3 Hen. 5. Qua. Imp. 71. admitted, 


Agreement 
to preſent by Turns, and the Plaintiff married one of the Coparceners, and declared upon a Diſturbance to 


himſelf, Bro. Baron and Feme pl. 28, 14 H. 4. 12. 


2 A Guardian in Socage of a Manoꝛz, to which an Advowſon 

To is Appendant, if he be diſturb'd, he ſhall have a Quare Impedit in 

Bro. Baron his own Name, tho' he can't make an Account fo2 it, Temp. 

and Feme, Ed. 1. fol. 132. adjudg'd. | 

pl. 41. 3. Executors can't have it for a Diſturbance of the Teſtator, in retar- 
dationis Executionts Ieftamenti, but they may have this Action upon their 
Caſe for ſuch Diſturbance, 1 Leon. 205. x Lutw. 1. Cro. Eliz. 207. Small- 
wood againſt the Biſhop of Litchfield and others. And the Caſe ante 
pag. 149. pl. 4. is thus to be underſtood, vide Sau. 94. 118. 
In a Quare! Impedit the Plaintiff declared that J. B. was ſeized in 
Fee of the Advowſon of St. Peter's in Derby, and preſented his Clerk, 
who was inſtituted and induced, &:. and died, and that the Advowſon 
deſcended to A. B. his Son and Heir, and he died, and the Advowſon 
deſcended to B. his Daughter and Heirz and that ſhe being ſeized in 
Fee, and within Age, her Mother (having no Right) preſented her 
Clerk, who was inſtituted and inducted ; that B. married the Plaintiff, 
and then became of full Age, and the Charch became vacant ; and be- 
cauſe the Nefendants preſented, &:, the Husband brought the Action. 
The Queſtion was, Whether the Husband ought not to have joined his 
Wife in the Action? Thoſe who argued the Wife ought to be — 

wou 


o \ 


—U——b— 
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would have it, that tho' the Uſurpation upon the Infant, of the Advow- 

ſon, which ſhe had by Deſcent, by the Statute of Wetm. 2. did not put 

the Infant to his Writ of Right; yet the Uſurper ſo far gain'd the In- 
heritance, that it turn'd the Eſtate to a Right; and 6 Co. 50. Boſwell's 

Caſe, and 16 Ed. 3. cited, where one ſeized of a Manor, with an Ad- 

vowſon appendant, dies, his Heir being within Age, who ſuffers an U- 

ſurpation, and then grants the Manor: It was reſolved, that the Ad- 

vowſon does not paſs, becauſe that the Heir had but a Right in the 
Advowſon after the Uſurpation; ſo here (ſaid they) the Wife had but a 

Title of Action. But on the other Side for the Plaintiff it was ſaid, (i) per Hu- 
That (a) if a Feme Covert be ſeized of an Advowſon in Fee, and ton, Jn a 
the Church becomes vacant, the (b) Husband alone may have the Ac- Quare Impedit 
tion without Doubt: So here the Wife being of full Age before the A- the Hus band 
voidance, the Wife becomes in Poſſeſſion of the Advowſon again, to all 4 


0 hall join, 
Intents and Purpoſes ; for by the Expoſition of the Statute of Meſtm. 2. and ver. the 


the Force of the Uſurpation being upon the Infant who had it by De- (b)Jvoidance 
ſcent, continued but during the Incumbency and Nonage of the Infant. $2e3 to the 
And per Richardſon, That the Infant at full Age might preſent, and ſo 174641926 of 


. © 3 r b 
regain the Poſſeſſion without an Action, tho at Common Law by U- [ent ng 1 
ſurpation ſhe was turned to her Writ of Right; and if it was upon a in the Caſe 


Purchaſe, ſhe was without Remedy. And per Curiam, the Husband only of Coſtrell 
might have preſented, and then upon a Diſturbance, he only ſhould have 22 "02> 
the Action; but here the Church was full before the Preſentation. But per Dyer. It 
Henden for the Plaintift would have it, that the Intent of the Statute the Wife 
was, to give the Infant, at his full Age, all the Intereſt which he had babe an Jd- 
before Uſurpation. During the Life of the Incumbent, and her Non- yy mon — 
age, the Uſurper had an Eſtate in Fee; but after the Death of the In- — th 
cumbent, and the full Age of the Infant, the Eſtate of the Uſurper Husband 
ceaſed ; and the Reaſon is on the Statute of Weſtm. 2. Infans habeat ean- atone Gall 
dem þ 8 Afionem qualiter anteceſſor; and 33 Hen. 6. 4. 42. is that babe a Qin 


0 . 

; I Paſ. 
an Uſurper puts the Infant out of Poſſeſſion, but, that (ſays he) ought * th Nan 
to be underſtood during the Infancy only, Hetley 159, 160. Mollaſton in C. B. 
againſt the Bazliffs and Burgeſſes of Derby. L itt. Rep. 374. the ſame Caſe, 1 
but not ad judg'd. ge 3 = 
If a Man bzings a Quare Impedit foz an Advomſon, which he hath in Bight of his Wife, and hath 
Judgment to recover, and dies, the (life ſhall pꝛeſent, and not the Executozs of the Dusband. 

x Brownl. 159. The ſame Point, that the Yusband alone may, without his Wife, bzing a 
Quare Impedit, but not an Aſſize of Darrein Preſentment, becauſe in the latter he ſhall recover no- 
thing but his Pꝛeſentation and Damages; aud if the Uife dies pending the Writ, it ſhall not 
abate. - Per Beaumont, the Avoidance of a Chuzch is not a meer Choſe in Aftion, but an Jn- 
tereſt which the Executozs have; and by the 14 Hen. 4. 14 Hen. 6. If a Man be ſeiſed of an Ad⸗ 
| vowlon in Right of his Wife, and the Thurch is vacant, and the Mite dies, pet the Busband 


(all 9 mon p:ovss that it is not a Choſe in Fition, Owen 85. Brookeſby's Taſe, Mich. 
31, 32 Eliz, C. B. 


Againſt whom, and by whom. 


3. The Chapter map have it againſt the Dean ok their ſeveral 
Poſſeſſions, 40 Ed. 3. 48. b. 

4. The Prior might have it againſt the Abbot, 40 Ed. 3. 28. b. 
5. If the Aing or the Pope preſented without a Title, a Quare Impedit 
lied againſt the Incumbent alone, becauſe neither of theſe two Patrons 
could be impleaded, Bro. Qua. Imp. pl. 149. 12 Hen. 8. 12. 

6. The Governors of Bridewell brought a Quare Impedit by that Name, 
Noy 110. the Governors of Bridewell's Caſe. Pc 

7. Hall brought a Puare Impedit againſt the Biſhop of Bath and Wells 
and others; the Incumbent pleaded guod ipſe nihil habet nec habere clamas 
uiſi de præſentatione Georgii Sydenham Militis, not named in the Writ, 
per Anderſon and Periam upon a Demurrer, the Writ is well brought, 
2 Leon. 58. Hall againſt the Biſhop of Bath and Wells and others Caſe 83. 

8. If A. wrongfully preſents, and his Clerk is received, and afterwards 
A. . having gaind the Patronage, grants it over to B. againſt whom 
ſhall the Quare Impedit be brought? per Walmſly againſt B. of which 


I | Anderſon 
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Anderſon doubted, 2 Leon. 58. Hall againſt the Biſhop of Bath and 
Melle and others. 

9. If a Man grants that I ſhall name a Clerk, and he ſhall preſent him 
to the Ordinary, I may ſue the Patron; but if he grants that I ſhall 
name two, and that he ſhall preſent one, there I can't ſue the Patron, 
becauſe he hath his Election, Bro. Qua. Imp. $5. 133. 14 E. 4. 2. 

One Tenant in Common brought a Quare Impedit, and recover d a Judg- 
ment by a Verdict, it was moved in Arreſt of Judgment, for the other's 
not being Joined; but adjudg'd that they may join or ſever, 1 And. 63. 

Husband and Wife ſeiſed of an Advowſon in Jure Uxoris, the Hus- 
band may have a Quare Impedit, and Damages ſhall go to him, 22 H. 6. 
27. 50 Ed. 3. 13. 28 H. 6. 9. 

So if Coparceners made Partition in the Court of Chancery, or in the 
Common Pleas, to preſent by Turns, and afterwards a Stranger had 
uſurped in their ſeveral Turns; yet when their Turns came, each of 
them might have a Kire facias upon this Partition againſt the Stranger, 
when his Turn came, to ſhew wherefore ſhe ſhould not preſent, not- 
withſtanding this Uſurpation; but otherwiſe was it, if the Partition 
had been of Record, for then ny were put to their Writ of Right, by 
Reaſon of this Uſurpation, New Nat. Brev. 

The Lord Chief Juſtice Hobart gives us very uſeful Inſtructions, con- 
cerning the Perſons againſt whom this Action is to be brought. Fr, 
ſays he, I adviſe a Plaintiff in a Quare Impedii to name no more Defen- 
dants than needs muſt, as when the Church is once full, ſo that there is 
no Danger of a Lapſe, it is in vain to name the Ordinary; and ſo to arm 
him with a Plea, who can now do no more Hurt or Good, but only to 
be anſwerable for the Damages which the Patron and Incumbent 
(which muſt needs be named) will be ſufficient to anſwer. 

But if the Church be not full, and ſtands only upon the Diſturbance, 
then you muſt name the Ordinary, or elfe he will collate (pending the 
Suit) by Lapſe ; whereas, if you name him, he muſt either diſclaim, 
and then — may have Judgment againſt him, or elſe he muſt plead, 
and own himſelf a Diſturber, and then he can have no Lapſe. But if 
he diſclaim, and the Plaintiff will not take his Judgment, but main- 
tain him a Diſturber, and that he found againſt the Plaintiff the Biſhop's 
Collatee, pending the Suit ſhall not be removed, for he can have no 

dgment or Writ, (non obſtante reclamatione Epiſcopi) becauſe as againſt 

Im he 1s barred. 

Secondly, J adviſe (ſays he) to name no more Diſturbers than are 
likely to have reaſonable Titles, for every Diſturber will make a ſepa- 
rate Title, and Traverſe, or confeſs and avoid the Plaintiffs Title, whe- 
ther he himſelf hath a good Title or no; ſo it were better then, not 
to name them, for they can but preſent; and get their Clerks in pend- 
ing the Suit, which will be removed by the Writ to the Biſhop, if the 
Title be not good; but ſuch as have reaſonable Titles are fit to be 
named, that their Titles may be diſcuſſed directly at the Miſe of 
the Parties, and not left to an After-game; the Title to be tried be- 
tween the Incumbent that comes in pending the Suit, and the Clerk 
that is admitted upon the Writ to the Biſhop, Hob. 320. 6 Co. 52. a. 

When the Inheritance is to be diveſted by a Judgment in a Quar- 
Impedit, there the Patron muſt be named in the Writ ; but where the 

Co.26, Next Preſentation only is to be recovered, there he need not. But when 
Peel 3. El the King preſents without a Title, and his Clerk is inducted, the Duare 
Hall againſt Impedit muſt be brought againſt the Ordinary and Incumbent, becauſe 
the Biſhop of it will not lie againſt the King: But if the King is Plaintiff, the Writ 


* may be brought againſt the Patron only, 6 Co. 49. b. 


v. Heb, 220. Minch. 19. Palm. 306, 2 Roll, Rep. 239. 2 Cro, 6% 1 Leon, 45, Keihw, 52. a. 
3 Lev. 16. 206, Tut. 1089. Noy. 151. * 45 = L3r 6 
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Where the Incumbent's Title was under a Grant of the next Avoid- 


ance, made by the Chapter of the Collegiate Church of Southwel!, who 
were ſeiz d of the Advowſon ut de uno Grofſo in Right of their Church, 
to E. A. from whom by mean Aſſignments it came to E. B. to preſent, 
who preſented the Defendant ; it was agreed the Action ought to have 
been brought againft the Patron, as well as againſt the Ordinary and 
Incumbent : But after the Defendant has pleaded in Bar, he can't take 
Advantage of it, That being Matter of Abatement only, 1 Mod. 294. 
the Chapter of the Collegiate Church of Southwell againſt the Biſhop of 
Lincoln and J. J. Incumbent. 


Per Dodderidge, if one preſents to my Benefice, and I bring a Dare © 


Impedit againſt the Ordinary and Diſturber, omitting the Incumbent ; 
et by this I ſnall recover my Patronage, but not remove the Incum- 
nt, 3 Bulli. 38. 


Of what Thing. 


10. Tf there be a Pꝛeſentment to an Appꝛopꝛiation by a Stran⸗ 
ger, and the Clerk is indufed, yet the Patron of the App2op2ia- 
tion can't have a Quare Impedit, becauſe he can't be out of Pol⸗ 


ſeſſion, 44 Ed. 3. 33. b. | 


11. A Quare Impedit lies of a Free Chapel which a Man has (0 I: les of 
by the King's Patent, if the Sheriff do not put him in off a Chapel, by 


n, 14 Hen. 4. 11. b. 


Weftm, 2. and 
by the Equity 


of the Statute, of a Prebend, 1 Leon. 205. 2 Int. 


12. A owe Impedit lies of an Hoſpital, 18 Ed. 3. r. 
13. Ik it 


be bzought againſt the Incumbent and B. as Patron, Zr. 2--. 
it is no Plea to2 the Incumbent to ſay, that C. pꝛeſented him, / 145. 


upon whoſe Pꝛeſentment he was fndufted, fo2 he hath named a 
iſturber, and complain'd of a Diſturbance by him, 22 Ed. 4. 44. b. 
Quzre de hoc. ; 

14. A Quare Impedit lies of a Deanery fo2 the King, altho' it be 
eleftive by others, 17 Ed. 3. 40. adjudg d. 2 

15. In. the Caſe of Smallwood & al ver. the Biſhop of Litchfield & 
al It was objected, that it lies not of an Archdeaconry, for it is not local, 
nor can any Indenture be made of it, but it is only a Matter of Function, 


ſed non allocatur, for an Archdeacon hath Locum in Choro, 1 Leon, 205. 


Trin. 31 Eliz. C. B. 


— 


(O Of what Things, and for what Cauſes 
it may be brought, and what will be a 
ſufficient Seifin to maintain it. 


1.TF a Man (b) creates a Church at this Day, and is diſturb'd 
in pꝛeſenting, he cannot maintain a Quare Impedit, becauſe 


(b) This does 


not ſeem to be 


he cannot alledge a Pꝛeſentment dubitatur, 20 Ed. 4. 14. b. Contra co tor if « 


21 Ed. 4. 3. | 


Day, by the 


King's Licence makes a Parochial Church which ſhall be preſentable, if he be diſturbed to preſent to it, he ſhall 
have a Quare Impedit withont alledging a Preſentation in any Perſon whatſoever, and that by Reaſon of the 


Neceſlity of the Caſe, N. NM. B. 77, 21 Ed. 4. 2.3. 16 Hen. 5,8. Old F. N. B. 33. Letter H. 
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2. Jf an Advowſon be granted by Parliament, he ſhall have a 
Quare Impedit preſentare, upon the whole Matter, 24 Ed. 4. 3. b. 
16 Hen. 7, 8. | | | 

3. If the King be entitled to an Advowſon by Office, he ſhall 
have a Qaare Impedit without a Pꝛeſentation, 21 Ed. 4. 10 Hen. 

» 3 i | 

, A Recovery in a Quare Impedit againſt B. and Damages ko: 
two Pears, to? that the Church was full of C. is a good Title in a 
Quare Fn — after 1 4 Becher the Necoveroꝛ, without alledging 
a Pꝛeſentment, 42 Ed. 3. 8. b. 5 
- 5. But in this Caſe, if once he hath preſented, and the Church 
is full after the Recovery, of his Pꝛeſentment, this Recovery is 
not a ſufficient Title, J 

6. King Edward VI. was ſeis'd of the Advowſon of the Church of 
Chedſay, which was Part of the Poſſeſſions of the Counteſs of Sarum (at- 
tainted of Treaſon by Parliament Anno 31 H.8.) as of Fee, and by his 
Letters Patents, he granted the next Advowſon, Right of Patronage 
and free Diſpoſition of the ſaid Church to ſeveral, conjunfim & diviſim, 
ita ut bene liceret eiſdem N. M. Sc. ad Eccleſiam prediftam cum pertinentiis, 
& proxime vacare contigerit preſentare, &c. and at the next Avoidance 
they preſented the ſaid N. M. who was admitted and inſtituted; and 
afterwards, the King granted the Advowſon in Fee to the Duke of 
Somerſet, and he granted it over, before his Attainder, to Sir John Thynn, 
and the Church became void; and whether Sir Joba Thynn might make 
to himſelf a good Title in a Quare Impedit, by the Preſentment afore- 
ſaid, or no, without laying a Preſentment in the King, or any other 


under whom he claimed, was the Queſtion ? and the better Opinion is 
{aid to be, that he might, Dy. 106. a. 
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(R) What will be a ſufficient Seiſin to 
maintain the Writ. | 


I. TH IS Writ is all in the Poſſeſſion, and the P2eſentment is 
the Poſſeſſion, 21 Ed. + 2. 

(4) Foracom- 2. If mp (a) Clerk be inſtituted and not induted, when it is 

mon Perſon yacant again, J may maintain this Writ, 38 Hen. 6. 15. b. per 


pg rk 

Quare Impedit 5 8 ; 5 

againſt another, tho” his Clerk were not inducted, becauſe the Admiſſion and Inſtitution is a Plenarty againſt 
Subject, cho? not againſt the King, Bro. Qua, Imp. pl. 1. 22 Hen, 6. 27. Jbid. pl. 10, 33 Hen. 6, 11. 


2 

377- 3. A (b) Recovery in a Quare Impedit without alledging a Pꝛe⸗ 
> ſentment, is not ſufficient, becauſe it lies not again the Defo2- 
(9), fur ie £02, who claims nothing in the Patronage, 39 Hen. 6. 25. b. 


covery in a Writ of Right of Adyowſon, is a good Title without a Preſentment, for there he recover'd the 
Adyowſon ; otherwiſe in a Quare Impedit, for he recovers only the Preſentation, Bro. Qua, Imp. pl, 142, 


4. A Pieſentment by Lapſe, by the Owdinary, is a ſufficient 
Seiſin, 39 Hen. 6. 24. b. 

;. A Pielentment befoze the Time of Limitation, is not ſuf- 
ls ec it is not triable, 20 Ed. 4. 15. 42 Ed. 3. 4. b. admit- 

I » 3. 11. 14. b. 

6. Ik an Abbot hath an E Time out of Mind, and 
afterwards the Abby is diſſolved; this perpetual Jncumbency is 
not 1 ſufficient Seiſin, becauſe it is not p2eſentative, dubitatur, 
20 Ed. 4. 15. 


2 7. jt 


ok the Granto2 g2ants the next Avoidance, 
ſufficient fo2 the G2zantee, 9 Hen. 7. 23. 


„ 
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'Nuare Impedit. Tr 


-. Tf a Wan preſents to a Provendery, and after the Name is 
changed, yet that Pzeſentment is a ſufficient Seiſin to maintain 
a Quare Impedit upon the new J2ame, 50 Ed. 3. 26. | 

8. Ik the Pꝛeſentment be to an Advowſon, and after; it is ap- 
propriate, and. a Uicarage is made in the ſame Church, the above 

2eſehtment is ſufficient to Have a Quare Impedit fo) the Uicarage, 
without any other Pꝛeſentment to the Uicarage, 30 Ed. 3. 27. 

9. Ik there#hath been a Pꝛeſentment to two Churches, and 
after they are united, he who is made Patron by the Anion, 


ma have a Quare Impedit fo2 it, without any other Pꝛeſentment, 
Ibi | 


In whom. 


10. Jt is the ſame Law where a Parochial Church is made 
Collegiate. Ibid. 


11. The (a) 17 1 of the Grantee of the next Avoidance, (0 4 Pane. 
is a ſufficient Title fo2 the Patron in Fee to have this Writ, n by bin 
9 Hen. 7. 23. 5 Co. 97. b. the Counteſs of Northumberland's Caſe ad judg d. e bt © 


Grant of che 
next Ayoidance is ſufficient in ſome Caſes, without alledging a Preſentment in the Plaintiff or his Anceſtor ; 


as in 2 And. 48. in the Caſe of Cecil & ax? & al againſt Hall, where the Plaintiffs declared that L. was 
ſeiſed of the Advowſon of P. in Fee, and granted the next Avoidance to F. who preſented, &a and that 
L. died ſeiſed in Fee of the Reftory, and the Adyowſon deſcended to the Plaintiffs Wives, and the Church 
became void, and the Defendant diſturbed the Plaintiffs to preſent; this is a ſufficient Title to maintain the 
Writ, 2 And. 48, 49. This Caſe is likewiſe reported in Ge. Eliz. 518, and there it is ſaid the Declaration 
was held good, for that this Preſentment of the Grantee was in Right of the Grantor, and gives him a ſuffi- 
cient Seiſin; and tho* it hath been ſaid, that where there have been a Preſentment in the Grantor and 
Grantee, that the Preſentment in the Grantor only is traverſable, becauſe it is the Principal; but the alledg- 
ing; a Preſentment by both had not been doubted ; and here the Title is not only alledg'd by the Preſentment, 
bur by the Deſcent, 5 Co. 97, 98. a. Moor 455. the ſame Caſe, The ſame Point cited in 6 Co. 57, 6. 


12. Jt ought to be alledg'd in the Plaintiff, oz in him whoſe 2“ 2-«. 

Eſtate he hath, 21 Ed. 4. 2. b. Imp. 139. 
13. It is not neceſſary for the Tenant of a particular Eſtate to ſet 

forth a Preſentment by the Grantor, 1 And. 190. 3 Leon. 198, Gouldl(b. 

35. & 52. 5 C0. 57. | 


For whom. 


" 14. A Grantee of the next Avoidance pꝛeſents, and after the Heir 24. 122. 
that Pꝛeſentment is 


15. So if the Grantee of the next Avoidance pꝛeſents, and after 2:4 
the G2anto2 grants the Advowſon to A. who grants it to B. that 
Pꝛeſentment is ſufficient fo? B. in his Writ, without alledging a 
P?eſentment by the Szantoz oz A. Dy. 1, 2 Ma. 106. pl. 18. 

16. The Pꝛeſentment of the Grantee of the nert Avoidance is 1 
ſufficient fo2 the G2anto? and his Heirs (b) 5 Co. 97. adjudg' d. (by Cre. Eliz, 


518,. The 
ſame Caſe z and there it is ſaid the Books are not directly, that a Preſentment in the Grantee is not good: But 


that where a Preſentment is alledged in the Gramor and Grantee, that the Preſentment in the Grantor is oul 
craverſable, for that is the Principal; 


and the alledging the Preſentment in both is not doubted, 2 And. 48. 
Moor 45 5. | 
17. Ik a Tenant fo2 Pears preſents during the Term; that ts 2 £««. 
ſufficient fo2 him in Reverſion, 22 Ed. 4. 9. b. ; | 2775 Hy 1 
2 | | e per Chole, Brian. contra, 
8. So if the Leſſee fo2 Lite preſents, 1bid: . 
| | 7 Ed. 4. 20. 


19. By 


Imp. pl. 139. 


Quare Impedit. 
19. Oo if the Tenant at Will pꝛeſents, 22 Ed. 4. 9. b. 


22 Ed. 4. B. per Choke, Brian, contra. 


Brian contra, 
Bro. * 
Imp. pl. 13 7 
22 Ed. 4. 5. 


Conta Bro. Qua. Imp. 129. 7 Ed, 4. 20. 


8 
378. 
ed 


Bro. Qua. 
Imp. pl. 142. 
39 Hen. 6. 25. 


Fitz. Qua. 
Imp. 68. 


Fitz. Qua. 


Inp. pl. 70. 


20. So if à Guardian pꝛeſents during the TUardſhip, 22 Ed. 4. 
9. b. Altho' the King be the Suardian, 42 Ed. 3. 4. b. There a 
Mano? diſcends, and no Pꝛeſentment hath been befoze. 


21. Oo if the King pꝛeſents in Right of his Ward, tho' the 
Ward hath no Right, that is a Uſurpation, fo2 the TUard, and 
a ſufficient Pꝛeſentment fo2 the King, if it becomes vacant 
during the Nonage, and fo2 the Heir after, 42 Ed. 3. 4. Contra 
21 Ed. 4.9. b. as to the Heir. © 

22, 4 Preſentment by the Biſhop ag Patron, is ſufficient fo2 the 
King to maintain a Quare Impedit to the Church when the Tem- 
pozalties come into the Hands of the King by the Qacancy of 
the Biſhop, 50 Ed. 3. 26. 

23. A Pyeſentment by the Father is ſufficient fo2 the TUitfe of 
the Son Tenant in Dower thereof, 14 Hen. 4. 12. admitted. And 
alſo fo2 the ſecond Husband in Right of the Wife, 14 Hen. 4. 12. 

24. Where the Aing is ſeiſed of a Manor, to which an Advowſon 1s 
appendant, and a Stranger preſents, and his Clerk is in by ſix Months, 
and the King grants the Manor with the Advowſon, and the Incumbent 
dies, when the Plaintiff brings a Quare Impedit he ſhall make his Title 
by the King's Preſentment, and take no Notice of the Uſurpation ; but 
3t the Biſhop preſents by Lapſe, and a common Perſon brings a Quare 
Impedit, he ought to mention the Collation by Lapſe, 3 Leon. 61. Caſe 89. 
Mich. 18 Eliz. C. B. 


— - — — 


(S) In what Caſes there need be a Seiſin. 


7. I F the King be entitled to an Advowſfon by Office, he ſhall 

have a Quare Impedit without a Pꝛeſentment, 21 Ed. 4. 
16 Hen. 7. 3. Contra 17 Ed. 3. 10. b. 11. 14. Foz there a P zeſent⸗ 
ment is afledg'd and travers d, and the Traverſe allow. Per 
Curiam where the King makes a Title by the Seiſin of an Office, 
of the Poſſeſſion of the 121 Alien, and the Pꝛeſentment is al⸗ 
ledged in the P2ofo2 of the Pꝛioz. 

2. But 17 Ed. 3. 14. b. It is ſaid, That if the Eſcheator ſeiſeth 
an Advowſon, upon a particular Command to ſeiſe it, the King 
may have a Quare Impedit, without alledging any P2eſentment ; 
fo2 the Seiſin makes a Title without moe. | 

3. If a Man recovers in a TArit of Right of Advowſon, and 
hath Execution, he may have a Quare Impedit without alledging 
any Seiſin; to2 the Recovery hath ſufficiently affirmed his Right, 
14 Ed. 2. Qua. Impedit 171. adjudgd. 

4. 17 Ed. 3. 10. It is ſaid, that he may alledge a Seiſin by the 
Recove , and a Pꝛeſentment by the Recoveree, but that it is not 
traveriable. 

5. If the King ſeiſed of an Advowſon which hath been held al- 
ways to his own Uſe, he ſhall have a Quare Impedit without al- 
ledging any Pꝛeſentment, 17 Ed. 3. 10. B. 

6. I the King hath a Cauſe to pꝛeſent by the Temporalties of 
the Biſhop, he ſhall not have a Quare Impedir, without alledging 
a Seiſin by Pꝛeſentment, 17 Ed. 3. 40. 
PET 


7. De 


Nuare Jmpedit. 137 


J De who hath no Right, ſhall not have a Quare Impedit with: 7 24. 
out a P2eſentment, 17 Ed. 3. 40. . 


(T) What ſhall be a ſufficient Seifin. 


"HIS Writ is all in the Poſſeſſion, and the Pꝛeſentment is i. 101. 
the Boſſeſſion, 21 Ed. 4. 1. 


Quare Impedit. 
Seilin, lee before. 


(U) By whom the Preſentment having been made, ſhall be 
ſufficient. 


I. T HE Preſentment ought to be alledg'd in the Plaintiff, oy 3-e. 2a. 
| in him whoſe Eſtate he hath, 21 Ed. 4. 2. b. Imp. pl. 39. 
2. A Preſentment (a) in him who grants the Advowſon to B.)“ #-*: 


the Purchaſer is ſufficient in a Quare Impedit bzought by B. Co. 2.52% * 
Magna Charta 356. B. of the Grantee 


of the next Avoidance before the Purchaſers Grant, Dy. 105, 106. 


3. A Pyreſentment (b) alledg'd in the Grantee of the next Avoid- (b) 80 was 
ance, is ſufficient in this Writ, 5 Co. 95. b. the Counteſs of Nor- * 5s © 
thumberland's Caſe adjudg'”d., King being 
ſeiſed of an Advowſon by Attainder, granted the next Avoidance to two, who preſented V. M. at the next 
Avyoidance, who was admitted, &c, and afterwards the King granted the Advowſon in Fee to the Duke of 


Somerſet, who granted it to J. T. That J. T. might make a good Title by the Preſentment of the firſt Grantee, 
without any other, Dy. 105, 106. Wynn and the Earl of Pembroke. . ts 


4. A Preſentment alledg'd in a Leſſee ko: Life o2 Pears, Pr C 
18 a ſufficient Title. in this CUrtt, 5 Co. 97. b. 6 CEOs b per Brian, 


contra Bro. 
9 Hen. 7. 23. Qua. Imp. pl. 
139. 22 Ed. 4. 8. Bro. ibid. pl. 129. 7 Ed. 4. 20. 


— — 

5. Do a Pꝛeſentment alledg'd in Tenant at Will, is a ſufficient 379. 
Title in this Writ. ; 1 

6. So a Peſentment in Tenant in Dower, 02 Tenant by the 
Curteſy, is a ſufficient Title in this Writ, 5 Co. 97. b. 

7- So a Preſentment alledg'd in a Tenant by Statute Merchant, 
Staple 92 Elegit, is a ſufficient Title in this TUrit, Ibid. 

8. The Pꝛeſentment of the Proctor of an Abbot, in right of the 
Wat, is a ſufficient Seiſin fo2 the Abbot, 17 Ed. 3. 14. admitted, 
7 Do the Pꝛeſentment by the Proctor ſhall be ſufficient fo2 the 
Ring, having the Poſſeſſions, by Reaſon of Mar, the Abbot 
being an Alten, 17 Ed. 3. 10, 14. admitted 60. adjudg'd 76. W . 
10. So a Preſentment ailedg'd by the Guardian in Chivalry 0z 
Socage, is a [uffictent Title in this Tatit, 5 Co. 97. b. _ 


, att nal 11. Upon 


158 


Nuare Impedit. 


11. Apon an Alienation of an Advowſon in Mortmain, if the 
Low of whom it is holden, at the nert Avoidance, bzings a 
Quare Impedit, it is ſufficient fo2 him to alledge a Pꝛeſentment 
in his Tenant who alien'd it in Mortmain, 21 Ed. þ 2 13 
12. If a Leſſee fo? Life o2 Years, p2eſents, and his Clerk is in 
ſtituted, that is a ſufficient Title fo2 him in a Quare Impedit at 
the nert Avoidance, without alledging any Pꝛeſentment by the 
Leſſo2, 5 Co. 57. b. Specot's Cafe adjudg'd, 5 Co. 98. the Dutcheſs of 
Northumberland'g Caſe. 11 Hen. 7. 29. | | 
13. If the King be ſeiſed in Fee of a Manon, to which an Advow- 
ſon is appendant, and the Church becomes vacant, and a Stranger 
uſurps; and after, the King grants the Yano? and Advowſon in 
Fee to J. S. as he may, becauſe that the ſaid Uiſurpation is not 
any Uſurpation to the King, as to the Tnheritance ; and after, 
the Church is vacant, J. S. ſhall have a Quare Impedit, being di- 
ſturbed, and make his Title by the laſt Pꝛeſentment of the 
rx aged without mentioning the Pꝛeſentment of the Stranger, 

ob. 189. 

14. The Plaintiff being Tenant for Life of the Advowſon of the Gift 
of her Husband, had not alledg'd any Preſentment in her Husband, or 
any of his Anceſtors, but only in herſelf, and it was held good, 1 Leon. 
Palnes and the Biſhop of Peterborough, Caſe 312. 

15. Three Fointenants were ſeiſed of certain Lands, to which an Ad- 
vowſon was appendant, and one preſented ſole, and his Clerk was ad- 
matted, c. and afterwards he who preſented him, died, and afterwards 
the Incumbent died, and the other two who ſurvived preſented, and 
were diſturbed, and brought a Pxare Impedit, and ſhew'd this Preſent- 
ment for their Title, and it was admitted, Bro. Qua. Imp. pl. 3. Paſch. 
27 Hen. 8. Kol. 131. 


* 


1 


— — — — — 
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(X) At what Time the Preſentment 
having been, ſhall be ſufficient. 
1. A Preſentment befoze Time of Memoꝛv, is not ſufficient, be- 
A cauſe it is not triable, 17 Ed. 3. Th 14. b. 20 Ed. * 15. 
* 5 8 fuch Caf he may alledge the Pꝛeſentment to be 
2, But in ſit e ye may ge 2 | 
within Time of Memoꝛp, and then it is good, fo2 the Time is 
not traverſable, 17 Ed. 3. 14. b. 


— v : 


* 


Quare Impedit. 
(Y) At what Time it lies. 


i. uare Impedit lieg againit the Patron, after the fix Months 
A Penarth of his Jucumbent, 18 Ed. 3. 2. 13. b. n 
2. Where a Tenant in Tail ſuffer d an Uſurpation, oy died, and the ſix 

Months paſs d, the Iſſue in Tail could not have a Quure Impedit ; but if 

the Church had been appropriated, and the ſix Months had paſs d, in 

that Caſe the Iſſue might have a Quare Impedit; for upon an Appropria- 
tion the Church always remain'd vacant to him who had a Title, Bro. 


Dua. Imp. pl. 141, 148. 
2 Quare 


Qunare Impedit. 159 


Quare Impedit. 
How it ſhall be brought. 
(Z) In what Caſe it ſhall be preſentare. 


I. | F the Sheriff will not put the King's Patentee of a Free Bccau 
1 ç Chapel in Poſſeſſion, the Patentee fhall have a Quare Impe- ere ie no 


dit, quod permittat ipſum præſentare, 14 Hen. 4. 11. b. * Ph * 


pedit, Fitz, Dua, Imp. 122. 


_ 2. If a Yan Diſturbs another from collating to a Benefice, ——* 
vet the Writ ſhall be good if it be præſentare, 17 Ed. 3. 64. adjudg dd. 
3. If a Man grants to me, that I and my Heirs ſhall zame the Clerk 
to the Church of D. as often as it ſhall be vacant, and that the Grantor 
ſhall preſent ſuch Clerk as I name, to the Ordinary; in that Caſe I may 
ſue the Patron, and ſhall have a Quare Impedit, and the Writ ſhall be 
Quad permittat ipſum preſentare ad Eccleſiam, and not nominare ad Eccle- 
fam; and where the Writ was #ominare it was adjudg d abated, Bro. Dua. 
Imp. 180. pl. 144. 14 Hen. 4. II. 


. Quare Impedit. 
(A) In what Caſes the Writ ſhall be ad Ecclefiam. 


1. TF a Quare Impedit be byought of a Chapel, the TUrit ſhall not Bro. 2:. 
I be quod — — 2 ad Eccleſiam, but ad Capellam, %%% 
8 Hen. 6. 27. Curia. ps | Sens,” 
2. If the Clerk of a Donative be diſturbed, the Patron may 2 
have a Quare Impedit, Quod permittat ipfum przſentare ad Eccleſiam, ,,, Bier. 
&c. and declare the Special Matter in his Declaration, Co. Litt. zz, 33 
iu cited Hill. 1 Tac. B. R. ol. 601. between Fairchild and Gayer, Bro. Qua. 


Treſpaſs, Reſolved for the Rectory Parochial Donative of St. Burien I. Pl. 156. 
in Cornwall. 
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Quare Impedit. 
(B) How it ſhall be brought; 


[, A Crit may be Quod permittat ipſum præſentare ad Cantariam, 
without ſaying ad perpetuam Cantariam, 17 Ed. 3. 12. 

2. Do it need not ſay ad perpetuam Vicariam, 17 Ed. 3. 12. 

-3- In the Caſe of a Prerogatrve Turn, the Writ is general, gue ad no- 
firam ſpectat donationem, and tho' the Declaration be ad ſuam donationem 
ſpeflat jure Frerogativæ, yet that is no Variance, 2 Salk. 559. the King 
and Queen againſt the Biſhop of London and Doctor Lancaſter. 

4. It was objected in the Caſe of Rcynell and Long, reported in Car- 
thew 316. that there was a Variance between the Writ and Count, for 
the Writ was quod permittat eum preſentare ad Vicariam Eccleſiæ de B. and 


the 
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160 1 0 Quare Impedit. 


the Concluſion of the Declaration was quod ad ipſum Edmundum Eccle- 
fram 3 ſic vacantem, Cc. pertinet præſentare. But it was reſolved 
by the Court, that Omnis vicuria eſt 7 and ſo held in ſeveral 
* Vide 3 Bul. * Books, and therefore no Variance in Sub 


88, 90. 
s Rolls Rep. 235, 237. 


1 


nce. 


5. Where a Man hath an Advowſon in Right of his Wife, and brings 
the Quare Impedit, the Writ ſhall be general ad ſpectat donationem with- 


out mentioning the Wife, 1 Leon. 226, 227. the Queen and the Biſhop of 
York, Paſch. 33 Eliz. C. B. 3 9% 

6. So if the Queen is entitled to a Preſentation, ratione Ducatus ſug 
Lancuſtriæ, She may ſay in the Writ ad Eccleſiam quæ ad donationem no- 
ſtram ſpectut, without the Words ratione Ducatus noſitræ Lancaſtriæ, 1 Leon. 
227. 

7. Where there are two Grantees of the next Avoidance, and after 
that the Church becomes void, the one releaſes to the other; both 
muſt join in a Quar- 2 and the Releaſe is void, 1 Leon. 167, & 
1 And. 223. 1Cro. 173. Couldſb. 112. Co. Litt. 270. b. Owen 85. 3Leon. 256. 

8. If four Jointenants bring a Quare Impedit, and one will not ſue, 
he ſhall be ſummon'd and ſever'd ; but if he will vary in his Title, the 
Writ ſhall abate without Remedy, for then it appears they have join'd upon 
ſeveral Titles, 26 Hen. 8. 5. 34 Hen. 6. 31. 29 Ed. 3. 17. 6 Ed. 4. 10. 
11 Hen.6. 55. Bro. Qua. Imp. pl. 2. TIT = 

9. If a Quare Impedit be brought by three, and two count upon one 
Conveyance, and the third upon another ; by Younge and Littleton the 
Count ſhall abate. By Neale, if three be Fointenants of an Advowſon, 
and one preſents, the Ordinary 1s not bound to receive him ; but if he 
does, the others are without Remedy; for two can't have a Quare Impe- 
_ 8 the third. Otherwife of Coparceners, Bro. Qua. Imp. pl. 128. 
6 Ed. 4. 10. 


In what County to be brought. 


10. Writs of Quare Impedit and Quare Incumbravit ſhall be always 
brought where the Church is, becauſe by the one the Plaintiff recovers his 
Preſentment, and by the other the Biſhop's Clerk ſhall be removed, and 
the Plaintiff's Clerk admitted, 38 Hen. 6. 14, 15. accord. vide 4 Ed. 3. 9. 
but otherwiſe in the Caſe of the Aing. But a Quare non admiſit ſhall be 
brought in the County where the Kefuſal was, and not in the Count 
where the Church was, becauſe there Damages only are to be — 
and the Refuſal is the Commencement of the Tort, and the Ground of 

the Action; and ſo is the Book adjudg'd, 38 Hen. 6. 14 & 15, F. N. B. 
47. b. and a Quare Impedit of a Prebendary ſhall be brought in the 
0 Dy. 193. County where the (a) Cathedral Church is, and not in the County where 
a.b. pl. 33. the Body of the Prebend is; for the Plaintiff's Clerk is to be inducted 
| the ſame and inftall'd into the Cathedral Church, and with that agrees, 21 Ed. 3. 5. 
| Point. Dyer 2 Eliz. 94. but 43 Ed, 3. 24. and 15 Ed. 3. breve 325, (zems to the 
contrary, 7 Co. 3. a. cited in Bulwer's Caſe. 


2 Aſſize 


Alſize of Darrein Pꝛeſentment PP 


 Aﬀiſe of Darrein Preſentment. 


(C) Who ſhall have it without any Preſentment before. 


1. IE a Tenant by Knights Service reſents, and dies, his Heir 

being in Ward, (during which Wardſhip the Church becomes 
vacant) the Guardian fn Chivalry may well maintain this TUrit of 
Darrein Preſentment, if he be diſturbed, tho' he himſelf never p2e- % 9... 
ſented befo2e, 32 Ed. 1. 89. admitted. Contra 50 Ed. 3. 14. per Holt. 

2. The ſame Law of a Grantee of a Ward, fo2 he may main- 
tain that Tlrit, 32 Ed. 1. 89. admitted. 

3. This Writ of Darrein Preſentment, was a Writ which lay at Com- 
mon Law, for a Perſon, who, or his Anceſtor had preſented to a Church; 
becoming void by the Incumbent's Death, or otherwiſe a Stranger pre- 
ſented to the ſame Church, in Diſturbance of him who had laſt pre- 
ſented, and the Tenor of this Writ is as follows. GEORGE the Second, 
Sc. to the Sheriff of Norfolk, Greeting. If A. B. ſhall make you ſecure, 
that he will proſecute his Claim, then ds you ſummon twelve free and lawful 
Men of the Neighbourhood o D. that they be before our Fuſtices at Weſtmin- 
ſter (on ſuch a Day) ready to recognize upon their Oaths, what Patron in 
the Time of Feace preſented the laſt Incumbent (who is now dead) to the 
Church of N. (or the laſt Vicar who is now dead, to the Vicarage of the 
Church of N.) which, (as it is ſaid) is vacant, and to the Advowſon where- 
of he the ſaid A. ſaith it belongs to him to preſent, and in the mean Time 
let them ſee the Church; and do you cauſe their Names to be impanelÞ['d : 
And do you ſummon C. D. that he be before our ſaid Fuſtices at the Time 
aforeſaid, to ſhew why he deforceth the ſaid A. B. of the ſaid Advowſon, and 
that he be there to hear the Recognition, Sc. But (as it may be ob- 

{erved) before the Statute of 13 Ed. 1. cap. 5. commonly call'd the Sta- 
tate of Yeſtm. 2. a Man could not have this Writ of Afize of Darrein 
Preſentment, but where the Church was not full by Inſtitution and In- 
duction ; for when it was ſo (a) no 3 remain'd for the Party (a) Becauſc 
grieved, but to regain his Inheritance by a Writ of Right, which if he Plenarty by 


could not have by Reaſon of the Feebleneſs of his Eſtate, he was with- po wr 
out any Remedy at all. | „Ah, the Writ 
purchaſed, was a good Plea, tho* Plenarty hanging the Writ was not, and by that Statute Plenarty 
is no Plea, unleſs it be foz ſix Months befoze the (Urit bzought ; fo2 if rhe rightful Patron bzings 


this Mrit within the fix Months, the Writ is maintainable, See Coke's Comment upon this Sta 
tute, 2 Co. Inſt. 357, 360, | ; 


Imp. 142, 


There had been two Statutes made before, relating to this Writ, viz. _ 
The Statute of 9 Hey. 3. cap. 13. commonly called Magna Charta, ap- 
inted, that Aſſizes of Darrein Freſeniment ſhould be always taken be- 

— the Juſtices of the Bench, and be there determined. It is ſaid that 
before, the Writ of Darrein heres was returnable coram me vel juſti- 
ciarits;amets 3 and the Reaſon of this Statute was for the Sake of Expedi- 
tion, left Lapſe ſhould incur, Co. 2 Inſt. 27. | | 
The Statute of 3 Ed. 1. commonly call'd the Statute of Weſtminſter 1. 
cap. 51. appointed, that Aſſizes of Darrein Preſentment ſhould be taken in 
Advent, Septuageſima and Lent, even as well as Enqueſts might be taken. 


The Reaſon of making this Statute, may be ſeen at large in Go. 2 Iaſt. 
204, 265, 266. | Wt) | F 
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Aſſize of Darrein Pꝛeſentment. 


Fitz, Qua. 
Imp. 1 42. 


Bm. Darr. 
Preſent. 2. 
Fitz, Darr. 


Fitz. Qua. 
Imp. 142. 


„ 
381. 


(D) Who ſhall have it after a Pre- 
ſentment. 


5 T* a Guardian in Chivalry pꝛeſents, and after the Church be⸗ 
comes vacant, he ſhall have an Afſize of Darrein Preſent- 
ment, Fitz. Na. Brev. 31. I. Contra 30 Ed. 3. 14. per Holt. 
2. So a Leſſce fo! Years, ſhall have this Writ, if he hath pre. 
ſented befoze, Fitz. Na. Brev. 31. I. 5 Hen. 7. 16. b. per Fairfax. 
Contra 50 Ed. 3. 14. per Holt, Kell, Incerti Temporis 118. b. 


Preſent, 7. Fitz, Qua. Imp. 1 42. 


3. Do a Tenant at Will, after he hat eſented, ſhall Have 
this Writ, Contra 50 Ed. 3. - 4. per IA. h pꝛ » Hall he 


(E) Aſſize of Darrein Preſentment. 


10 HE who will have this Writ, ought to have the ſame Eſtate, 
1 92 Part of the ſame Eſtate which he had at the Time of 
the firſt Pꝛeſentment. 

2. If a Pan being Tenant fo2 another's Life of an Advowſon, pꝛe⸗ 
ſents, and after his Eſtate is enlarg'd fo2 his own Life, and 
afterwards the Church vecomes vacant again, he ſhall not main- 
tain an Aſſiʒe of Darrein Preſentment upon the ſatd JI2eſentment, 
becauſe there is not the ſame Eſtate, noꝛ any Part of the Eſtate 
upon which the firſt P2eſentment was made, but a new Eſtate, 


Kell. Incerti Temporis 118. b. | 

3. Do it is it a Leſſee fo2 Years of an Advowſon p2eſents, and 
after his Eſtate is enlarg'd to2 Lite, 02 in Fee; and then the 
Church becomes vacant, he ſhall not have an Afſize of Darrein 
Preſentment, becauſe he hath a new Eſtate by Enlargment. 

4. The ſame Law ts, if a Leſſee at Will pzeſents, and after his 
Eſtate is enlarg'd foz Life, o2 fo2 Pears, and that is more ſtrong, 
fo? he could not have that Writ upon the firſt Eſtate, / 

5. Tf a Leſſee fo Life of an Advowſon, upon Condition to have 
a Fee, pꝛeſents, and after, the Fee accrues, and after the Church 
becomes vacant ; it ſeems that he ſhall have this Writ, becauſe 

rt of the fozmer Eſtate continued, and he had a Poſſibility ot 
ts accruing at the Time of the firſt P2eſentment. 

6. Ik a Leſſee fo2 Years of an Advowſon p2eſents, and after, the 
Term incurs, and he takes a new Leaſe to2 Pears of the Advow- 
ſon (it ſeems) clearly, that he ſhall not have this TUrit, becauſe 
he is in of another Eſtate, than that upon which the firſt Pꝛe⸗ 
ſentment was made, g 

7. I the Grantee of the next Avoidance pꝛeſents, and after- 
wards purchaſes the Advowſon, and afterwards the Church be- 
comes vacant, he ſhalt not have this Writ, becauſe it is merel 
a new Eſtate, and no Part of the Eſtate upon which the fir 
Pꝛeſentment was made. | 

8. Do if a Leſſee fo2 Years, 02 fo? another's Life, pꝛeſents, and 
afterwards purchaſeth the Reverſion, and afterwards a 

a | 
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expire, oꝛ Ceſtui que vie Dies, and afterwards the Church becomes 
— ſhe ſhall not have this Writ, becauſe he is in of another 
ate, 

9. So ſhall it be, tho the Church becomes vacant during the 
Pears, 02 during the Life of Ceſtui que vie, fo2 the firſt Eſtate ts 
ertini by his own Ait, and thereto2e he ſhall not have any Bene⸗ 
fit of the firſt Eſtate. a 

10. If two Joint-tenants fo2 Years, Life, oꝛ in Fee, p2eſent, 
and atterwards one dies; and afterwards the Church becomes 
vacant ; the Survivo? ſhall have this Trit : becauſe he hath the 
ſame Eſtate that he had at the firſt P2eſentment. 

11. If Tenant in Fee, 02 in Tail, of an Advowſon, upon a Con- 
dition to Have an Eſtate, fo2 Lite, o2 fo2 Pears, p2eſent, and af- 
terwards his Eſtate decreaſeth, he ſhall have this Irit when the 
Ce becomes vacant again, becauſe he hath Part of the fozmer 

ate, 

12, Oo if a Tenant in Tail doth pꝛeſent, and afterwards he be- 
comes Tenant in Tail after a Poſſibility of Iſſue extinck; and 
after the Church becomes vacant, he ſhall have this Writ, be- 
cauſe He is Tenant in Tail. 

12. Tf the Husband ſeized in Right of his Wife, of an Advowſon 
pꝛeſents, and afterwards hath Jſlue, and the Wife dies, and af- 
terwards the Church becomes vacant; the Pusband ſhall not 
have this Writ, becauſe he is in of another Eſtate than that 
upon which he p2eſented befo2e : to2 befoze, he had not any Eſtate, 
but was only ſeized in Right of his Mike, dubitatur Kell. Incerti 
Temporis 118. b. 

14. But if the Husband, after having Iſſue, had pꝛeſented, and 33 
afterwarvs the Church became vacant, he might have this TArit, 38 
becauſe he had an Jnception to an Eſtate fo2 Life, by the Curteſy '—- 
of the firſt Pꝛeſentment, which was then compleat. 

15. Ik a Wife be a Leſſee fo2 Life, the Remainder fo2 the Life 
of a Pusband, of an Advowſon, and the Pusband p2eſents, and 
afterwards the Wife dies, it ſeems that the Pusband ſhall not 
have this Writ when the Church becomes vacant again, becauſe 
befoze, he pꝛeſented in Right of his {Wife, by Reaſon of her Eſtate 
fo2 Life, and now he is ſeized of another Eſtate, 
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(F) What ſhall be a good Preſentment to 
maintain it. 


I F J. S. preſents in my Name, and by my Conſent, and after- 
wards the Church becomes vacant, that is a ſufficient Pꝛe⸗ 
ſentment fo2 me to have an Afſize of Darrein Preſentment againſt 
J. S. fo? that was my Preſentment, Trin. 5 Ed. 1. Rot. 25. adjudg'd. 


(G) In 


— 
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(G) In what Caſes the Preſentment of 
one, ſhall turn to the Benefit of an- 
other. 


I, A Pꝛeſentment by the Grandfather is ſufficient fo2 the Son to 
maintain this Writ, . without any Pꝛeſentment by him 

ſelf, that being the laſt Pꝛeſentment, Trin. 5 Ed. 1. C. B. Rot. 25. 

2. Ik a Tenant by Knight Service p2eſents, and dies, his Heir 
being in Ward, and during ſuch TUardſhip the Church becomes 
vacant, the Guardian in Chivalry may well maintain this TUrit, 
it ature — tho' he himſelf never p2eſented befo2e, 32 Ed. 1 
89, admitted. Wo 

3. The ſame Law of a Grantee of a Ward, fo2 he may maintain 
this Writ, Ibid. 2 

4. An Heir who comes in by Deſcent, ſhall maintain this Aſſi ze 
upon a Pꝛeſentment made by any Anceſtor, Britt. fol. 242. B. C. 


(H) What Perſons ſhall have it. 


I, 58 Fee may have this TUrit without Doubt. 


at ang 'g 2. A Tenant in Tail of an Advowſon may have this Writ as well 
Phar ds à Tenant in Fee thereof, and is not put to the Neceſſity of a 
Tail, 24. Quare Impedit, 46 Aſſ. 4. adjudg d. 
3. A Leſſee for Years may have this Writ, if he hath pꝛeſented 
befoze, tho' he hath not a Freehold, fo2 his Aſſize is not like an 
Aſſize of Novel Diſſeiſin, Fitz. Nat. Brev. 31. Contra Kelw. Incertio 
Temporis 118. b. : | B 
4. A Guardian in Chivalry ſhall have this Writ, if he hath p2e- 
ſented befo2e, Fitz. Na. Brev. 31. I. 32 Ed. 189. 
Oo if he 5. When the Party brings an Afize of Darrein Preſentment, if he after- 
dings a Wards brings a Lyare Impedit for the ſame Avoidance, he ſhan't go on 
Quare Impedit with his Writ of Aſize, becauſe a Quare Impedit is of a higher Nature, 
firſt, which (viz.) to recover the Right and Poſſeſſion, and the Aſſize was only for 


is returned ; 
und afrer. the Preſentment, Hutton 5. Andrews ver. Hacket, Mich. 15 Fac. 


wards bzings an Aflize, it (habl abate. But bp Hobart, he map hzing another Quare Impedlit, Noy 18. 


—_ 
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Aſſize of Darrein Preſentment. 


(I) Of what Thing. 


HIS Ulrit is all in the Poſſeſſion, and the Pꝛeſentment is 
the Poſſeſſion, 21 Ed. 4. 2. 
. 


(K) What 


— 


Writ of Right of Advowſon. 165 


* 


(K) What will be a ſufficient Seiſin to 


383. 


maintain the Writ. th 
| HE Inſtitution of a Clerk without Induction, is ſufficient (O, * Writ 
T to maintain this (a) TWrit, 38 Hen. 6. 16. b. of Right : Bur 


Pure as to a 


Writ of Right, becauſe the Eſplees muſt be alledg'd in the Incumbent ; and 26 Hen. g. 3. Bro, Droit. 1, tha 
che Demandant muſt alledge Inſtitution and Induction in the Count, or the Writ lies not, See after Letter O. pl. 1. 


Right of Advovſon. 
(L) of what Thing. 


1. A Ulrit of Right of Advowſon lies of an (b) Appꝛopꝛiation, () Beaute 

A 44 Ed. 3. 34. 14 Hen. 4. 14. b. Contra Plow. Grenden'g Caſe 50 1. . 
Parſon and 3 and as Patron he may have a Writ of Right of Advowſon, and as Parſon a Writ of Spo- 
liation, per Skeene. 


2. Fer Friſot, a Man may have a Writ of Right of Advowſon, of the 
Advowſon of the Moiety of a Church, but not a Quare Impedit, becauſe 


the Writ is Quad permittat = reſentare ad Eccleſiam, which is as to 
the Preſentation only, Bro. Qua. Imp. pl. 10. 33 Hen. 6. 11, 


(M) In what Caſes there need be a Seiſin. 


1. VERY one ought to count of ſome Seiſin, if a (c) Purchaſer () Bu ic - 
E ſuffers a 1 and fir Months to Pals, he is foꝛ Man purche 
I 


eve? without Remedy, beraule he can't count of a Seifin, 10 Co. 134. b. #5 =» 4% | 
43 Ed. 3. 15. 1 Hen. 4. 2. b. 43 Aſſize 21. per Thorpe. 2 


Preſentation, and one ſurps upon the Purchaſer, and the Uſurper's Clerk is in for ſix Months; and the Pir- 
chaſer brings 5 Vare Impedit, and obtains a Judgment by Default, he ſhall have his Writ of Right, per Cole, 
3 Bulſt, 30, 38. | 


2. Ik a Purchaſer fn Tail ſuffers a Uſurpation befoze a (d) Pꝛeſent- () 17e . 
ment, he is without Remedy, during his Life, 43 Ed. 3. 15. ad- vowyjor was is 
d. And by the Common Law the Jflues were fo2 ever barr'd Groſs, then 


Judg 
befoze the Statute of Weſtm. 2. Oe 


but Uſurpations, and did not prejudice the Heir in Tail, ratione Statuti; but if it was appendant, the Aliena- 
tion of an Acre with the Advowſon, was a Diſcontinuance z and he could not preſent till he had recover d 
- the op by a Formedon ; but if it was in Groſs, he might have a Quare Impedit, Bro. Dua, Imp. pl. 31. 
43 Jo 4 


3. The Party bzinging the Writ ought to chew a Poſſeſſion in 
elf 02 his Anceſtors, 2 1 Ed. 4. 1. 1 Hen. 4. 2. 21 Ed. 3. 27. b. 
4. If the Queen, or a common Perſon did uſurp upon a Purchaſer before 
any Preſentment made by him, and fix Months paſs'd, and no Quare 
Impedit was brought, the Uſurper did thereby gain the Puronage in Fee, 
and the Purchaſer remain'd vous any Remedy; for before the me. 
u 0 


P 
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5 Co. * of Weſtm. 2. cap. 5. a Plenarty by fix Months defeated the Purchaſer 

Keil. 88. a. perpetually; and a Purchaſer was not within that Statute, which men- 
tions two Writs upon the Poſſeſſion (to wit) a Quare Impedit, and an Aſ- 
ſize of Darrein W one upon the Right; and the Purchaſer 
could not have a poſſeſſory Action, becauſe he could not alledge a Preſen- 
tation in himſelf; nor could he have a Writ of Right, becauſe he could 
not alledge a Seiſin in the Profits: But if a Purchaſer did preſent, and 
afterwards, at the next Avoidance, a Stranger preſented, and his Clerk 
was in by ſix Months; by this his Right was not gone, for if the Church 
became vacant again, tho' he could have a Quare Impedit, yet he may 
have a Writ of Right of Advowſon, 2 Bulſt. 40. 


(N) In whom it is to be alledg d. 


I. T* an Advowſon be given in Frank Almoigne (02 Free Alms) 
ie. When befoze the Time of * Limitation, to a Religious Houle, 
the Religious Which is afterwards diſſolved, and afterwards the Church be⸗ 


Houſe hath COMES Vacant ; the Poſſeſſion of the Houſe is not ſufficieut fo? 
ſeſſion ſo uh the Founder, 21 Ed. 4. 1. 2. b. 


as that the Party who was wrongfully diſſeis'd, can have no Action, becauſe the Time of alledging Seiſin 18 
lapſed; for which ſee Co. Lit. 1 14. 6. 115. a. 


2. If the Lord claims to have an Advowſon, alien'd in Mortmain 
by his Tenant ; a Seiſin in the Tenant fs not ſufficient to main- 


tain this Writ, becauſe it is not a Seifin in him oz his Ancel⸗ 
2 Ed. 3. 27. . 


By whom. 


5. The taking the Eſplees by the Incumbent, is ſullicient fo 
the Patron, 21 Ed. 4. A * 2 ? 


Right of Advowlon. 


(O) What Seiſin ſhall be ſufficient. 


I. T HE Admiſſion and Inſtitution of a Clerk without Induction, 
is not ſufficient to maintain this Writ, becauſe in this 
CUrit he ought to alledge the Eſplees in his Clerk, as in the Per 
ception of the Gzeat Tythes; and that he can't do without In⸗ 
 Duftion, becauſe befoze Jnduftion he hath no Eſtate in the Glebe, 
38 Ed. 3. 9. Plowd. Com. Hare and Bickley 528. Quære. 38 Hen. 6. 17. 
AN 2. ASctilin befoze Time of Memoꝛp, is not ſufficient to main- 
334 tain this Writ, 21 Ed. 4. 1, 2. b. admitted. 

— z. Tf a Pan hath once p2eſented, and his Clerk is indufed, 
it afterwards there are ſeveral e pet this Pꝛeſent⸗ 

ment is ſufficient to maintain this Writ, 43 Ed. 3. 15. 

0 1 | 


4. If 
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3. If there are two Jointenants of Land to them, and the Heirs of one 
of them, they can't join in a Writ of Right; but yet 8 
to them, and the Heirs of one of them, of an Advowſon, ſhall join in 
a Writ of Right of Advowſon; and the Reaſon of the Difference is, that 
in the firſt Caſe they have ſeveral Means and Remedies, but in the other, 
if Tenant for Life ſhall not join with him who hath the Fee, neither 
one or other hath any Remedy, and therefore neceſſitas vincit legem, 
5 Co. 40. d. 


(P) jure Patronatus. 


What it is. 


1. IF a Yan pꝛeſents his Clerk to the (a) Biſhop within the ſit (0 Tue - 
onts, and allo another p2eſents his Clerk, in this Caſe ing Jure Pa- 
the Church is in Oiſpute, and the Biſho may award A Crit of tue, is 
E 


Jure Patronatus tu enquire to whom the Right belongs. of Necefiin® 
but at the Vill of the Ordinary, and for his better Inſtruction; but af he will, at his Peril Ci. e.) of being 


deem'd a Diſturber, take Notice of the Right of Patronage, he may admit which Clerk he will, without ſacl: 
Writ, 2 Leon. 168. 


2. This Writ iſſues out of the Chancery to the Owdinary, 
34 Hen. 6. 39. b. per Moyle. 


3. The Biſhop may make this Jnquiſition at his Peril, 
34 Hen. 6. 11. b. per Priſot. 


4. This Writ ſhall be ſued at the Coſts of the (b) O2dinary, () Bre. 2-4: 


becauſe that it is to2 his Excuſe, and fo2 his Eaſe, 5 Hen. 7. 22. %“ 1 
per Brian. But Keeble contra. TE a 


be at the Coſts of the Party or his Clerk, for the Biſhop is but a Judge; but otherwiſe where he is conſider d 
as an Officer, Hob, 317. 


5 Comme 34 Hen. 6. 11. b. per Danby and two Doctors, 35 Hen. 6. 1 3. ys Qua. 
r Prilot. 12. 
My But it ſeems otherwiſe, becauſe the D2dinary is not bound %. 
to awacd a Commiſſion to enquire de Jure Patronatus ex Officio, but 
at the P2avcr of the Parties, 8 Ed. 4. 24.b. per Curiam. 5 H. 7. 
20. b. per Keeble. 22 H. 6. 30. per Mark, | 
7. Jo when the Church is in Oilpute, he may ſuffer Lapſe to #4: 
incur without an Inquiry, 34 Hen. 6. 41. Curia 35 Hen. 6. 18. b. And 
if he ſhall be compelled to award it ex Officio, then he would never 
have any Lapſe, 35 Hen. 6. 19. and by 34 Hen. 6. 38. it ſhall be at £4: 
the Coles of the Parties, becauſe the Dwdinary is a Judge in 
aſe. 
8. If the Ozdinary be required, when the Church is in Dif- #4 
ute, to award a Jure Patronatus, he ought to award it, otherwiſe 
e is a Diſturber, 34 Hen. 6. 40. per Two. 
9. 22 Hen. 6. 30. It is ſaid, the Party at whoſe Suit this is 
awarded, thall name the Commiſſioners. But there the Judges 
ſaid, that it is marvellous, that he ſhall appoint his Judges. 


10. I one only preſent, yet the Biſhop may award a Jure Pa- 
tronatus, 21 Hen. 6. 44. 34 Hen, 6. 40. 


11. if 
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168 Jure Patronatus. 


Gib. Cod. 11. Ik (a) one only pꝛeſent, a Jure Patronatus may be awarded, 
025 218, 21 Hen. 6. 44. 

Jure Patronatus doth not imply ſeveral Parties, as a Juris Utrum doth, but like a Quo Jure, and he puts this 
Caſe. That ſuppoſe a Parſon 1s deprived by the Ordinary, or reads not the 39 Articles, in which Caſes the 
Church is vacant, and yet Notice muſt be given to the very Patron for that Time, or elſe the Lapſe incurs not, 
(which is inconvenient for the Church, and a Prejudiee to the Ordinary) How ſhall he now aſſure himſelf of 
a ſufficient Notice? For if he gives Notice to him that is not Patron, for this very Turn his Notice is vain : 
and the Patron perhaps kyows not of the Deprivation, or if he knows it, need not preſent without Notice 
given, In this Caſe the Ordinary ought to award a Jure Patronatus, with ſolemn Premonitions Quorum In- 
tereſt, and then Inquiry being made who is Patron, to give him Notice; and if he preſents not within ſix 
Months, then the Ordinary may collate, the that ſhall not bind the very Patron, yet it ſhall excuſe the Ordi- 
nary from being a Diſturber, Hob. 318, 


12, But if two pꝛeſent, there ought to be two TUrits of Jure 
Patronatus, Ibid. 
Bro. ya. 13. If the D2dinary admits the Clerk of him fo2z whom the 
ip. Pl. 12. Right is found upon that Writ, that ſhall excuſe the Oꝛdinary; 
fo2 he ſhall not be a Diſturber, tho' the Right in a Quare Impedit 
be found fo2 the other, 34 Hen. 6. 11. b. per Priſot. 34 Hen. 6. 38. 
14. And if he and the Commiſſioners certify otherwiſe than 
is found befoze them, yet if the D2dinary does accowding to the 
Certificate, he is excuſed, 26 Hen. 6. 30. per Newton, fo2 the Iſſue 
is between the Oꝛdinary and Patron, which was the Certificate 
vi 9 80 it if che let be found fo2 the Patron upon this Writ 
15. Bu e Right be found fo2 the n upon th rit, 
>" and the Dwdinary afterwards admits the Clerk of another Pa⸗ 
A tron, that ſhall be at his Peril, fo2 he may well enough admit 
(0) il e. If the him, notwithſtanding the Commiſſion, and finding kor the other, 
Parron of the 24 Hen. 6, 11. b. fo2 it ſeems that it is but fo2 His better Jnfo2ma- 
cir oa”, tion. But lee 22 Hen. 6. 30. where the Oꝛ nary alledg'd a cer- 
defend his Ti- tain Certificate by the Commiſſioners fo2 one atron, and the 
cle ro the Pa- Plaintiff in a Quare Impedit befoze the Right tried therein, tra⸗ 
rronage,other- yerſed, that the Commiſſioners did not certify the Right fo2 the 
= av Other Patron, 34 Hen. 6. 41. 


admit ſuch Clerk, Hob. 317. 


16, But when upon this Writ the Right is found fo2 one Pa- 
tron, and the Ordinary admits the Clerk of the other Patron; if 
it be afterwards found in a Quare Impedit, that the Right belongs 

to the Patron, foz whom it was found in the Jure Patronatus, he 
fhall be a Diſturber, 34 Hen. 6. 11. b. per Priſot. 

17. Dtherwiſe it is where it is found fo2 him who is pꝛeſented. 
Quære, Whether the Ordinary may ſuffer Lapſe to incur, after it is 
found for one, in this Writ. Jt ſeems not, fo2 35 Hen. 6. 19. per 
Priſot, he ſhall not have any Lapſe, after it is found fo2 one, be- 
cauſe he is bound to admit his Clerk, 21 Hen. 6. 44, 45. 

18. Ik it be found in this TUrit fo2 the Patron, the Owinary is 
not bound to admit his Clerk, without a new Requeſt made by 
the Clerk; and it is not neceſſary fo2 the Patron to make a new 
Requeſt o2 P2eſentation, 34 Hen. 6. 12. per Curiam. 

19. Ik one Diſturber p2eſents without another, the Biſhop 
may enquire by this Writ, 34 Hen. 6. 40. 

20. But if in that Caſe it be found, that another Stranger hath 
the Right, if that Stranger pꝛeſent within the ſir Months, the 
x TEE 

n nrys, nary is obliged to admit 
the Clerk of the Diſturber, Tbid. : s 

21, It ſeems antiently this Writ iſſued upon every Preſentation, and 
was made out of Courſe, antecedent to the Admiſſion and Inſtitution, 
Cib. Cod. 8 16. And it is there ſaid, that if this Practice were revived, 
it would be a good Means to prevent Diſputes, and to avoid the many 
Inconveniencies that attend haſty Admiſſions. 


I 22, The 
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Writ to the Wilhop. | 


22, The Jure Patronatus being awarded, 1s to be executed according 

to the Foꝛms of Proceeding in the Eccleftaſtical Courts. 1. Ihe 
Biſhop, if he pleaſes, may ſit himſelf as judge; but the uſual Way 13 
by Commiſſion, iſſued to his Chancellor, or to ſuch other Perſon or Per- 
ſons, as he ſhall judge proper. 2. A Monition to the Patrons and 
Clerks immediately concern'd, to appear before ſuch Commilſioners in 
the Church that is litigious, on a certain Day. 3. A General Citation of 
all Oppoſers, to be affixed to the Door of the vacant Church in Time of 
Divine Service. 4. A Citation of a Jury of ſix Clergymen and ſix Lay- 
men of the Neighbourhood, or of as many more as the Biſhop pleaſes ; 
the Proportion being obſerved of Clergy and Laity, that there be as 
many of one Sort, as the other. And theſe are bound to appear, under 
Pain of Spiritual Cenſures; the Clergy, of Sequeſtration, and the Laity, 
of Excommunication; and if there be ſix of each, the reſt are pro- 
. nounced contumacious, and the Court proceeds. 6. The Clergy and 
Laity, who are of the Jury, to be ſworn to make faithful Enquiry ; 
viz, firſt a Clerk, and then a Layman. 7. Articles, or Heads of Eu- 
quiry, to be deliver'd to them; as, Whether the Church became vacant, 
and if vacant, how it became ſo? Who preſented laſt, and at the two 
foregoing Turns; and whether in their own Right? Who hath the Inhe- 
ritance of the Advowſon? Who ought to preſent to the vacant Turn? 
with ſuch other Circumſtances 'as the Biſhop ſhall ſee Cauſe to enquire 
into. 8. The Parties, or their Counſel to ſet forth their Title, and pro- 
duce their Evidences. 9. The Verdi& to be given, either the ſame Day, 
or at ſuch other Time and Place as the Judge ſhall aſſign, Gb. Cod. 816. 

23. According to the Verdict given, the Biſhop admits and inſtitutes ggy Low 
the Perſon in whom the Right is found. Not that he is abſolutely Hob. ſays, 
bound to do this, or that the Admiſſion and Inſtitution of another is that it is a- 
void in Law; but this generally ſpeaking is the faireſt and moſt impar- 2 
tial Way; and the Biſnop by doing otherwiſe, brings upon himſelf the tent of the 
Inconvenience of being deem'd a Diſturber. But if hs fur are equally Law; foz 
divided, or give a ſpecial Verdict, or no Verdict, or if (where two Per- fince it is a 
ſons have each a Jure Patronatus) there is a Verdict in Favour of each — 
Patron; it ſeems in theſe Caſes, the Biſhop (inaſmuch as he hath done the - 
his Duty) may refuſe both, without ſubjecting himſelf either to an Ac- and Safety 
tion upon the Caſe, ar the Peril of being deeem'd a Diſturber. Tho? it of the Oꝛdi 


is affirm'd by ſome, that in ſuch Caſes he may award a ſecond Jure Pu- narb, andYe 


tronatus, Gib. C od. 817. | — 4 
therekoꝛe puts the Patron to this Inquiry, to his Charge and delap. to ſatisfy and ſecure Himſelf, he 
-ought to judge, and receive the Clerk accozding to that Uerdift ; ſo that the Ozdinärp is to judze 
of the better Title, not of his own Mead, but ſecundum allegata & probaca upon the UMerdiſt of the 
Bight given, and found accozding to the Fozm of Law, Hob. 317. | 


he - 


VWirrit to the Biſhop. 
<Q) At what Time it ſhall be granted. 


I. I a Quare Impedir againſt the Patron and Incumbent, ik a 
1 Writ to the Biſhop be adjung d _ againſt the Incumbent 
upon his Plena; pet a Writ ſhall not iſſue till the Plea betwee 
the Tn and the Patron is determined, 25 Ed: 3. 34. b. ad- 
judg d twice. | PFGE == 
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170 - Writ to the Biſhop. Z 


(Ins then 2. In a a) Quare Impedit againſt two, if Judgment be given 
inpedit the Againſt one upon Nil dicit, no Crit to the Biſhop ſhall be grant 
edel, e £D against the other, till the Plea of the other is determined, 


dhe Plans koz he map kozecloſe him of the Tirit, 17 Ed. 3. 58. 


had filled the Church, hanging the Writ, og ap the Plauntiff demurred, which confeſs'd as much; yet 
Judgment was given of a Writ to the Biſhop, Hob. 194. | 


(by Yaugh.6. 2, Tf the King (b) recovers in a Quare Impedit againſt J. S. by 
_ 9 and Ni icit, having another Quare Impedit depending at the lame Time 
16. A Byers _—_ J. S. and W. N. he ſhall have a Crit to the Biſhop imme⸗ 
Inpedit was Diately againſt J. S. upon the Recovery befoze the Plea in the 
1 — 4 Alki be determined, becauſe that theſe are ſeveral Oꝛigi⸗ 
3 "io na 8, Ibid. 


pleaded an inſufficient Plea, whereupon Judgment is for a Writ to the Biſhop, and the other pleaded that the 
Church was full of the Preſentment of the Plaintiff, the Day of the Writ purchaſcd; it teens there, if it be 
found ſo, yet the Plaintiff ſhall have a Writ to the Biſhop. 


4. But if the King recovers againſt an Incumbent of a P?o- 
vendary fo2 that which he claims of the Collation of the Biſhop 
of the Dioceſe; yet if the Ring Hath another Quare Impedit 
alone of the ſame P2ovendary, no Trit to the Bithop ſhall be 
granted againſt the Jncumbent, till the Plea be determined be- 
tween him and the Biſhop, tho* there are ſeveral Oziginals, 
25 Ed. 3. 47. adjudg'd, 

5. A Writ to the Biſhop ſhall not iſſue till the Writ of Inquiry of Da- 
mages be returned, unleſs the Plaintiff do releaſe his Damages, Noy 66. 
the Biſhop of Glouceſter and others, againſt Veal, upon a Writ of Error. 

6. When the Ordinary 1s named 1n the Writ to ins a Lapſe, he 
muſt either diſclaim, and then the Plaintiff may take his Judgment to 
have his Writ to the Biſhop ; but if the Plaintift will not take his Judg- 
ment, but will go on to maintain the Ordinary to be a Diſturber, and 
It be found againſt the Plaintiff, the Biſhop's Collatee, which he collated 
the Church to, hanging the Writ, ſhall not be removed; fo that the 
Plaintiff, by not taking a Writ to the Biſhop, when he might have had 
it, hath now loſt that Advantage ; 18 as againſt the Biſhop the 
Plaintiff is barred, Hob. 3 20. Hob. 198. the ſame Point. 

. Breif al. 7. So if the Incumbent pleads a Plea, that he is not a Diſturber, in- 

Eve. Pl. a2. aſmnch as this doth not defend or juſtify the Wrong, but leaves the 

21 Ed. 4. 65. Plaintiff's Title uncontroverted, and in Effect confeſſed; the Plaintiff 
may upon this Plea, immediately pray a Writ to the Biſhop, or go on 
ker 1 maintain the Diſturbance, in Order to recover Damages, Hob. 162. 


— — — _ 


* 


Writ to the Biſhop. 
(R) What Court may award it. 


Fa i. T2 who hold Plea in a Franchiſe, cannot award a Writ 
In 5 7 to the Biſhop, 11 Hen. 6. 3. 
Fitz, Breif al Ewveſque 4. Bro. Breif al Eveſque 24. 


Bid 2. In Wales, a Writ-to the Biſhop, cannot be awarded to the 
Biſhop by the Jultices there, Ibid. 17 | 


2 Writ 


Writ to the Biſhop. 
(S) Who ſhall have it. 


1. N a Quare Impedit the (a) Defendant ſhall have a Writ to «1 5« -.-- 
I the Biſhop, if it be found fo2 him, fo?2 he is an Ao? as c 


well as the Plaintiff, 9 Hen. 6. 31. 18 Ed. 3. 15. b. Tate, Br 
pl. 31. 42 Ed, 2. 24. 


2. In a Quare Impedit, if the Defendant makes a Title to him- 
ſelf, and to a Stranger, to the Church, and afterwards the 
Plaintiff is nonſuited; pet the Writ to the Biſhop ſhall be 
awarded foz the Detendant, and not koz the Stranger alſo, be- 
cauſe he is not named in the Writ, 13 Ed. 3. Breve Epiſcop. 20, 25, 


—_— 


* 


Writ to the Biſhop for a third Perſon, not 
a Party to the Suit. 


(T) In what Caſes the Writ {hall be awarded for a third 
| Perſon, not a Party to the Suit. 


$; II an Aſſize of Darrein Preſentment between two 12 ik it 
be found that neither the one oz the other hath a Right to 

pꝛeſent; but that a third Perſon, not a Party to the Trit, hath WI 

the Right, the Writ ſhall not be awarded fo2 him, 1) Ed. 3. 23. 

Wilby laid that it had been ſo adjudg'd, 


(U) In what Caſes the King ſhall have a 
Writ to the Biſhop, tho' he be not 
Party to the Writ. 


. IN a Quare Impedit by the King, if the Iſſue be, whether the () The chi 
King hath the whole Advowſon, oz not, and the Jury (a) Verdis dia 
find that he hath but a third Part ; but that tis now his Turn 77 nd the 
to pꝛeſent: Tho' the Iſtue be found againſt the Ring, pet, be- King, bean 
caule it appears that the King hath a Title, the TUrit ſhall be de Ine was 
awarded fo2 him, Mich. 14 Jac. C. B. adjudg'd between the King t© be under. 
and the Biſhop of Rocheſter, Hob. Rep. 165. The ſame Caſe, fo? this 1 
Patter which is kound, is not (b) out of the Iſſue. . 
becauſe it clearly appear ' d to the Court by the Verdict, that the Right of Preſeutat ion belong'd to the Crown z 
therefore the Court awarded a Writ to the Biſhop, to remove the Collatee: But it ſeems the Biſhop's Aſſent 
was enter'd upon the Record of the Judgment, Hob. 119. (b) But where the Jury find for the Plaintiff, 
and further, that the Queen has a Right co preſent, the Title found for the Queen ſhall not be veſpected, but as 
a mere Nugation and Surpluſage ; becauſe, it was out of the Iſſue, and of their Charge, an is no more than 


if any other Perſon had come to the Court and inform'd the Judges of the Title of the Queen, 1 Leon. 303» 
Vorcuood againſt Dennis, Caſe 455. | | 


2. Jn 
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Writ to the Biſhop. 
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_ ' eluſive Record, 


2. In a qr Impedit by the Univerſity, becauſe that J. S. was a 
Recuſant ; if the Oefendant pleads in Bar, that J. 8. was a Re- 
cuſant Convift, and that the Yano? to which the Advowſon was 
appendant, was ſeiſed by the King on his Behalf, to2 the Recu- 
ſancy; and that afterwards the Ring granted the Yanoz, with 
the Appurtenances, &c. whereupon the Aniverſity comes and ac- 
knowledges the Plea to be true: In this Cale, a Writ wall 
be awarded to the Biſhop fo2 the King : Becauſe, that nothing 
paſs'd out of the King by the G2zant, without naming the Ad- 
vowſon, and ſo the Bight remains in the King, Mich. 14 Jac. B. R. 
adjudgd. The Univerſity of Cambridge and Yeakeſley's Caſe, Hob. 
Rep. 169. the ſame Caſe. 5 8 

3. If the King be no Party to the Suit, yet if his Title be clear againſt 
the Party, the Court are to award a Writ to the Biſhop, as in the Caſe 
of the Chancelour of Cambridge ver. Walgrave, Mich. 14 fac. Kol. 647. 
There, as the Matter of the Plea ſerved to proye the King's Title, 
againſt the Defendant, the Court awarded a Writ to the Biſhop, he be- 
ing no Party to the Suit, 3 Cro. 592. in the Caſe of Yates and Sir John 
Dryden. By the whole Court, that there ought to be a clear Title and 
Right appear for the King, and to be confeſs'd by the Pleadings, or 
—— ſully apparent; for if not, the Court ought not to award a 
Writ to the Biſhop ex Officto. 

4. In a Quure Impedit for the King, the King and the Party are at 
Iſſue which is found againſt the King, and a Title appears for the King, 
by Ni dicit of the Party; yet the Court ſhall not adjudge for the 
King; otherwiſe where the Party confeſſeth the King's Title, Cro. Jac. 
216. Cumber againſt the Biſhop of Chicheſter and Greene, Incumbent. 
Trin. 6 Jac. Rol. 1629. adjudg'd Hill. 6 Fac, B. R. Hob. 127. 

5. Judgment is had after a Verdict upon a Quare Impedit, and the De- 
fendant brings a Writ of Error; and pending that Writ, the King brings 
a Writ of Right of Advowſon; the Proceedings upon the Writ of Error 
were ſtayed till the Writ of Right was tried, upon which there was a Spe- 
cial Verdict, which was found contrary to the Verdict in the Quare Imped:t - 
So the Counſel for the King would have it, that the Verdict in the Writ 
of Right of Advowfon (being a Writ of the higheſt Nature) ought to 
controul the Verdict in the 7 Impedit ; and the Verdict in the Quaro 
Impedit found, that James Ellis was not admitted, inſtituted and inducted 
ad Eccleſiam prædictam ad prefemtationem diftes nuper Reginæ Elizabethæ, 
modo & forma prout, the Defendant had alledged, and the Special Verdict 
in the Writ of Right found, that the ſaid James Ellis was admitted, in- 
ſtituted and inducted ad Ecclefam prediflam 2 præſentatione dict nuper 
Regine, which is expreſly contrary to the Verdict in the Quare Hupedlit, 
and deſtroys the Plaintiff's Title; for the Queen had gained a Right 
againſt all by that Preſentation, but againſt him who had the very 
Right; and tho' the Jury in the Writ of Right had found, that the 
Queen had minus jus habendi pra ſentationem; yet foraſmuch as the Queen 

reſented, ſhe had gained the Poſſeſſion, and then had maius jus, than 
Fe who had not any Title; and it appears not that the Plaintiffs have 


any Title, wherefore they N a Writ to the Biſhop, the Court re- 
e 


ſolved that there ought to be a clear Title and Right appear for the 
King, and confeſſed by the Parties in Pleading, or otherwiſe fully appa- 


rent; for if not, the Court ought nat to award a Writ zx officta. for the 


King: And as the Cafe was here, no clear Title appear d; for by the 
Neath of one of the Tenants, the Writ of Right abated, and the fecond 
Verdict not in Force; but if it had been in Force, and had been ex- 
preſſy contrary to the Verdict in the Quare linpedit; yet it was no con- 

„ but only Evidence, which might be contradicted; but 
they all held, that tho the Verdict had been in Force, yet the ſudg- 


ment in the Far Impedit being in this Court by Writ of Error, which 


Was only to affirm or reverſe the K ment, they muſt affirm the Judg- 
ment (no Error appearing therein) which they did, and awarded a Writ 
2 to 
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to the Biſhop to remove the Incumbent, Co. Cur. 589, 590, 591, 592, 
Yeates againſt Sir John Dryden and others, Mich. 10 Car. Rol. 1473. C. B. 
adjudg'd Mich. 16 Car. B. K. | 
Upon a Quare Impedit brought by B. againſt C. and Judgment for B. 
the Queen brought a Scare facias, ſetting forth that B. after the Judg- 
ment, was outlawed in an Action of Treſpaſs, at the Suit of J. S. and 
upon that a Hire facias iſſued ad reſpondendum quare difta Domina Re- 
ina, ſhould not have Execution of that Judgment; and that C. reſigned. 
he Court held, that by that Outlawry, the Intereſt to preſent was 
transferrd to the (a) Queen, and that a Sire facias would well lie; («) Such 
but Quere, Whether the Outlawry ſhould not be ſpecially ſet forth as Bight of 
to the Proceedings. Note, The Cafes cited for' the Queen were, = pron 
5 H.5.3. 8 K. 2. Qua. Imp. 200. 5H. 7. 24. for the Plaintiff 9 H.6. 20. by thewo:ds 
21 H. 7. 24. Fer Walmſly, this Scire facias does not lie, for that Writ omnia bona & 
4 runs in Privity of the Record upon which it is grounded, to Catall, 
which Record the Queen is a Stranger; and by Outlawry in a Perſonal 1 . 
Action, no Action Real ſhall eſcheat; and therefore this Sire facias be- gainft the 
ing in the Nature of a Quare Impedit, upon which it is grounded, which Archbiſhop 
is a Real Action, or at leaſt a mix'd one, ſhall not be forfeited; and it ofCanterbury, 
would, (ſays he) be abſur'd to grant a Writ to the Biſhop for the Queen, an 
whereas Judgment was given againſt the Queen; and in no Caſes ſhall Mich. 31, 
the Judges reſpect the Queen's Title, being a Stranger to the Writ, but 32 El. C. B. 
where a Title appears for the Queen, upon the Pleading, or otherwiſe, Kol. 1838. 
within the Record, and cited, 11 Hen. 4. 224. 9 Hen. 7. 9. 16 Hen. 7. 12. 
21 Ed. 4. z F. N. B. 38. E. 1 Leon. 63, 64. Beverly and Cornwall's Caſe, 
Mich. 29 Elix. C. B. : 
Note, The Court _ not to receive an Office for the King barely 
produced to the Court y the King's Counſel, tho' one would affirm up- 
on Oath, that it is the ſame Office; but it ought to be brought into 
Court by Mittimus, under the Great Seal; adjudg'd in Moyle and the 
Earl of Warwick's Caſe, 1 Leon. 65, 
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Writ to the Biſhop without Title. 
KT 


(Y In what Caſes. 


I. F* a Quare Impedit, if the TUrit abates by pleading a (b) Miſ- 0 Ee. Na. 
„ nomer of the Plaintiff, the Defendant ſhall not have a > =* 5: 
Writ to the Biſhop, 31 Hen. 6. 15. 2 Bar 
Eveſgue pl. 26. per Forteſcue. 


2. So if the Defendant pleads a (b) Miſnomer of himſelf, he hall ©) 5%. 
not have a Writ to the Biſhop, Ibid. 


3. Do if the TUrit abates to? (c) Inſufficiency, the Defendant © 8 


ſhall not have a Writ to the Bilhop, Ibid. pr roy 
14 Hen. 4. 17. But if the Defeaidant pleads an inſufficient Plea, the Plaintiff ſhall have a Writ to the Biſhop, 
Bro. Brief. al Eveſque pl. 2. | 5 


4. But if the Writ abates fo2 a Fault in the Count, the Defen- „ , ,,.. 
dant ſhall have a (d) Writ to the Biſhop, Ibid. af Eveſque 
pl. 26. per Forteſcue. 


F. In a Quare Impedit againſt ſeveral Patrons, ik the Writ 
abates becauſe one of the Plaintiffs was dead befoze the Writ 
purchaſed, the Defendants ſhall have a Writ to the Biſhop, 


11 Hen. 6.53. 
Yy 6. In 
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174 Wirit to the Biſhop. T 


6. In a Quare Impedit againſt the Patron and Incumbent, if the 

Patron makes Default, and the Plaintiff and Incumbent are at 

flue upon a Plea in Abatement of the Krit (to wit) whether 

(a) ce. 27.6. the Plaintiff was made a Knight after the laſt (a) Continuance, 
That if the ànd found foꝛ the Defendant ; the TUrit ſhall abate, but the De⸗ 


Plaintiff be 


made Knight, (ENDant ſhall not Have a Crit to the Biſhop, 7 Hen. 6. 37. b. ad- 


pending the judg'd . | 


Writ, it ſhall abate, and the Defendant fall have a Writ to the Biſhop ; and by Conſequence it is peremptory, 


it being his own Act, to which he could not be compell'd, Bro, Breif. al” Eveſque pl. 13. 


7. But if ſuch Plea had been found fo2 the Patron, he ſhall not 


have a Writ to the Biſhop, Brooks's Writ to the Biſhop 30. 


8. In a Quare Impedit fo2 the Church of D. if the Defendant 
(iy Bro. Breif. pleads, that there is (b) no ſuch Church in that County, the 
4 Eveſgue Plaintiff ſhall have a (Urit to the Bilhop, 8 Hen. 6. 37. 9 Hen. 6. 


= 1 17. curia. Contra 45 Ed. 3. 6. 


clearly in a Quare Impedit, if the Defendant pleads a Matter of Fact in Abatement of the Writ, he ſhal 
got have a Writ to the Biſhop, unleſs he makes a Title, Bro. Breif. al Eveſque pl. 9. 12 Hen, 4. 11, 


9. Tf one Tenant in Common bꝛings a Quare Impedit againſt the 
other, and it appears in the County, and the Defendant demands 


Judgment of the Count, becauſe 


t appears thereby, that they 


are Tenants in Common ; upon which the Court abates it; yet 


the Defendant ſhall not have any Writ to the Biſh 


becauſe 


0 
he hath not made a Title; fo2 tho' it appears by the Tount that 
the Defendant hath a Right to the Advowſon; vet it is in Com- 
mon with the Plaintiff, and ſo both ought to have the Writ, 


20 Ed. 3. Qua. Imp. 63. adjudg'd 


(c) This Caſe 10. But in a Quare Impedit, if the laintiff Counts, and the 
wa, chePlain- Defendant demurs to the Colint, and it is adjudg'd againſt the 


"hat che waz. Plaintiff upon the Count upon the Matter, -a Writ thi 
— 2 warded fo2 the Oefendant, without mak! 1 any Title, 


hall be a- 


becauſe 


deceſſor of the lpon the very Count the Title to the Detendant appears, Dy. 
Defendant, 28 Hen. 8. 24. f. 153. there, is cited a Judgment in Mich. 1 Hen. 8. 


Jure Collegii Rol. 537. 


of ſix Acres, to which an Advowſon was appendant, in Fee, and preſented; and afterwards V. C. was ſeiſed 
of the ſix Acres, and died ſeiſed in Fee; and it deſcended to E. as Son and Heir: And after the Father was 
attainted of high Treaſon, whereby the King became ſeiſed, and the Defendant's Predeceſſor preſented by Uſur- 
pation upon the King; and afterwards the Act of Attainder was annulFd, and G. the Son reſtored; whereupon 
he entred into the ſix Acres, and was ſeiſed in Fee, and infeoff d the Plaintiffs, and now the Church became 
void, and that it belong'd to them to preſent. The Plaintiff recover'd in 922 Impedit by Default, anal the 


Plaintiff appearing by Attorney, who had na Warrant ; for which Reafon 


e Judgment was reverſed by a 


Writ of Error. But the Plaintiff in Error could have zo Writ to the Biſhop, without a Title, Bro, Breif. al 


Eweſque þ1. 20. 1 Hen. 7. 13. ö 


Bro. Qua. Ip. 11. In a Quare Impedit, if the Defendant makes Default at the 


Pl. 136. 
19 Ed. 4. o. 
tha, 2 tronage; Dy. 7 Eliz. 24 1. 48. was ſo. 


G2and Diſtreſs, the Plaintiff ought to make a Title to the Pa- 


10 Hen, 6. 4. 12. If the Plaintiff be Noyſuit after Appearance, it is peremptory, it is 
2 gocd Bar in another Quare Impedit, tho it be brought within the ſix 
Months; and the Reaſon of it is, becauſe the Defendant upon a Title 
made (by which he becomes Actor) ſhall have a Writ to the Biſhop, 
7 Co. 27. b. Sir Hugh Portman's Caſe; and 19 Ed. 4. 9. 22 Hen. 6. 44, 45. 
33 Hen. 6. fol. 155. . 20 Ed. 4. 14. 21 Ed. 4. 2. b. F. N. B. 38. B. 
1 Brownl. 61. the ſame Point. Salk, 559. the ſame. Point. Bro. Brei. 
\ 


al Eveſque pl. 6 33 Hen, 6. 1. 
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Writ to the Biſhop upon a Title made. 


. (Y) Upon what Plea, 


* 


1. T* the Defendant abates a Quare Impedit, fo2 that the Church 2-». Brig at 
was full of the Plaintiff's own Pꝛeſentment befoze the TWUrit 2/3. 

purchaſed, he ſhall not have a Writ to the Biſhop upon a Title © 3 +5: 
made out, 13 Hen 4.7. | 

2. If the Oekendant abates the Writ fo2 falſe Latin, he ſhall 2. Breif: al 
not have a Grit to the Biſhop upon a Title made. Jf the % e. 
Plaintiff be nonſuited after Appearance, the Defendant ſhall have \ 
ga Urit to the Biſhop upon a Title made, koz it is peremptow —I— 
to the Plaintiff, 7 Cook 27. b. Sir Hugh Porman's Caſe, tho ft be @ At Com- 
within the ſir Months. ws Levy the 


| | I | Proceſs in a 
NQuare Impedit was a Diſtreſs infinite, and the Plaintiff could not have a Writ to the Biſhop, till the Defendanc 


appear d, Bro, Qua. Imp. 152. but by the Statute, if the Deſendant comes not upon the Return of the Di- 
ſiringas, the Plaintiff {hall have a Writ to the Biſhop, Bro, Breif. al Eveſque pl. 2, 33 Hen. 6. 


— 3. If the Plaintiff be nonſuited in à Quare Impedit, after the (0 S0 if hee 


Defendant hath pleaded in Bar, the Defendant hail Have a cn «ter 
(CIrit to the Bilhop, 38 Ed. 3. 8. b. ppearance, 


aiid before the 


Count, upon a Title made but by the Defendaut, Bro. Qua. Imp. 136. 19 Ed. 4. 9. 


4. Ik the Plaintiff be nonſuited in a Quare Impedit, the Defen- Pr. Ne. 


dant hall not have a Mrit to the Biſhop, without a Title made, /“ 


9 Hen. 6. 4. b. 11 Hen. 6.8. 2 Hen. 5. 6. per Curiam. . 


Eveſue pl. 16. 22 Hen. 6. 44, 45. 


5. So upon a Nonſuit, the Defendant ſhall not have a Writ to | 
the Biſhop without a Title made, altho' he cannot make a Title. 
becauſe that one of the Defendants is Plaintiff, inaſmuch as 2, Brig al. 
they held in Coparcenary; ſo that if he had made a Title, it 2% 2. 
would be contrary to the Action, which will not be ſuffered, *”: 33: 

11 Hen. 6. 8. wy oy cy 1 

Me Ik at the Diſtreſs returned, the Defendant makes Default, the Bro. Brei. al 


Plaintiff ſhall not have a Writ to the Biſhop, without a Title 2516. 
made, 10 Hen. 6. 4. b. 6 contra 22 H. 6. 


* . wi CM / 44, 47 
Bro. Breif. al Eveſſue pl. 2. contra A FOAM 5 7 


7. Tf thiee bzing a Quare Impedit, and afterwards two of them 

are nonſuited, pet the Oetendant ſhall not have any UWlrit to the 
Biſhop, 02 perhaps all thꝛee have their Right, 12 R. 2. Writ to | 
the Biſhop 10. _— Me RY, 
8. Ik a Man bzings two Writs of Quare Impedit, and after- 
wards is nonſuited in one, yet the Defendant ſhall not have a 
Crit to the Biſhop, tho' he doth make a Title, Ibid. - 

9. If a Quare Impedit be brought againſt two, and the Proceſs is con 
tinued to the Diſtreſs, at which Day one appears, and the other makes 
Default. By the Opinion of the Court, the Writ to the Biſhop ſhall 
iſſue againſt him who made the Default, and the other ſhall be com- 
pell'd to plead, Bro, Breif. al Eveſque pl. 17. 14 Hen. 7. 19. 


e 
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(Z) What ſhall be deemed a ſufficient 
Title. 


1. IN a Quare Impedit againſt two, and one pleads, that he claims 
| nothing, &c. but conveys a Title to the King, who p2eſented 
him, and the other makes another Title; if the Plaiatiff be 
afterwards nonſuited, the Pꝛeſentee ſhall not have a Writ to the 
Biſhop, fo2 that which he pleaded, was but an Excuſe of a 
— and R, Cer have a Carit to the Biſhop ; but the 
other ſhall Have the Urit, 14 Hen. 4. 10. 

1 In a Quare Impedit againſt the Biſhop and others, if the 
others make Default, and the Biſhop appears, altho' the 
nee ſhall not have a Writ to the Biſhop againſt the others 

o made Default without Title ; yet it he counts againſt the 
Br». Breif ab Biſhop, that ſhall be a ſufficient Title againſt the others. 
Evefque pl.23. 10 Hen. 6. 5. 


Writ to the Biſhop. 


(A) Upon what Plea it ſhall be granted. 


Bro, ol I, 1* a Quare Impedit, if the Defendant pleads, that he did not 
2 1. diſturb him, the Defendant ſhall have a Writ to the Bilhop, 
„ Hen, 4. 3a. 17 Ed. 3. 71. 

Z c bis was · to ſave the Damages, Ibid. pl. 14. 21 Hen. 6. 45, 22 Hen, 6. 28, 29.) 


2. In a Quare Impedit, if the Detendant pleads, that pending 
the Writ, the P2elentee of the Plaintiff was admitted, inſtituted 
and induted by the Biſhop, the Plaintiff ſhall have a Trit to 
the Biſhop, becauſe he doth not deny the Diſturbance, no2 the 

| Right of the Patron, 11 R. 2. Quare Impedit 144. adjudged. 

(«) Hob, 320. 3. In a Quare Impedit againſt the Ordinary and others, if the 
11 Ordinar — 18 that he claims nothing but as Ordinary, the 
zainſt the In- Plaintiff thall habe Judgment againſt the Ordinary immediately, 
cumbent, and t HAVE A Trit to the Biſhop, but ceſſat Executio, 17 Hen. 7. 


he pleads ze | 
DORN fo, Kell. 43. | 


becauſe he does not juſtify the Diſturbance, but leaves the Plaintiffs Title confeſs'd and wncontroverted, Feb, 162. 


4. Per Paſton, Where the Biſhop pleads, that he preſented by L. 
and that he clainu nothing but as Ordinary, the Plaintiff may rn 
ment, and recover the Preſentment. Fr Markam, That's true, but he 
ſhall zot have a Writ to the Biſhop, becauſe it ſeems he ſhan't remove 
the Biſhop's Clerk, Bro. Breif. al Eveſque pl. 14, 22, Hen. 6. 28, 29. 
F. The Biſhop claims nothing but as Ordinary, and concludes with a 
Prayer of Judgment, whether he ought to be charged to be a Diſtur- 
ber, without a ſpecial Diſturbance ſhewn ; the Plaintiff offer'd to re- 
leaſe the Damages, and pray'd Judgment, and a Writ to the Biſhop. 
Babbington, that you can't do, for the Damages are not taxed ; but it 
ſhall be recorded that you would not have Damages; and ſo it was done, 
and the Plaintiff had a Writ to the Biſhop, Bro. Qua. Imp. pl. 150. 
10 Hen. 6. 4. Bro. Breif. al Eveſqu- pl. 23. 


2 6, Upon 


Writ to the Biſhop. 177 
6. Upon a Quare Impedit brought againſt the Patron and Incumbent, 
and the Patron makes Default, and the Incumbent pleads to the Writ 
which is found for him. The Incumbent prays that the Writ may be 
abated, and the Plaintiff prays a Writ to the Biſhop thro' the Patron's 
Default; and the Writ was abated without any Writ to the Biſhop, by 
the Advice of the Judges of both Benches, 7 6. 15, Bro. Breif. al 
Evelque pl. 13. = And if the Plea had been in Bar, and it had been 


found for the Incumbent, he could not have a Writ to the Biſhop, 7 H. 6. 
15. Bro. Breif. al Eveſque pl. 30. | 


Writ to the Biſhop. = 


(8) In what Caſes it ſhall be granted. 


cumbent pleads that he is the Parſon imperſonate, as that fe“ 

© is preſented, inſtituted and induted, and pleads a good Bar, aguinit the 
und the Patron alſo pleads his Title, but does not acknowledge Paton aud In. 
any Bain of the Pꝛeſentee, and agen is given againſt 1 
the Plaintiff, the Patron ſhall have a Writ to the Biſhop, foz sean, 
the falſe Plea of the Jncumbent ſhall not conclude the Piea in and the 
becauſe the Patron cannot contradi# the Incumbent's Plea in Incunbent 
that Point, Hob. Rep. 262. Pulſton's Caſe, pleads to rhe 


Writ, which 
is found for him; the Incumbent prays that the Writ may abate, and the Plaintiff prays a Writ ro the Biſhop 
for the Parron's Default, But the Writ abated without any Writ to the Biſhop, by the Advice of the Juſtices 


of both Benches, Bro. Breif. a Eveſque pl. 13. 7 Hen. 6. 15, Bro, Breif. al Eveſque pl. 30. 5 Hen, 6. 37. 


2. Tf a Quare Impedit be bzought againſt the King's Incumbent, 
and he pleads that he is Parſon tmperſonate, and pleads a good 
Bar againſt the Plaintiff, ſhewing a good Title in the King to 
preſent, by Reaſon of Simony; upon which the Plaintiff demurs, 
and it is adjudg'd . 1 him. Tho' in this Caſe the Defen- 
dant hath pleaded, that he is inſtituted and induied, yet the 
King may ſuggeſt to the Court, that he is not inſtituted and 
induited, contrary to the Plea of his Pꝛeſentee, becauſe that the 
Title appears fo2 the King, which is as a third Perſon always 
zeſent in Court, and ſhall not be bound by the Plea of his P2e- 
entee; and upon this Suggeſtion enter'd, he ſhall have a Writ 
to the Biſhop, Mich. 15 Jac. C. B. between Benedict and Winchcombe 
and Puliton, adjudg'd per Curiam, præter Hutton, who was of a 
contrary Opinion, Hob. Rep. 261. the ſame Caſe. 

3. But it ſeems that without this Suggeſtion, the King ſhall 
not have any Urit to the Biſhop, Mich. 15 Jac. C. B. in this 
Point the Court was divided. TORY : 

4. Sir John A. brought a Quare Impedit againſt the Biſhop of Glouceſter 
and C. and counted upon a Diſturbance to preſent 1 Nov. C. as Incum- 
bent pleaded that 1 May next after the ſaid 1 Nov. he himſelf was pre- 

ſented to the Church by the Queen, the Preſentment being devolved 
to her by Lapſe; the Queen in this Caſe could not have a Writ to the 
Biſhop, for her Title by Lapſe being once executed is gone; and now 
when the Incumbent hath loft his Incumbency by ill pleading as he 
may do as well as by Reſignation or Deprivation, yet the ſame ſhall 
not turn to the Advantage of the Queen ; and by what Manner ſoever 
the Incumbent preſented by the Queen by Lapſe boek his Incumbency, 
ſhe ſhall not preſent again, 1 Leon. 194. Arundel and the Biſhop of 
Glouceſter, Mich. 32 & 32 Eliz. C. B. 


2 2 56. This 


1 N a Quare Impedit àgainſt the Patron and Incumbent, if the In- @ 4 Nuare 
he f 
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\ . Writ to the Biſhop. 


5. This Difference 1s taken by Pemberton arguendo, that where the King 
has a good Title, no Recovery againſt his Clerk ſhall affect the King's 
Title; he ſhall not be prejudiced by a Recovery to which he is no 
Party, 1 Mod. 255. If the King have a defeaſable Title, as by Uſur- 
pation; there, if the rightful Patron recovers againſt the King's Incum- 
bent, the King's Title fall be bound, tho' he be not a Party; for his 
Title having no other Preſentation : When that 1s once avoided, the 
King's Title falls together with it. But, ſays he, tho' the King's Title be 
only by Uſurpation, yet a Recovery againſt his Clerk by a Stranger, 
ſhall not prejudice the King, becauſe there may be Covin between them, 
and the King may be tricked. But per North, the King's Title by Uſur- 
pation ſhall be avoided by a Recovery againſt his Clerk, tho' the Re- 
coveror were a mere Stranger. 1 Mod. 255, 256. the King againſt Thorn 
bury and S$tudly. 2 50 

6. In a Puare Hnpedit againſt Three, and the Plaintiff recovers by De- 
fault againſt one, the Judgment 1s, that he ſhall have a Writ to the 
Biſhop, and Damages for half a Year, and a Ceſſul Executio till it be 
tried againſt the other Defendants; for otherwiſe this Execution againſt 
one ſole, would abate the Writ againſt the others, becauſe he could not 
recover the Preſentation againſt the others, when he hath the Preſenta- 
tion by an Execution upon the firſt Judgment : So in Treſpaſs againſt 
two, and it is tried againſt one, if the Plaintiff takes his Execution 
againſt him, the Writ ſhall abate againſt the other, Bro. Dua. lp. 
17, 22 £4. 4 1-198. .4. 11. 13. 


ä 
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Writ to the Biſhop. 
(C) To whom it may be granted. 


wy F @ Quare Impedit be bzought againſt the Biſhop and others, 

I and the Biſhop be found a Difturber, the Writ ought to be 

( And for granted to the (a) Metropolitan upon a'P2ayer to recover, Temp. 
we Gur. Ed. 1. 83. Put fo2 a Rule contra 30. 


to the Guar- 


(ian of the Spiritualties ſede vacante, Bro. Breif. al” Eveſque pl. 5. 7 Hen. 4. 37. 


2. In a Quare Impedit againſt the Incumbent and O2dinary, if 
the Incumbent claims from the Oꝛdinary by Reaſon of Lapſe, and 
qa Crit is awarded againſt him as a Oiſturber, tho' the D2dinary 
pleads that he claims nothing but as Oꝛdinary by Lapſe, yet 
upon the Paper of the Plaintiff, the Writ ſhall be awarded to 
he Pctrapoutan, 19 Ed. 3. Quare Impedit 153. 5 Hen. 7. 22. Quzre 
Hen, 4. 22. b. | 
3. In a Quare Impedit againſt the Patron and D2dinary, if the 
Bilbop claims nothing but as Dwdinary, upon which Judgment 
is given againſt him with a Ceſſat Executio, and atterwards Judg- 
ment is alſo given ago the Patron, and a Trit to the Bi⸗ 
ſhop is granted againſt him; that may be directed to the ſame ©2- 
dinary, tho' he be a Party to the Writ, becauſe he is not found 
re 6 Co. 49, Boſwell's Caſe, Novel Entries 494. To the 
uardian of. the Spiritualties of the ſame Oꝛdinary. 
4. And in the ſain Ca 3 the Crit, to the Biſhop may be award- 
ed to the Metropolitan, vecauſe the Ozdinary is a Party to the 
Bro. Breif. a tit, 8 Hen. 4. 22. b. Adjudg d in C. B. and that aſſign d fo2 Erroꝛ 
value #6 upon. a Writ of Erro2, but there it was found, that the Biſhop 
collated to the Church by Lapſe, Contra 5 Hen. 7. 22. But Quzre. 


5. Jn 


writ to the Biſhop, 175 


5. In a Quare Impedit fo2 a Church within the Jurildickton of 
York, if the Writ to the Bilhop be awarded to the Archbiſhop of 
Canterbury, it is not void, but only erroneous, Trin. 3 Jac. per 
Curiam. 

6. In a Quare Impedit if the Archbiſhop of York be found a Di- 
ſturber, the Writ hall be awarded to the Archbiſhop of Canter- 
bury, Trin. 3 Jac. C. B. It was ſaid to be the uſual Courſe, Dy. 327. 
pl. 7. 16 El. adjudgd. Co. Ent. 496. 

7. Ik a Quare Impedit be bought againſt the Patron, Incum 
bent, and the Archbiſhop of Canterbury, Guardian ok the Spiri⸗ 
tualties of Chicheſter, ſede vacante of the Biſhop, and after a Bi- 
ſhop is created, and afterwards Judgment upon non ſum infor- 
matus ig given fo2 the JIlaintiff, the Writ ſhall be awarded to the 
(a) Bithop of Chicheſter, becauſe he is the immediate Owinary, @ o ae 
and the Officer of the Court, Mich. 5 Jac. C. B. (b) Sir Thomas wi? x;,: 48. 
Pelham's Caſe, per Curiam. (o) Ney 148. 

8. {hen the inferio2 Oꝛdinary is found a Diſturber ſede vacante the fane Cate, 
of the Archbiſhop, the Writ hall be awarded to the Guardian of 
the 1 of the Archbiſhoprick, Temp. Ed. 1. 83. put fo2 a 

ute. 

g. P:r Thorpe, after he has had a Writ to the Metropolitan there, he 
can't have a Writ to the Bithop afterwards. And he held, that if he 
had a Writ to the Biſhop, or to his Lieutenant who would not ſerve the 
Writ, there he ſhall be in Contempt to the King, and the Plaintiff 
{hall recover his Damages; but when he has had a Writ to the Metro- 
politau, he can't reſort back to the Biſhop. And afterwards Finch ſaid, 
that the Metropolitan had certified that he was out of his Juriſdiction, 
and the Biſhop out of the Kingdom, and had made a Vicar his Lieu- 
tenant, to do all Things for him. To which Thorpe anſwered, we are 
not apprizd, whether he hath made ſuch Lieutenant or not, and till 
he hath certified that he hath done ſo, we can't write to any one but 
to him who is the immediate Officer, which is the Biſhop, Bro. Breiſ. al 
Eveſque pl. 12. 28 Ed. 3. 12. 22. 

10. A Quare Impedit was brought againſt the Archbiſhop, Biſhop and 
three other Defendants ; the Archbithop pleads that he claims nothing but 
as Metropolitan; the Biſhop, that he claims nothing but as Ordinary; and 
the others as Diſturbers make a Title; upon « for the Plaintiff. 
The Writ was awarded Metropolitano, and held good. Per Coke, if the 
Meiropolitan is no Party, the Plaintiff may have a Writ to him, and the 
naming him in the Writ will not alter the Caſe. The Objection was 
upon the Caſe in Fitz. Nat. Breu. fol. 38. where it is ſaid, if the Biſhop 
be a Party, the Plaintiff there hath his Ele&ion to have a Writ either 
to the Biſhop or to the Archbiſhop, but this was ſaid to be intended 
where he is a Diſturber, and not where he is only pars nominata; and 
5 Hen. 7. fol. 2 2. thus cited, where it is ſaid, that if he claims only as 
Ordinary, the Writ ſhall be directed to him, unleſs there be a ſpecial 
Diſturbance ſhewn ; with which agrees 33 Hen. 6. fol. 14. Bohun's Caſe, 
and 21 Ed. 3. fol. 34. where the Rule is given, that the Writ ſhall be 
directed to the Biſhop, where he is not found a Diſturber ; but if a Di 
ſturbance be found in him, then the Writ may be directed at the Plain- 
tiff's Election, either to the Biſhop or the Archbiſhop ; and ſo is 20 Ed. 2. 
Fitz. Title Proceſs pl. 42. 3 Brownlow 177. Grange ver. Denny. 
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Writ to the Biſhop. 
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Writ to the Biſhop. 


The Return by the Biſhop. 


Un a Writ to the Biſhop awarded fo2 the Plaintiff, on a 
Suit in a Writ of Quare Impedit between Subjects; if the 
Owinary returns, That pending the Quare Impedit, and before Fuds- 
ment, it was found by a Commiſſion of melius inquirendum that the Advou- 
ſon with other Lands of the Plaintiff which were held of the King in Capite, 
deſcended to the Plaintiff from his Father, and that the Plaintiff was aud yet 
is under Age, and the Lands ſeiſed into the King's Hands, wherefore the 
King preſented to him one B. a C zrk (the Church being then vacant, and 
having been ſo for three Months before the Delivery of the Writ to him) 
whom he admitted, &c. and that ſo the Church is full, wherefore he could not 
(a) Becauſe if execute that Writ, Dy. 9 Eliz. 260. pl. 21. By the (a) better Opinion 
che Return be Of the Court the O2Dinary is not eſtopped to make ſuch a Re- 
falſe in that turn of the King's Title, and the Plenarty of the Church of his 
Particular, the Incumbent; by any Thing contained in the Recozd, 
have a tos non admiſit and a Scire fatias againſt the new incumbent, Dy. 260, And tho' the Biſhop 
le named in the Writ, yet if he is not a Party nor privy to the Plaintiff's Verdict, but claims only as Ordi- 


nary ; ſo that he does not acknowledge the Plenarty of the Church, therefore he is not eſtopped to make this 
Return, Jbid, 


6 


In a Quare Impedit by two __ an Abbot and JV. C. the Proceſs was 
continued to a Diſtringas, and the Defendants made Default, and the 
Plaintiff had a Writ to the Biſhop, which was returned not ſerved, upon 
which an Alias and Plures were awarded, and then the Biſhop returned, 
That 13 Oct. 1643, I. B. was the Parſon, and reſigned to him, to which he 
agreed, and accepted of the Reſignation ; and 4 December next the Biſhop 
certified the * to the Abbot being Patron, and the Church continued 
vacant till the 28th of January, whereupon the Biſhop by Lapſe collated the 
Church to W. C. Clerk, who was inſtituted and indutted, and afterwards the 
Writ was delivered to him 1he 12th of January, after the Collation by Lapſe. 
Some ſaid, the certifying this Matter was not a good Return, becauſe 
the Reſignation and Collation was pending the Writ of Quare Impedit. 
Per Curiam, this does not appear to the Court, nor whether V. C. who is 
preſented, be the ſame Perſon that is the Defendant, therefore it ought 
to be ſhewn by the Plaintiff; and by ſome; he who is the Defendant 
ſhall be bound by the Judgment of the Plaintiff, if he be the ſame 
Perſon that is preſented, for he 1s the Party to the Writ, and he who 
purchaſeth pending the Writ, ſhall be bound ; otherwiſe as to the Biſhop: 
Here he ſhall not be bound, for he is no Party to the Writ ; and there- 
fore if the Plaintiff will not plead in Certainty, that the one and the 
other is one and the ſame Perſon, it ſhall be intended he is a Stranger 
of the ſame Name, wherefore it was averr'd accordingly, and that the 
Abbot was not the very Patron, Bro. Qua. Imp. pl. 123. 5 Ed. 4. 115. 

The Archbiſhop returned to a Writ awarded to the Metropolitan, that 
before the coming of the Wru (viz. ) ſuch a Day, the Church was full of 
Doctor Grant, ex Collatione of the Biſhop of Rocheſter, who had collated 
by Lapſe; and this Return was adjudg'd inſufficient. It is ſaid to be 
clear, that tho the ſix Months paſs, yet if the Patron preſents, the Bi- 
ſhop ought to admit, tho it be after the Title devolved upon the Me- 
tropolitan, or the King, Hutton 24. 

If the Biſhop returns, that the Church was full by the Preſentation of 


a Stranger, it is clearly void, Lit. Rep. 24. per Henden, Hetley 131. 


I 
Theſe 


Writ to the Biſhop. | TY 


Theſe Returns that the Church was full before the Receipt of the 
Writ, are always ruled inſufficient ; for the Biſhop ought to execute 
the Writ when it comes to him, 9 Elz. Dy. 18 Ed. 4. 7. Hetley 130, 

* 

"But if a common Perſon recovers, and has a Writ to the Biſhop, if he 
returns that the Church 7s full before of his own Preſentment, that is good, 
Hetley 130, in Sir John Hall's Caſe. 


(E) Writ to the Biſhop. 


Who ſhall be removed. 


F a Man recovers againſt the Patron, omitting the Incumbent, 
he thall not ouſt the Incumbent, becauſe he was not a 
Party to the Suit, fo? he ſhall not be ouſted without an Anſwer, () 5, 2: 
i. e. without an ragt of dekending himſelk, (a) 9 Hen. 6. 4%. 5. 7. 
56. b. dubitatur 19 Hen. 6. 68. bd. the ſame Caſe, 
2. But if a Yan recovers againſt the Patron, he ſhall ouſt the ( bur the 
Incumbent pꝛeſented by the ſame Patron pending the Urit, be⸗ Party not na- 
cauſe the Recoveroꝛ could not name him in the Writ, 19 Hen. 6. wed in the 
68. b. 6 Co. 51. b. Boſwell's Caſe, — 
out a Scire facies, tho he comes in pendente placito, becaiiſe he can't be removed without having an Opportu- 
nity of anſwering : Therefore upon the Writ to the Biſhop, and a Return made by him upon ſuch Writ, at 


there is another Incumbent in the Church by a Preſentment made pendente placito, a Writ of Scire facias ſhall 
Uſue, ard the Incumbenc thereupon ſhall be removed, 2 Crs. 93. 


3. If a Stranger uſurps by a Pꝛeſentment, pending the UUrit () so in «1 
of Quare Impedit, his Clerk ſhall be removed by the Judgment in eee 
A Quare Impedit, 6 Co. 51. b. | unbent 


comes in hy 
the 4044 of any Stranger againſt whom the Plaintiff hath a good Title, the Clerk ſhall be removed, 
6 Co. 51. | 


4. So if the King pꝛeſent without a Title, pending a Quare Impe- 

dit againſt another Diſturber, and the King's Clerk is inſtituted 

and induced, yet he ſhall be removed by the Judgment in the 

Quare Impedit, 6 Co. 51. b. Boſwell's Caſe reſolved. | | 
So if the King pꝛeſents to my Church (and his Clerk is gh 

inflituted) whereupon J bzing a Quare Impedit againſt the Jncum- 

bent only (as J might) and pending this Writ, the Ring p2e- () ru agree, 

ſents another Clerk, who is indufed (the firſt not hav 1 ſo wich the Rule 

been) pet that Clerk ſhall be removed by the Judgment in a ha down by 

Quare Impedit, 6 Co. 51. b. my Lord An- 


derſon, that 
when one Gomes under or after the Title of the Party recovering, whether he be Plaintiff or Defendant, the 


Clerk ſo preſented pendente Lite, ſhall be removed, Gouldſb. 3. pl. 7. and the Expreſſion made Uſe of as a Rea- 
fon in this Reſolution in 6 Co. is, that the Clerk fo preſented, inſtituted and inducted upon the King's Preſent- 
ment, came after or under the Title of the Plaintiff ; and the King's Incumbent fo inducted, after anorher had 
been inſtituted, does not at all vary the Caſe; for tho' the King may preſent a ſecond Incumbent after his firſt 
had been inſtituted, which ſhall be a Revocation of the firſt Preſentment, inaſmuch as the Church againſt the 

King is never full till Induction; yet the ſecond Incumbent fo preſented pendente Lite by the King, is by my 


Judgment againſt the Incumbent, a Preſentation by the King without a Title, and conſequently a Prelentatiog 
by him under my Title who recovered, | 


6. Ik pending a Quare Impedit againſt J. S. the Plaintiff be 

outlawed, whereby the King pꝛeſents, and his Clerk is inſtituted 

and induſted, and atterwards _ Outlawry is reverſed, and the 
a A 


Plaintiff 


182 Writ to the Wilhop. 


(4) By me Plaintiff recovers in a Quare Impedit, he ſhall (a) remove the 
hel Court; Incumbent of the King, becauſe by the Reverſal of the Out⸗ 


PreterPeriam Id, the Pꝛeſentment by the King is without a Title, 30 Elis. 
who would Cornwall's Caſe cited Mich. 3 Jac. B. R. 


have it, that | 

4 Preſentation was a Thing of Neceſſity, and to be ſupplied on every Avoidance z and that therefore the King”. 
Preſentee oug ht not to be removed, Sau. 89. Caſe 166, Owen 2, 3. the ſame Caſe. The Argument 
made Uſe of to ſupport the Preſentment by the King, was, that the Preſentation by the Outlawry was veſted 
in the Crown, and executed before the Outlawry was reverſed, and fo by the Reverſal could not be diveſted ; 
but notwithſtanding that Argument, Judgment was given for the Plaintift to have the Incumbent removed. 
For this Out lavry being reverſed by a Writ of Error, the Party bringing the Writ of Error, 1s reſtored to tlie 
Preſentment by the Judgment of Reverſal, becauſe the Preſentment was in this Caſe the only Thing forfeited ; 
and the Judgment of Reverſal, which is, that the Party outlawed ſhould be reſtored to all Things which he 
hath been deprived of by Means of the Outhawry, it would be vain and idle if he was not to have his Preſen- 
tation; ſo conſequently it was a Preſentation without a Title in the King. But if a Perſon outlawed hath a 
Manor, to which an Advowſon is appendant, and the King is to take the Profits, and preſents; there the 
Party, tho? he reverſes the Outlawry, ſhall not be reſtored to his Preſentment; but ſuch Preſent ment is like 
Fruit fallen from the Tree whilſt it was in the Hands of the King. So if the King grants Copies, the Heir ſhall 
not defeat em after his Reſtitution in Error, becauſe they are Things neceſſary to the Principal, which is the 
Manor. And note, this Difference was taken, that where an Advowſon, ?. e. the Right of Preſentation when 
the Church is full, comes to the King's Hands as a Forfeiture by an Outlawry; and the King preſents, and 
afterwards the Ontlawry is reverſed, the King ſhall enjoy the Preſentment, becauſe there the Preſentment came 
to the King as a Profit of the Advowſon. But where the Church is vacant at the Time of the Outlawry, and 
the Preſentment is thereby forfeited merely as a Chattch and diſtinct by itſelf (i. e. inherent to nothing elſe as 
its Principal) thereupon the Outlawry's being reverſed by a Writ of Error, as the Principal Caſe was here, 
the Party ſhall have a Reſtitution of the Preſentment; and conſequently the Incumbent thus preſented by # 
Title under a voidable Outlawry, which when avoided is a Preſentment without a Title, ſhall be removed by a 
Scire facias upon the Judgment of Reverſal, Mo. 269, 270. 1 And. 148. Owen 2, But in this Caſe of a Pre- 
ſentation being veſted in the King, as a Forfeiture by an Outlawry, if the Party ontlawed recovered the Pre- 
ſentation by a Judgment in a Quare Impedit, the King ſhall remove the Incumbent by an Execution upon thar 
Judgment, #.e. by iſſuing out a Sci. fa. againſt the Incumbent, tho? it was ſtrongly urg'd, rſt, that ſuch Writ: 
would not lie for the King, for two Reaſons ; firſt, Becauſe the Judgment is, that the Party ſhall have a Writ 
to the Biſhop, and therefore the King can't have Execution of this Judgment, becauſe the Words of the Judg- 
ment are not thereby ſatisfied ; and likewiſe there is no Privity in the King to ſue out Execution. The ſecond 
Reaſon was, becauſe the King hath the Preſentation veſted in him as a Chattel from the Time of the Outlawry ; 
In which Caſe he is in by Law, without a Scire facias, or any Office found; and therefore being in Poſſeſſion, 
he ought to preſent, and upon a Diſturbance have his Quare Impedit. But in this Caſe the King hath Privity 
enough to ſue out Execution; and as it is a Thing in Action, therefore it can't be a Thing in Poſſeſſion in tlie 
King; ſo he is not to preſent, but to ſue out an Execution upon this Judgment, Moor 241, Caſe 378. 


7. It two Patrons pꝛeſent, and the Biſhop refuſes both their 
Clerks, one of theſe Patrons may b2ing a Quare Impedit againſt 
the Biſhop ſole ; and if pending the Writ the other Patron ſues 
out a Duplex Querela in the Arches againſt the Biſhop, and there- 

upon Pꝛoceſs is made out, and „ the Biſhop's Default the 
Archbiſhop receives the Patron's Clerk, who is inſtituted and in- 

ducted, and in Poſſeſſion fo2 fix Months; and afterwards the 
Plaintiff in a Quare Impedit recovers, he ſhall remove the Jncum- 

ent of the other Patron, who came in pending the Writ by a 

For 572-.. Crit to the Biſhop, between Bennet and Edwards, Trin. 41 Eliz. 

B. R. adjudg'd in Mich. 3 Jac. B. R. 

8. Ik the King uſurps upon me, and his Clerk is inſtituted 
and indufed, againſt whom J bzing a Quare I and pend⸗ 
ing the Writ, the Incumbent reſigns, and the Ring pꝛeſents an- 
other, who is alſo inſtituted and indufed ; and afterwards, and 
after the ſix Months are paſs'd, J recover in a Quare Impedit : In 
this Caſe, by my TUrit to the 2 the King's laſt Incum⸗ 

\ 73: Cie bent, tho he had been in fo2 fix Months, ſhall be removed, be- 
2 vy Cauſe he came in pendente Lite. Contra (bj Dyer 21 Eliz. 364. pl. 28. 
Juſtice Cruse in the Caſe of Harris and Auſten, 3 Bulſt. 45. | 


9. Ik a Stranger pꝛeſents a Stranger upon a good Title, 
and the Stranger is inſtitutnd and indufed, and afterwards the 
Plaintiff recovers, yet he ſhall not remove that Jncumbent, 
Mich. 3 Jac. Boſwell's Caſe, Paſch. 1 Jac. C.B. it was doubted. 
18 Hen. 7. Kelw, 49. per Curiam. becauſe he is a Stranger to the 


W258 10. So 
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Writ to the Biſhop. 


| 79; 


10. So if a Stranger pꝛeſents the ſame Defendant (pen — — 


the Writ) yet he ſhall not be removed, tho' he be adjudg'd a Di- 
ſturber Upon the firſt Pꝛeſentation Ney which the Quare Impedit 
is brought, Mich. 3 Jac. B. R. Boſwell ' g Caſe to the contrary, 

11, Ik A. ſeiſed of a Mano, to which an Advowſon is appen- 
dant, be outlawed in a Perſonal Aﬀton, and afterwards the Church 
becoines vacant, and A. preſents his Clerk, and the Om” (upon 
a Diſturbance made by B. who pretends a Title) refuſes him; 
whereupon A. bzings his Quare Impedit againſt the Biſhop and B. 
and declares, and afterwards the King p2eſents B. on the Out- 
law2y of A. Dn which Pꝛeſentment B. is admitted, inſtituted 
and induited ; and atterwards the Outlawzy is reverſed, and all 
that Matter appears upon the Pleadings. Jn this Caſe A. ſhall 
have Judgment againſt B. becauſe he comes in pendente Lite upon 
a Title, which is alſo avoided, pending the Writ. And allo E. 
was not Incumbent at the Time of the Writ purchaſed, and 
could not plead to the Title, Mich. 16 Car. between Risby and 
Pool, adjudg'd per Curiam. 

12. In a QuareImpedit againſt B. if the Plaintiff be nonſuited, 
whereupon B. hath a Writ to the Biſhop, who was not Party 
to the Suit. In this Caſe, tho' the Biſhop hath collated befoze 
the Writ ſerved; yet inaſmuch as he had not collated befoze the 
Judgment, and within the fix Months, the Biſhop's Clerk hall 
be removed, Co. Magna Charta 363. 

13. Ik a Pan recovers in a Quare Impedit, againſt the Patron 
and Incumbent, within the fix Months, he ſhall remove the In⸗ 
cumbent, 19 Hen. 6. 68. b. 3 

14. Jf a Man bzings a Quare Impedit againſt the Patron and 
Incumbent, within the fir Months, and recovers after the fir 
Honths, yet he ſhall remove the Incumbent, 39 Ed. 3. 15. ad- 
u 


gd. 

15. And in an Afſiſe of Darrein Preſentment 02 Quare Impedit a- 
galnſt Patron and Incumbent, bzought after the ſix Months 
paſs Þ, if the Defendants do not plead Plenarty by fix Months 

efo2e the Aﬀion bꝛought, but do plead other Matter in Bar, up- 
on which Tfſue is join d, and a Gerdick found fo2 the Plaintiff, 
the Incumbent ſhall be remov'd upon the Judgment on this 
Qerdit, becauſe the Incumbent was a Party to the Writ, and 
might have pleaded it, Hill. 9 Car. B. R. between the Biſhop of 
St. David's and Lott; ſo adjudg'd upon a Writ of Erro2 upon a 
Judgment in an Aſſize of Darrein Preſentment in Wales, and the 
firſt Judgment affirmed, in BMC it was not enquired when the 
Church became void, but that fix 
fo2 the Cauſe atoꝛeſald, it was ſaid not to be material to be en- 
quired off, becauſe, when the Jury had found, that the ſir Months 
were now paſſed, and had aſſeſſed Damages fo2 half the 47 it 
ſhall be intended that the ſix Months paſſed pending the Ulrit, 
and not befoze the Action b2ought, Hill. 8 Car. B. R. Rol. 454. 
16. If a Man bꝛings a Quare Impedit, the Church being full by 
his own Pieſentation, and 4 Title is found fo2 the Defendant, 
yet he ſhall not remove the Plaintiff's Clerk, becauſe he might 
have abated the TUrit, becauſe the Church was full by the Plain- 
tut 's ww Preſentation, at the Day of ſuing out his TUrit, 
19 Hen. 6. 68. b. 

17. In a Quare Impedit againſt the Abbot and Incumbent, who make 
Default upon the Diſtreſs, upon which a Writ was awarded to the Bi- 
ſhop for the Plaintiff; upon which the Biſhop returns, that the Incum- 
bent had reſigned, of which he had given Notice to the Prior, and Lapſe 


incurr'd, and the Biſhop collates the former Incumbent, and then this 


Writ came to him. Now, tho' the Incumbent comes in by Title, yet 


he is bound by the Judgment, and ſhall be removed, 2 Leon. 114. Caſe 
153. Parke and Harrold's Caſe. 
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Writ to the Biſhop. 


18. A Puare Impedit was brought by KR. H. againſt five, and three of 
them bring a Pnare Impedit againſt the Plaintiff of a later Date, for 
which K. 2 pray d that all may be determined upon his Prior Writ, 
and that the other might be diſcontinued, or Nonſuit, but denied, and 
agreed that each ſhall anſwer to the others Writ. And if ſome of the 
Plaintiffs appear in a Quare Impedit, and ſome not, a Summons ad ſe- 
guendum ſimul ſhall iſſue before the others ſhall proceed, Bro, Qua. Imp. 
pl. 153. 11 Hen. 6. 13. | 


Of a Writ of Ne admittas. 


F a Quare Impedit is — (omitting the Ordinary a Deſendant) and 
[| either Party is apprehenſive that the Biſhop will admit the other's 
Clerk pending the Suit, he may within ſix Months after the Avoidance, 
before the Title of Lapſe incurs to the Biſhop, and after the Quare 
Impedit is returned, have a Writ of Ne admittas, for 'tis in Vain to ſue 
it out when the Title of Lapſe is devolved on the Biſhop ; and per Moyle 
Juſtice, the Plaintiff in a Suare Impedit ſhall not have a Ne admittas till 
the Writ of Quare Impedit be returned, i. e. not between the Tee and 
Return in Banco, for no Plea is then depending, Bro. Qua. Imp. 124. 
2 Ed. 4. 11. Reg. Orig. 31. F. N. B. 37. - 
Which Writ of Ne admittas runs thus; GEORGE the Sond, Eg. To 
our Right Reverend Father in God, Edmund, Divine Providence, Lord 
Biſhop of London, GxeeT1NG, We prohibit you from. your admitting a Far- 
ſon to the Church of J. which (as we are inform d) it vacant, and concerns 
the Advowſon, whereof a Diſpute hath ariſen in our Court between us and 
A. B. and I. S. Biſhop of B: till it Pall be determined in our ſame Court, 
whether it belongs to us or the ſaid Biſhop to preſent at the ſaid Avoidance, 


r. 


And this Writ does not lie if the Plea be not depending in the King's 
Court by Jaa Impedit or Darrein Preſentment, and therefore there is a 
Writ in the Regiſter, directed to the Chief Juſtice of C. B. to certify to 
the King in his Chancery, if there be any Plea before him and the other 
Judges, between the Parties, Ic. So that this Writ ſhould not be grant- 
ed till this be done. But yet it may be had out of the Chancery, 
before the King is certified, that ſuch Plea of Quare Impedit is depend- 
ing, and then the Party grieved may require the Chief Juſtice to cer- 
tify, New. Nat. Brev. 83, 84. | | 


The Writ runs thus: | 

GEORGE the Second, Sc. To the Reverend Father in God (or in Chrift) 
Edmund, Lord Biſhop of London; Altho' by our Writ we have prohibited 
you, that you ſhould uot admit a Parſon to the Church of J. (fo go on re- 
citing the Writ of Ne admittas) Nevertheleſs, becauſe it appears to us, by 
the Certificate of. our faithful and well beloved Sir Robert Eyre, Knight, 
our Chief Juſtice of our Court of Common Bench, that uo Plea is depending 
in the ſaid Court before him and his Brethren, our Juſtices of the ſaid Bench, 
between (naming the Parties) concerning the Advowſon aforeſaid, We com- 
mand you, that whatever you know to belong to your Duty in this Particular 
(or in this Cauſe) you freely execute, notwithſtanding our Prohibiton aforc- 
Jaid, Witneſs, &c. | 


—ü— 


8 Nuare Incumbravit. 18 5 


Of a Quare Incumbravit. 


F (notwithſtanding the above-mentioned Writ of Ne Admittas) the 
I Biſhop doth admit the Clerk of any other Perſon pending the Suit; 
and then he who brought the Ne Admitas recovers, he ſhall have a Writ 
of Quare Incumbravit, as follows. 


GEORGE the Second, &c. To the Sheriff of Norfolk, GxeeTr1NG. 
If A. B. ſhall make you ſecure (or will give you Security) that he will pro- 
cute his Claim, Then do you ſummon, &c. Edmund Bifhop of London, that 
he be before our Juſtices, Sc. That inaſmuch as the ſaid A. in our Court be- 
fore our ſaid Juſtices hath recovered againſt C. D. his Preſentation to the Church 
of J. by the Recognition of an Aſſize of Darrein Preſentment there taken 
between them the ſaid Biſhop, notwithſtanding, the ſaid Suit for taking of the 
Aſſize of Darrein Preſentment aforeſaid, was depending in our ſaid Court 
before our ſaid Juſtices, he may ſhew Cauſe why he hath incumbred the ſaid 
Church, to the great Damage and Injury of the ſaid A. and contrary to the 
Laws and Cuſtoms of our Kingdom. And have you there, &c. 


This Writ muſt be ſued out in the Court where the Church is, Fitz. 
Nat. Brev. 41. D. New Nat. Brev. 111. D. 


Bro. Quare In- 
cumbravit, 


fol. 172. pl. 4. 38 H. 6. 15. 


A Subject may ſue it out of that Court where the Record of the | 
Judgment is; but (tis ſaid) the King may fue it out of his Court of 1 cd ; 
Kings Bench, tho the Record of _— „ be in the Common Pleas, „ 


: a mbrav.pl.1. 
Fitz. Nat. Brev. 48. Letter E. Neu Nat. Brev. 111. Letter E. Mich. by 3. 


50. Mich. 17 Ed. 3. 74. 


_ This is an Original Writ, and therefore what is here meant of ſuing 174.3. 74. b. 
it out in the Court of Common Plzas, muſt be intended, that it is to be 21 Ed. 3. 


ſued out of the Court of Chancery, returnable in the Court of Common Plzas, Fiz, Abr. Tit. 


Quare Incum- 


Fitz. Nat. Breu. 48. Letter F. New Nat. Breu. 111. | bravit 2. 6. 
This Writ does not lie, till the Party hath ſued out his Writ of Ne per Tlorpe, 
Aamittas, and delivered the ſame to the Biſhop; for if the Biſhop does If the Bi- 
incumber the Church before the Writ of Ne Admittas be ſued out and — 1 
deliver d to the Biſhop, then the Party ſhall have a Quare Impedit againſt Church 
the Biſhop, and not a Puare Incumbravit , for the Biſhop can't have No- where there 
tice 'till the Ne Admittas be deliverd to him. And if the Biſhop after is no Di- 
the Ne Admittas deliver'd to him, does admit the Clerk for whom it is 71 
found by the Jure Patronatus, yet the other Party ſhall have a Quare In- yet thieWiee 
cumbravit againſt him; and in a Quare Incumbravit he ſhall have Judg- lies. And 
ment to recover Damages, and alſo his Preſentment: But fo ſhall he not fo by Wilby, 


have in a Quare non Admiſit, but only Damages. - 3BEd.3. 27.b. 
B I if the Biſhop 

| n does incum- 

ber within the x Months, tho' no Plea be depending. Which was admitted by Hill and 
Poole, and that there ſhall be a Special Count, and not of a Becovery, The Opinions in the 
Wooks vary, whether this rit may be ſued out when there be no Suit depending; but it ſhould 


ſeem that there ought to be a Suit depending, tho' there be no attual Recovery, as Fitz. Quare In- 


cumbravir pl. 3. —— And Popham ſaid in Cro. Jac. 93. in the Caſe of Lancaſter and Lowe, that the 
Courſe to ſtop Strangers from pꝛeſenting pendente Brevi, was, after a Quare Impedic was depending, 
to ſue out a Ne Admittas to the Biſhop ; and if the Bilhop then, admitted the Clerk of any other, 
pending the Suit, and the Plaintiff recover d, he ſued out a Quare Incumbravit, and thereby removed 
any one pending the Writ by whatſoever Title he came in, and ſhould fozce him who had a Right, 
to his Quare Impedit. But if he did ſue out ſuch Writ of Ne Admittas, if then the Incumbent of 
a Stranger ſhould come in by Good Title pendente Lite, he ſhall bar him in a Scire Facias, and 
ſhalt hold it, Vide 6 Co. 50. b. The Iſſue in that Caſe ſhall not be on what Day the Pꝛohibi⸗ 
tion was deliver d, but whether he received the Clerk befoze the Pzohibition (i. e. the Ne Aqmittas) 
was deliver d to him, 19 Fd. 3. Fitz. Quare Incumbravir pl. 2. Fgreeadle to this is the 19 Ed. 2. 
Fitz. Quare Incumbravit pl. 2. 18 Ed. 3.17. And the Beaſon is, becauſe the Parron need not ſhe bo 
the Bight of Patronage to be in him, foz the Ne Admittas with the Recovery gives him the Þttion, 
tho' he be not the true Patron. See 8 R. 2. Fitz. Qua. Imp. 199. —— But his Tempoꝛalties are not 
to be ſeiz'd at Common Law, Fitz. Abr. Tir. Qua, Incumbravit pl. 4 Hill. 31 Ed. 3. Hall, 21 Ed. 3. go 
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136 Nuare Jncumbzavit. 
20 Ed. 3 1. In the 21ſt of Ed. 1. It was adjudg'd, That a Man ſhall have a Snare 
— 4br. Tit Incumbravit, without making Mention of any Recovery in the Writ or 


bravit, pl. 7. 


Bro. Qua. In- 
cumbravit, 

F. 172. 4. fl.s. 
New Na. Bre. 
Fitz. Abr. Tit, 
Dua. Incum- 
bravit, pl. 2. 


Count. But by the Rule of the Regiſter, he ought to mention the Re- 
covery, and that ſeems to be the better Opinion, 34 Hen. 6. 39. Fitz. Na. 
Breu. 48. Letter K. New Na. Brev. 112. 

After the Ne Admittas deliver'd, if the fix Moths paſs, the Biſhop 
may preſent his Clerk for Lapſe, and ſhall not be charged by the Writ 
of Duare Incumbravit for the Preſentation ; but it ſeems he can't admit 
the Clerk of the other Man, after the ſix Months paſs'd, for that would 
be againſt the Writ of Ne Admittas deliver'd to him. And fo if the Bi- 
ſhop do preſent the Clerk of the other Party after the ſix Months, who 
had preſented to him before that Preſentment, it makes a Title to the 
Party, tho' it be after the ſix Months, by which it ſeems this Writ of 
— Incumbravit then lies for the Party, Fitz. Nat. Brev. 48. New Nat. 

rev. 112, Letter L. wy 

If the Plaintiff be nonſuited in a Writ of Quare Incumbravit, he may 
ſue out a new Writ, and may vary his Count in the ſecond, from that in 
the firſt; and it is a good Iſſue for the Biſhop to ſay, that he did not in- 
cumber, &. after the Prohibition, i. e. the Ne Admittas deliver'd to him, 
Fitz. Nat. Brev. 48. New Nat. Brev. 112. Letter M. 


19 Ed. 3. 21 Ed. 3. 4%. Bro. Qua. Incumb. fol. 1712. a. pl. 3. 


A Duare Impedit was brought by the Tenant of one Audley, againſt 
the Biſhop of Exeter, and the Plaintiff counted that the Church became 
vacant on the 19th of April, by the Death of J. S. and that a Diſpute 
aroſe between him and William Champernoon, and that the Plaintiff re- 
cover in a Quare Impedit ; and that (pending that Suit) he deliver'd to 
the Biſhop a Prohibition, i. e. a Ne Admittas, at ſuch a Place, and that 
the Biſhop incumbred within the fix Months: The Biſhop pleads, and 
ſhews, that the Quare Impedit bore Date the 9th Day of April, and ſo 
was brought in wrong to the Incumbent, ſed non allocatur, for ſy poſe it 
was brought, living the Patron, if the Parſon dies pending the Plea, and 
the Biſhop incumber it, and afterwards the Plaintiff recovers, a Quare 
Impedit lies: Whereupon the Biſhop taking no Notice of the Ne Ad- 
mittas being ſerv'd on him, pleads, that the Church had been vacant 
twelve Months, and that ſix Months paſs'd before the Recovery, where- 
upon the Biſhop preſented as Ordinary, ab/que hoc, that he incumbred with- 
in the ſix Months, and Reſolved, that what is {aid as to the Avoidance, 
ſhall not go to the Incumbrance : Wherefore, Pole, G5. took Iſſue, whe- 
wg * Biſnop incumbred within the ſix Months after the Avoidance, 
18 Ed. 3. 17. | 

If a Man hath a Writ of Right of Advowſon depending between him 
and another, and the Church becomes vacant pending the Writ, the 
Plaintiff ſhall not have a Ne Admittas to the Biſhop, or a Writ of Puare 
Incumbravit, tho' the Biſhop do incumber the Church, for the Deman- 
dant ſhall not recover the Preſentation upon this Writ of Right of Ad- 
vowſon, but the Advowſon only ; and when he hath recover'd the Ad- 
vowſon in his Writ of Right, if he be diſturbed in preſenting, he is 
put to his Quare Incumbravit, New Nat, Breu. 113. Letter Q. 


Qnuare non admiſit. 187 


Of a Writ of Quare non admiſit. 


HEN a Man recovers an Advouſon, and hath a Writ to the Bi- 

W ſhop to admit his Clerk, and he will not admit him; then the 

Party may ſue an Alias and Huries, or Attachment, Cc. or may ſue a 

Writ out of the Chancery, or out of the Common Pleas, at his Election 

de Quare non admiſit, as well in the Term-time as in the Vacation; and 

in this Writ it is neceſſary that the Plaintiff make Mention of his Re- 
covery, Nat. Brev. fol. 47. Letter C. 

Per = Where a Man recovers in a Quare Impedit againſt J. N. and 
hath a Writ to the Biſhop, and he refuſeth to admit the Clerk, and he 
brings a Quare non admiſit againſt the Biſhop, it is a good Plea that the 
Church 1s in Diſpute between the Plaintiff and a Stranger. For there, 
the Recovery does not bind the Biſhop or the Stranger, and it may be, 
that the Recovery is by Colluſion or without a Title; but as to him 
againſt whom the Recovery is had, it is no Plea that the Church is in 
Diſpute between them, becauſe the Diſputes are determined by the Re- 
covery, of which the Biſhop is bound to take Notice, 34 Hen. 6. 41. 
Bro. Title Quare non admiſit pl. 1. 

In a Quare Impedit by the Grantee of the next Avoidance the Plaintiff 
recovers, and hath, a Writ to the Biſhop, who returns, that the firſt Pre- 
ſentee of the Diſturber had reſigned, and another is in the Church. the 
Plaintiff would have taken an Averment againſt the Biſhop, that tho 
Incumbent did not reſign. But it was not allowed, for the Biihop is 
but an Officer of the Court in this Caſe, and hath no Day to plead, nor 
the Court can't compel him to anſwer to ſuch Averment of the Party, 
without an Original; wherefore the Plaintiff was bid by the Court to 
ſue out his Writ Puare non admiſit if he would, 21 Hen. 7. 8. Bro. Tit. 
Dna. non admiſit pl. 2. : 

It is ſaid that a Quare non admiſit ſhall be brought in the County where 
the Refuſal is, and not where the Church is, 38 Hen. 6. 14. Bro. Tit. Qua. 
non admiſit, pl. 3. Fitz. Na. Brev. 47.F. New Nat. Breu. 109. 

Fer Cur. If the Biſhop admits the Clerk, it is a good Plea for him in 
a Quare non admiſit to ſay, that he admitted the Plaintiff's Clerk, and 

ranted Letters to the Archdeacon to induct him, without ſaying that 
£ is inducted; for it is a good Excuſe for the Biſhop, tho' the Arch- 
biſhop refuſeth, to induct him, becauſe the Plaintiff may commence a 
Suit againſt the Archdeacon in the (a) Spiritual Court, and recover Da- (% Do he 
mages againſt him, for the Induction is Spiritual, 38 Hen. 6, 14. Bro. 415 
Tit. Qua. non admiſit, pl. 3. the Cale. 

If a Man recovers in a Quare Impedit againſt him who hath nothing, 
the very Patron may obſtruct the Execution, and therefore the Biſhop 
ſhall be excuſed in a Writ of Quare non admiſit. Per Huls. 7 Hen. 4. 25. 
Bro. Fiz, Qua. non admijit pl. 4. i | 

Fitz. Nat. Breu. 47. Tit. Dua. non admiſit pl. 11, If the Archdeacon 
refuſes to induct the Clerk, the Clerk ſhall have an Action upon the 
Caſe againſt the Archdeacon, becauſe Induction is a Temporal AF, but 
(ſays he) ſome have ſaid he ſhall have a Citation, &c. becauſe the Arch. 
deacon may have a Spiritual Cauſe to ſhew why he ought nat to induct 
him, New Natura — 109. Letter H. Bro. Quare non admiſit pl, 30. 
38 Hen. 6. 14. ; 


4 
i 
ö 
| 
' 


o CONT I TOO. mt a— wal” - 4 2 8 
4 - 


128 


— ut. 


— — 


Nuare non admiſit. 


34 Hen. C. 41. 


— 


Quare non admiſit. 


Againſt whom. 


1 T is maintainable againſt the Biſhop's Official, Fitz. Nat. Brev. 47. 

FT: 
If the Vicar General does refuſe to admit the Clerk, the Qua. non ad- 
miſit ſhall be brought againſt the Biſhop for that Refuſal ; and if the Bi- 
ſhop does refuſe the Clerk, and afterwards dies, the Qua. non admiſit is 
maintainable againſt the Guardian of the Spiritualties, for this Refuſal 
made by the Biſhop, tamen Quære, Fitz. Nat. Brev. 47. pl. J. New 
Nat. Brev. 110. 


Out of what Court the Writ ſhall iſſue. 


If the King recovers his Preſentment in the Court of Common Pleas, 
yet he may ſue out his Writ of Qua. non admiſit in the Court of King's 
Bench before himſelf, Fitz. Nat. Breu. 47. Tit. Qua. non admiſit pl. D. 

So if a common Perſon recovers in a Quare Impedit in the Common Pleas, 
and the Record is removed by a Writ of Error into the King's Bench, 
and there affirmed, then he ſhall have a Writ to the Biſhop there, and 
ought to ſue his Qua. non admiſit againſt the Biſhop there, upon the Re- 
cord: After the Record removed by a Writ of Error, the Plaintiff who 
recover'd ſhall not have his Writ of Qua. non admiſit, till Judgment be 


affirm'd in the K:ng's Bench, Fitz. Nat. Brev. 47. pl. E. Tit. Dua. non ad- 
miſit. New Nat. Brev. 109. 


Quare non admiſit pro Rege. 


PT HE Writ of Quure non admiſit tro Rege, runs thus: 


GEORGE the Second, Sc. To the Sheriff of Surrol k, Greeting. Do 
you ſummon A. the Biſhop of Wincheſter, &c. that he be before us (ſuch a 
Day) whereſorver We ſhall then be in England, c. Wherefore whereas we 
have lately recover d in our Court before us, Sc. And the Writ does not 
run as in the Caſe of a Common Perſon, If A. B. ſhall make you ſecure, 


Sc. Becauſe the King ſhall find no Pledges, Fitz. Nat. Brev. 47. Tit, Qu. 
non admiſit pl. C. 


i 


8 


— 
— — 


Other Matters relating to a Quare non 
admiſit. 


N a Quare non admiſit, the Biſhop may plead, that he preſented 
Lapſe, Nat. Breu. 47. Letter M. Now 4 Breu. 110. 8 by 
So he may plead that the Church is in Diſpute, Fitz. Nat. 48. Letter B. 
New Nat. Brev. 110. But this muſt be underſtood where the Biſhop was 
no Party to the Recovery, Bro, Qua. Incumb, pl. 1, 
2 


The 


Ok the Pzoceſs in Quare Impedit. 189 
The Biſhop is not bound to admit the Clerk, if the Church be full of Se 21H. 7. 3. 


the Preſentment of another Perſon, who is not a Party to the Recovery, =_ re⸗ 
Filz. Nat. B Letter L. New Nut. Brev. 110 med r 

uz. Wat. Drev. 47. . . . | Quare Impedit 
and had a Urit to the Biſhop, who returned, © That the Parſon who was in, had reſigned, and 
© that the Church was full of the Pꝛeſentment of J. H. and upon that Return, the Plaintiff Had 
a Scire facias againſt the Biſhop: Ind after that Return, the Opinion of the Court was, that the 
Plaintiff ſhould have a Quare non admiſit, Bro. Qua, non admilir, pl, 2, 


In a Quare non admiſit the Plaintiff recovers Damages, but ſhall not 
have his Clerk admitted by this Writ, Fitz. Nat. Breu. 47. Letter G. Neu 
Nat. Brev. 109. 

And if the Biſhop once refuſe to admit, the Subject as well as the 
King, may have this Writ, tho' the Biſhop does admit him after the Re- 
fuſal, Fitz. Nat. Brev. 47. Letter L. New Nat. Brev. 110. 


PROCESS 


Quare Impedit. 


HE Proceſs at Common Law in this Action, was a Summons, A- The P:otefs 
tachment and Diſtreſs infinite, which was miſchievous in Regard of at Common 
Lapſe. For as in the Caſe of a Writ of Ward, the Proceſs in * 
that Action was at Common Law, only a Summons, Attachment and 
Diſtreſs infinite, which, when ſued out, the Sheriff upon the Party's not 
appearing at the Return of the Difringas, would many Times return 
ſmall Iſſues, fo that the Lord was long delayed before he could have any 
Benefit of his Application for Juſtice, that the Hew, pending the Pro- | 
ceſs, would come of Age, ſo that the Writ abated. And in this Caſe of The Wit: 
a Quare Impedit, the Sheriff would do the ſame, ſo long, that Lapſe ED 
would incur, and then the Biſhop would collate. For which Reaſon the ge Marlbridge 
Statute of 52 Hen. 3. Anno 1267, call'd the Statute of Marlbridge, made intended to 
a Proviſion, in the Caſe of a Writ of Ward, and in other Caſes men- remedy. 
tion'd in the Statute, for the Miſchiefs that had ariſen by theſe affected | 
Delays; and (amongſt the reſt) it provided a Remedy in the Caſe of a 
Quare Impedit, and appointed, that if the Party ſummon'd did not ap- | 
pear at the Grand Diſtreſs, the Plaintiff ſhould immediately have a Writ That there 
to the Biſhop, And tho' the Act ſays per ejus defaltam ſcribatur Epiſcopo, Ar -d the 
quod reclamatio mmpeduores illa vice conquerenti non obſiſtat, yet the Plain- withop on a 
tiff ſhall have a ri to the Biſhop, and beſides, a Writ to enquire of the Default at 
Damages. And on the Words per ejus defaltam ſcribatur Epiſcopo, ſuch the Gzand 
Conſtruction has been made, that by this Act the Plaintiff ſhall have a ny 
Writ to the Biſhop, without making any Title, where the Defendant „ P 
makes Default at the Grand Niſtreſs, „ 200. In“ 125. 
de Whoever 


199 Of the Peoceſs in Nuare Impedit. 


2 RE 


Whoever will obſerve the Common Law of Englund in its original 

Purity, before it was clouded by ſome of the Acts of Parliament that 

have been made in Alteration of it, cannot ſufficiently admire the Ten- 

The UWiſ- dency it bears to the ſtrifteſt Uprightneſs and moſt exact Juſtice. Where 

dom of the a Wrong and Injury is done by one of the King's Subjects to another, 

Common in keeping from him that which is his Right, or otherwiſe, in diſturbing 

pong him in the Enjoyment of that Right (the latter of which 1s the Ground 

the Pzoceſs, of the preſent Action) it may not be amiſs to take Notice, that in 

Pleas of Land, and other Actions where ſomewhat certain is demanded 

upon a Complaint laid before the King, (from whom all Juſtice flows) 

The Sum- by the Party injured, who is therefore call'd the Plaintiff, the King 

mons. grants a Summons, which conſiſts of two Parts; firſt, directory; and 

ſecondly, ſummonitory. For the Sheriff who is the proper Officer to 

ſerve it, is thereby commanded to direct the Party againſt whom the 

Complaint is made, to do the Complainant Juſtice z as if Lands or Mo- 

neys be detained, then the Summons 1s to reſtore thele Lands or Moneys ; 

or if it be that the Complainant 1s diſturbed in the Enjoyment of his 

Right, then the Summons directs the Defendant to permit the Com- 

plainant to enjoy that Right, as here, to preſent to a Church; which 

if he does not, and if the Complainant will give the Sheriff Security 

that he will proſecute his Complaint, then the Summons is ſummoni- 

tory, i. e. to 925 the Party Notice that he muſt be before his Majeſty, 

or the judicial Officers appointed by the King for the Adminiſtration of 

Juſtice, on ſuch a Day, call'd the Return, becauſe the Proceſs is then 

returnable, to ſhew Cauſe why he will not do the Complainant Juſtice, 

1. e. to defend himſelf againſt the Matters laid to his Charge, and he is 

therefore call'd the Defendant. From hence may be obſerved, that be- 

fore the King takes it upon himſelf to do Juſtice to the Party complain- 

ing, inaſmuch as the Matter of the Complaint 1s here certain, and re- 

quires not the Aſſiſtance of others, indifferent to both Parties, to make 

it more certain, as it does in the Caſe of Mrongs and Injuries, where no- 

thing certain 1s to be recover'd, but Satisfaction by Way of Damages. 

Therefore it is that the King in this Caſe directs the Party charged with 

this Wrong to do the 8 Juſtice, by reſtoring to him his Right, 

Fr nit fecerie, Which if he doth not, then the King ſhews him by this Summons, that 

he will interpoſe and compel him to do it. But before the Party charg'd, 

is put to the Trouble of ſhewing Cauſe why he will not do the Com- 

plainant Juſtice, and that there might not be frivolous or groundleſs 

Pledges to Complaints laid before his Majeſty, or his Officers of Juſtice, to the un- 

be found,and juſt Diſturbance of his Subjects, the Complainant is to give Security to 

why, the Sheriff, that he will proſecute his Complaint, which if he does not, 

How the it is a ſufficient Excuſe to the Sheriff for not ſummoning the Party 

Summons charg'd; but that being done, then and not before, the Sheriff is to 

oY execu- ſummon the Party charg'd, either by his Perſon or Goods, that he be 

22 14-». 6, »8, at the Return of the Proceſs at the Place therein mentioned, to ſhew 

Bro. Sum. 1. the King, or his Officers of Juſtice, a Reaſon why he will not obey the 
34 Hen. 6. 49. Direction of the Writ. 

The She- The Want of thoſe Pledges is an Excuſe for the Sheriff, which is con- 

riff's Excuſe tain'd in the Writ itſelf ; but there are other Excuſes for his not execu- 

koz not execu- ting the Proceſs of the Court, which are not contain'd in the Writ, as 


än“ its being deliverd to him ſo late, that he could not execute it, and 


Raſt. Ent.362, Others of the like Nature. 

Reg. Jud. 5$.b, The next Proceſs is the Attachment or Pone, fo call'd from the Words 

The Attach⸗ therein pone per Vadios &5 ſalvos Plegios, which iſſues upon the Return of 

ment, the Summons, whether it be that the Party was ſummon'd, or a Nil, 
i. e. when the Sheriff returns, that the Party charg'd has no Goods or 
Chattels in his Bailywick, nor was to be found therein, ſo that he could 
be ſummon'd, for the Sheriff might either ſummon him, by giving him 
Notice, or by taking ſomething in his Cuſtody to compel his Appearance; 

4 18 1 94 but the Things ſo taken are not forfeited for Non-appearance, as the 


110 Sum ; Are upon the Return of the Attachment, becauſe this is the firſt Proceſs, 


* IE 
_ 
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and the Things taken, can't be ſaid to be taken for a Contempt, for till 
he has Notice to appear, he can't be guilty of a Contempt. p 
At the Time after the Return of the Summons (which are four Days, Obtulit f 
given by the Grace and Favour of the Courts of Juſtice) for the Parties quarto «li-, 
Appearance, the Complainant 1s to be there ready to make out his Caſe 
againſt the Perſon charg'd, and to verify the ſame; and therefore it 1s, 
that before the Award of the Attachment the Entry is, that the Plaintiff 
Quarto die placiti venit & obtulit ſe verſus defendentem, and then it goes 
farther, and ſhews, that the Party charg'd non venit ideo judicium quod 
Attachiatur. | 
So that as the Party complain'd againſt, refuſed to do Juſtice to the The Juſtice 
Party injured, or to appear and ſhew his Majeſty a Reaſon why he and Beaſon- 
dh not, it was highly reaſonable that ſome compulſory Proceſs ablenels of 
ſhould iſſue ; for which Purpoſe is this Writ call'd the Pone or Attach- -- > qe 
ment, which, on the Return of the Summons ſuppoſes, that the Defen- * 
dant has not yet done the Complainant Juſtice, and therefore directs the 
Sheriffs to compel the Wrong-doer to give Security for his Appearance | 
at the Return of that Proceſs, to anſwer the Matters laid to his Charge Yow to be 
by the Complainant. And this Proceſs of Attachment may be executed, *F*uten, 
either by the Sheriffs accepting the undertaking of Perſons, who are there The Pled- 
fore call'd Manucaptors, or Bail, or for want of ſuch, may attach his Per- = 
ſoual but not Real Goods and Chattels, to a reaſonable Value, for the 5 5 wo 
Security of the Defendant's Appearance at the Return of the Pone or A.- 9 Hen. 29. 
tachinent to anſwer the Complaint, which Manucaptors, if the Defendant Bro. Attach- 
does not appear, are to be amerced; and if the Attachment be executed c 20. 
by attaching the Goods, then the Defendant only is to be amerced, and e 
the Goods and Chattels forfeited and eſcheated to the Uſe of the King; 4 
and becauſe the Goods and Chattels attach'd are to be forfeited, therefore Juriſdiction of 
their Certainty and their Value are to be return d on the Attachment. Courts, 169. 
If the Party did not appear upon the Attachment, inaſmuch as the — — 
Writ was abſolutely compulſory upon him to appear at the Return, his Dy. —4 
Non- appearance therefore was a Contempt of the King's Authority, and 33 Lich. 6. 29. 
call'd in a legal Senſe a Default, for which Reaſon the next Proceſs Default un- 
which iſſued was a Diſtringas, by which the Sheriff was commanded on the At- 
that he diſtrain the Lands and Tenements, Goods and Chattels of the tachment, 
Defendant in manus Domini Regis, ſo that, the Defendant be at the Re. the Conſe- 
turn thereof, to anſwer for his Defaults; for no other Proceſs could the PEG 
Courts at Common Law grant, to force the Defendant's Appearance, or to 
puniſh him for his Defaults, but a Diſtringas ad inſinitum; but by the 
Statute of Marlbridge, before mentioned, this Proceſs is to be a Grand Srand Di 
Diſtringas, in Lieu of a Grand Cape, i. e. to make a Grand Diſtreſs, ſo 3 = 
call'd in Contradiſtruction to the other Diſtreſs in infinitum, which was Diſtreſs ad 
only to diſtrain for Non-appearance, and for the Party to hear Judgment intinirum, the 
for his many Defaults; whereas this, is to diſtrain his Lands, Goods and Difference, 
Chattels, as well to anſwer the Complainant in his Action, as to hear the- 254 
Judgment of the Court for his many Defaults, and by that Statute a 
Writ to the Biſhop ſhall iſſue as well as a Writ to enquire of the 
Damages, immediately upon the Default at the Grand Diſtreſs. 
And nothing could be more reaſonable and juſt, as well as merciful 
and humane, than thoſe progreſſive Steps taken by the Common Law 
to compel Juſtice to be done by one Man to another. 1. That the 
Party ſhould have Notice that a Complaint had been made to the King, 
that he detains from or obſtructs another in the Enjoyment of his Right 
and that unleſs he reſtores that Right, or ſuffers the Complainant to en- 
Joy it, he ſhould ſhew the King ſome Reaſon why he will not. 2. If 
he does not obey this Summons, as this was not abſolutely mandatory 
for his A 23 the Law is ſo merciful, as only in the next Place 
to compel his Appearance, by the undertaking of his Manucaptor's; or b 
taking in Cuſtodia Legis ſome of his Perſonal Chattels, leaving him ſtill 
in the Enjoy ment of his Lands, which is the moft worth Poſſeſſion. 
But when he will think fit to ſhew ſuch a Contempt of Sovereign Au- 


thouty, 


* . 
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thority, as after having Notice to do Juſtice, or to ſhew a Reaſon why he 
will not, and after giving Security, or ek being taken by his Goods, 


that he will appear, and does not, tis but Juſtice that he ſhould be pu- 
niſh'd by Amerciament, and that ſome more ſevere Proceſs ſhould iſſue, 
whereby his Lands as well as Goods ſhould be taken in manus Domini 
Regis (that he may be compell'd to do Right, and that others may be 
deterr'd from doing Wrong) for which Purpoſe iſſues this Grand Di- 
Of the A. ſtreſs, It may be ſaid, that the Entry of the Amerciament is, that the 
mercoment, Defendant be in Myericordia, and not quod amerciatur; wherefore, it 
1 is thought neceſſary to ſhew, why that Entry, which was antiently quod 
liter kenia. amerciatur, is now, in miſericordia, which ſeems not to be of the ſame 
Signification : It is therefore thought proper to mention, that theſe A- 
mercements were antiently at the Diſcretion of the Lords, or their Stewards 
and Judges of the Courts Baron and Courts Leet, and at laſt People being 
amerced unmercifully, therefore Hen. 3. by a Statute of the ninth of his 
Reign, cap. 14. provided, © That no Freeman ſhould be amerced but ac- 
* according to the Greatneſs of the Offence, and that by good and law- 
ful Men of the Neighbourhood* Men of equal Condition in Life, who 
might belt judge what Sort of Amercement would beſt ſuit the Circumſtances of 
their Neighbour, and the Nature of his Offence, and not to anſwer the ex- 
orbitant Demands of the Lords or Stewards of their Courts; and by that 
Statute another's Villain who was under the Fower and Direction of his 
Lord, and could only be judged and managed by him, {ſhould be amerced 
ſaving his Wainage, if he falls into our Mercy, ſays the Statute. And 
it appears by Fleta, lib. 2. cap. 66. that when any Lord or Steward did 
amerce a Party ſubject to an Amercement, in an unmerciful Manner, 
and not according to the Nature of his Offence, the Party was entitled 
to a Writ de Moderata miſericordia, whereby the inferior Lords or Stew- 
ards were commanded, that they ſhould not amerce the Defendant con- 
trary to the Tenor of Magna Charta. Having made this Digreſſion, let 
us now return to the Proceſs in this Action. 
Where My Lord Coke ſays, that if the Defendant appears at the Grand Diſtreſs, 
there's not and takes a Day by Prece partum, and afterwards makes Default, no 
to be a Writ Writ ſhall be awarded to the Biſhop. And he cites the Caſe in Fitz. 
to the BE (and Abridgment, Tit. Breif. a! Eveſque 19. Nat. Brev. 38. Letter T. 
op, s 
| the ſame Point. | 
But in Fitz. Nat. Breu. 38. Tit. Breu. Epiſcopo, Letter S. 2 Hen. 4. 1. it 
is ſaid, that where a Defendant in a Quare Impedit pleaded to Iſſue, and 
afl — made Default, a Writ was awarded to the Biſhop for the 
Plaintiff. 
Vide Fitz. Grand Abr. Tit. Breif. al Eveſque, pl. 17. M. 16 Ed. 3. where 
the King brought a Quare Iinpedit againſt one who appear'd at the Grand 
Diſtreſs, and afterwards made a Default. By his Default a Writ to the 
Biſhop was awarded, becauſe the Grand Diſtreſs before Inqueſt was iſſua- 
ble, as if he had come in by Attachment. 
Vide Fitz. Tit. Quare Impedit 168, where a Quare Impedit was brought, 
and the Defendant appeard at the Grand Diſtreſs, and pleaded to the 
Co. aInſt. 124. Country, and afterwards made a Default, for which a Writ was awarded 
1Brownl.158, to the Biſhop without an Inqueſt. | | 
If the Sheriff returns a N41 upon the Summons, Aitackhment and Di- 
That the ſtreſs, yet if the Defendant makes a Default at the Diſtræſ, a Writ ſhall 
Summoners go to the Biſhop, | 
are to be real The Sheriff muſt ſummon the Defendant by good Summoners, and not 
yer: Km dc return common Summoners, as John Doe and Richard Roe, for a Writ of 
* _ 'Deceit lies againſt the Sheriff, if the Summons be not duly ſerved. 
42 El. 1 Brownl. 158. 3 
5 When the Writ is brought againſt /everal, they ſhall have ſeveral E/ 
ſoins before Appearance, if the firſt Man be eſſoined, the Suit muſt be 
adjourned for fifteen Days, and the ſame Day 1s to be given to the reſt, 
and at that Da another of the Parties may be eſſoin'd for fifteen Days 
more, and an Idem dies is to be given to the reſt, and fo of all the ret 
| 2 of 
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of the Defendants. And if the Defendant takes not his Eſſoin upon the 
Summons, he may take it upon the Attachment; and if the Plaintiit 
adjourn the Eſſoin, he ſhall be nonſuit, 2 Brownl. 1 59. 

The Defendants are not bound to appear, after they have had their 
Eſſoins, till the Return of the Diſtreſs ; for the Eſſoin is no Appearance, 
becaufe it may be caſt by a Stranger. lbid. 

If the original Writ be brought againſt three, one may appear before Of declauug 
the others; and the Plaintiff may in the mean Time declare againſt 394nÞ one 
him that appears in the Hmulcum; and if he that appears, pleads that 1 
he is no Diſturber, the Writ ſhall be awarded to the Biſhop, but there 
ſhall be a Ceſlut executio till the Plea between the Plaintitts and the 
other Defendants be determined. bid. 


The Form of the Writ of Summons. 


C258 RGE the Second, by the Grace of God of Great Britain, France 
| and Ireland, Ming, Defender of the Faith, &c. Io the Sheriff of North» 
hampton, GRRETIN G. Command B. Biſhop of P. and W. S. Clerk, that 
they juſtly and without Delay, permit G. C. Eſq, to preſent a fit Purſon 
to the Church of W. which is vacant, and belongs to his Donation (or is in 
his Gift) as he ſaith, And whereupon the ſaid G. complains, that the ſaid 
Biſhop and W. unjuſtly diſturb him. And if they ſball not jo do, and the 
ſaid G. C. give you Security that he will proſecute his Claim, then do you 
by good Summoners, ſummon the ſaid Biſhop and W. that they be before our 
Fuſtices at Weſtminſter, in fifteen Days from the Feaſt Day of Eaſter, 
to ſhew Cauſe why they will not do it. And have you there the Summoners 
and this Writ. Witneſs Hir Thomas Reeve, Anight, the 12th Day of Fe- 
bruary, in the Ninth Tear of our Reign. | 


The Entry of an Eſſoin upon the Eſſoin Roll, is thus. 


Derby 1 S. againſt A. B. of a Flea 2 in an Action) that he may per- 
mit him to preſent a fit Farſon to the Church of S. which is 
vacant and in his Gift, by C. D. his Attorney, on the Octave of St. Hillary. Record. 


The Entry of the Eſſoin on the Plea Roll, is thus. 


Yorks: 5," H. E/; by J. M. his Attorney, offers himſelf on the fourth 
. Day againſt P. H. Clerk, of a Plea (or in an Action) 
that be, together with M. N. permit him to preſent a fit Parſon to the Church 
of C. which 15 vacant, and in his Giſt (as it is ſaid) and he did not appear, 
and was ſummon'd, Ec. therefore let him be attach'd, that he be here on the 
Octave of St. Hillary.“ And be it known that the ſaid M. hath the 
ſame Day to appear by his Efſoin, as it appears in the Eſſoin Roll of the 
Octave of the Holy Trinity of this Term, Ne 325. Raft. $20. by 


Or thus: — * And be it known that the ſaid Biſhop and C. have caſt an 
Eſſoin for themſelves 25 being taken ill on the Road in coming againſt the 
ſaid R. of the Plea aforeſaid, (or in the Action aforeſaid.) And they had a 

Day therein by their Eſſoin to be here till the Time aforcſaid. Ibid. 


An Eſſoin for the Plaintiff. 


Yorkſhire ＋ C. offers bimſelf on the fond Day againſt W. L. of a 

* Pla (or in an Action) that he permit the ſaid H. to Rears, 
preſent a fit Parſon to the Church of C. which is vacant, and in his Gift. 
But becauſe the ſaid H. now here 8 8 hath caſi an Eſſoin for him T 
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Hob. 302. 


Hill. 2 Jac. 
Rol. 192, 


Hill. 10 Jac. 
Rol. 20. 


of being taken ill on the Road, in coming againſt the ſaid W. as well as 
againſt the ſaid S. in the Adlion oforeſuid; and therein he hath a Day by Vi 
13 to be here till on the Octave of St. Hillary, as it appears by the Eſſo 

oll of the Octave of the Holy Trinity this ſame lerm, Rol. Ne 3. Therefor: 
the ſaid S. is direfted, that he be here at the Time aforeſaid, to defend hin 
ſelf in the ſaid Action, if he ſhall think fit. Raſt. 581. 


For the Entry of Defaults ſee hereafter, Title Judgments. 


The Entry of a Summons in a Quare Impedit with the 
Eſſoin, and an Attachment awarded for the Default. 


Northampton 1. C. Eſq; by his Attorney, offers (or tenders) himſelf on 

F G. Pang oc Day, againit B. Biſhop P. and W. his 
Clerk, that they permit him to preſent a fit Parſon to the Church of W. which 
7s vacant, and belongs to his Donation (or is in his Gift) Sc. Aud they 
came not, or (did not appear) and therein they had a Day (to wit) the ſuid 
Biſhop ly Eſſoin here "till on the Octave of St. Hillary laſt paſt, And the 
ſaid W. therein had a Day by his Efſoin, till this Day, to wit, on the Oc- 
tave of the Purification of the Bleſſed Virgin Mary, aſter they were ſum- 
mon d, [&c. Judgment, that they be here in fiſteen Days from Eaſter Day, 
&c. 


A ſpecial Entry of a Summons in a Quare Impedit where 
the Sheriff returnꝰd a LAarde, and an alias Dummons 


is awarded. 


Yorkſhire on 5 HE Sheriff was commanded, that he ſummon, by good 

| Summoners, G. Biſhop of C. E. C. Gent. and J. T. Clerk, 
that they ſhould be here at this Day, to wit, on the Octave of the Purifica- 
tion of the Bleſſed Virgin Mary, to anſwer to M. W. Ant. and F. S. Eſq; 
of a Plea, that they 728 them to preſent a fit Parſon to the Church of 8. 
which is vacant, and belongs to their Donation (or is in their Gift) Aud 
now here at this Day came the ſaid M. and F. by their Attorney. Aud the 
Sheriff (to wit) C. H. E/; now returns, that the Writ was deliver d to him 
fo late, fo that by Reaſon of the Shortneſs of the Time he could not execute it, 
as he was commanded by the ſaid Writ to do; therefore the ſaid Sheriff is (as 
before) commanded, that by good Summoners he ſummon the ſaid Biſhop, E. 
and J. that they be here in f teen Days from the Day of Faſter, to anſwer 
to the ſaid M. and F. in the Pla (or Action aforeſaid) SW. | 


The Entry of an Alias Summons in a Quare Impedir, 

for a Severance of one of the Plaintiffs, that the 
other may proſecute alone, and an Attachment 
awarded againſt the Defendant. e | 


HE Sheriff was commanded, as the Aing had before commanded 
him, that by good Summoners he ſhould ſummon G. Biſhop of E. E. F. 
Gent. and J. T. Clerk, that they ſhould be here on this Day (to wit) in fifteen 
Days from Eafter-Day, to anſwer to M. W. Kut. and F. G. of a Plea (or in an 
Action) that they permit them to preſent a fit Farſon to the Church of C. 
which is vacant, aud in their Gift, And now here at this Day came the ſaid 


M. by A. B. his Attorney, and the ſaid F. likewiſe Plaintiff on the fourth 


I Day 
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Day of the Plea, being ſolemnly call d, does not appear ; and thereupon the 
ſaid M. tenders himſelf on the fourth Day againſt the ſaid Biſhop, E. and J. 
in the Plea aforeſaid, and they do not appear. And the Sheriff now returns, 
that he had ſummon'd them, therefore the Judgment is, that they be attached, 
fo that they may be here on the Morrow of the Holy Trinity. And the She- 
riff is commanded, that by good Summoners he ſummon the ſaid F. that he be 
here at the ſame Time, to proſecute the ſaid Biſhop, E. and J. in the Aclion pal. 11 juc, 
aforeſaid, together with the ſaid M. if he ſhall think fit, 8c. Rol. 20, 


The Form of a Summons with an Eſſoin. 


OY ORGE the Second, &c. To the Sheriff of Norfolk, Gꝛeeting. Com- 
mand Anthony Biſhop of Norwich, Henry Duke of Norfolk, Paul 
Ricaut, E/q; and Cuthbert Brown, Clerk, that juſtly and without Delay, they 
permit Henry Morton, Clerk, aud Matthew Nowell, Clerk, to preſent a fit 
Parſon to the Church of Suffteld, which is vacant, and (as it is ſaid) is in 
their Gift. And whereupon they complain, that the ſaid Biſhop, Duke, 
Paul and Cuthbert unjuſtly diſturb them therein. And if they ſhall 
not ſo do, and the ſaid Henry Meriton and Matthew make you ſecure (or 
give you Security) that they will proſecute their Claim, then by good Sum- 
moners do you ſummon / /, Biſhop, Duke, Paul and Cuthbert, 
that they muſt be before our Juſtices at Weſtminſter, on the Morrow of 
St. Martin, * to ſhew Cauſe why they will not, and have you there the Sum- 
moners and this Writ, Witneſs ourſelf at Weſtminſter, the 1oth Day of 
OQ&ober, in the Eighth Year of our Reign, William Plumpton. Let not an 
Eſſoin be recerved W. H. Pledges of proſecuting John Doe and Richard 
Roe, Miles Baſpool, Gent. Henry Shelton, E/q; Sheriff. 


If t be after a Summons return'd, then at the Aſterisk above you ſay, 
And to ſhew Cauſe why they will not ſo do, as they were ſummon d in our 
Court before our Juſtices at Weſtminſter, on the Morrow of St. Martin laſ? 


paſt for that Purpoſe. Aud have you there the Names of the Pledges, and ibis 
Writ, Witneſs, Sc. 


The Entry of an Alias Summons in a Quare 
| Impedit. 


Norfolk fl. 1 Sheriff was commanded, That he ſummon Henry 
Biſhop of London, and William Biſhop of St. Aſaph, 
Commiſſaries ſpecially delegated and conſtituted, to exerciſe Juriſdiction and 
the Epiſcopal Office, in and thro the Dioceſe of Norwich, Sir Thomas Hare, 
Bart. and Henry Pitts, Clerk, that they ſhould be here at this Day (to wit) 
on the Octave of the Purification of the Bleſſed Virgin Mary, to anſwer to 
Frances Pooley, Widow, of a Plea (or in an Action) that they permit her 
to preſent a fit Parſon to the Church of Rockland St. Peters, which is vacant, 
and belongs to her Gift, &c. And whereupon ſhe complains, that the ſaid 
Biſhop, 'Thomas, and Henry Pitts, unjuſtly diſturb her therein, And now —_— p 
here at this Day comes the ſaid Frances, by Cuthbert Brereton her Attorney, the weer 
And the Sheriff, to wit, Sir Auguſtine Palgrave, Bart. now returns, that 

the ſaid Frances hath found Pledges of proſecuting (to wit) John Doe and Pledges of 
Richard Roe; and that the ſaid Writ was deliver d to him fo late, that by "ents: 
Reaſon of the Shortneſs of the Time he could not get it executed. J. 1 wh 
the Sheriff is (as befoze commanded) at he ſummon by | good 
moners, the ſaid Biſhop, Thomas, and Henry Pitts, that they muſt be here 
in fifteen Days from the Day of Eaſter, 10 anſwer to the ſaid Frances in Continu: 
the Action aforeſaid. At which Day came here the ſaid Frances by ber ſaid ances by Vice 
Altorney ;, and the Sheriff made no Return of this Writ, nor bath done nothing * U 


9. 
tbereon, A Jade re- 
turn'd. 


1 


8 
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thereon, therefore let there be another Writ (as before) made in the Manner 
aforeſaid, returnable here on the Morrow of the Holy Trinity, Sc. At 
which Day came here the ſaid Frances by her ſaid Attorney, and the Sheriff 
hath not made any Return of his Writ, nor hath he done any Thing thereon : 
therefore let there be another Writ (as before) in the Manner aforeſaid, 
returnable here on the Morrow of All-Souls, Q. 


A Pone in a Muare Jmpedit, where the Bi/hop was 
eſſoin'd *till Octab. Trin. and the Incumbent had the 


{ame Day. 


EORGE the Second, &c. To the Sheriff of Middleſex, Gꝛeeting. 

Do you compel by Sureties and ſafe Pledges, Edmund Biſhop of London, 
and J. T. Clerk, that they be before our Tulſues of our Court of Common 
Bench at Weſtminſter (ſuch a Return) to anſwer to the Dean and Chapter 
of the Cathedral Church of St. Paul, London, of a Flea (or in an Action) 
that they permit them to preſent a fit Farſon to the Church of L. which is vacant, 
and belongs to their Donation (or tis in their Gift) as he faith; and to ſhew 
Cauſe why the ſaid Biſhop hath not kept the Day given him by his Eſſoin in 
our Court before our Fuftices at Weſtminſter, on the Octave of the Holy 
Trinity laft paſt; and why the ſaid J. T. hath not kept the Day given him 
by bis Efſoin, in three Weeks from the Day of St. Michael then next . 
after they had been ſummoned. And have you there the Names of the Fledges 
this Writ, Witneſs, Sc, 


Note, If it be after the Summons returned, it muſt be thus : — And 
to (hew Cauſe why they were not in our Court before our Juſtices at Weſtmin- 
ſter, $ . Octaves of the Holy Trinity laſt paſt, as they had been ſum- 
moned to be. 


The Entry thereof. 


Middleſex ſſ. T HE Dean and Chapter of the Cathedral Church of Saint 

| Paul, London, by their Attorney, tender'd themſeluves on 
the fourth Day againſt Edmund Biſhop of London, and J. T. Clerk, of a 
Plea, that they permit them to preſent a fit Parſon to the Church of L. which is 
vacant, and belongs to their Donation (or is in their Gift) Sc. And they did 
not appear. And thereupon the ſaid Biſhop had by his Eſſoin a Day to be 
here till on the Morrow of the Holy Trinity laſt paſt, And the ſaid J. T. 
bad a Day therefore by his Efſoin, till three Weeks from the Day of St. Mi- 
chael laſt paſt, after they had been ſummoned ; Judgment for an Attachment, 
that they be here on the Morrow of All Souls. 


The Form of the Diſtringas. 


8 EO RGE the Second, by the Grace 4 God of Great Britain, France 
and Ireland, Aing, Defender of the Faith, To the Sheriff of N. Gteet- 
ing. Ve command you, that you diſtrain T. A. by all his Lands and 
Chattels in your Bailywick, ſo that he or any other Perſon by him, do not 
meddle therewith, till you ſhall have another Precept from us for that Pur- 
poſe; and that you anſwer to us for the Iſſues thereof ; and that you have his 
Body before our Juſtices at Weſtminſter (ſuch a Return) to anſwer to W. B. 
of a Plea (or in an Action,) that he, together with W. Biſhop of C. and J. M. 
may permit him to preſent a fit Farſon to the Church of B. which is vacant, 
and belongs to his Donation (or is in bis Gift) and to hear their Judgment 
for their many Defuults; and have you there this Writ, Witneſs Hr Thomas 
Reeve, Ant. the 12th Day of February, in the ninth Tear of our Reign. 


As to the Form of the Entry of this Writ, ſee hereafter in Part II. 
Title Judgments. 


A Pone 


ä 
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A Pone in a Muare Impedit at the King's Suit. 


8 before to the Words That they permit, and then thus: — That Bro. vad. 
they permit us t0 preſent a fit Far, on to the Church of F. which is vas Me. 389. 
cant and belongs to our Donation (or is in our Gift) as it is ſaid, and to 
ſhew Cauſe why they were not in our Court before our Juſtices at Weſtmin- 
Ker, on the Octave of St. Hillary laft paſt, as they had been ſummon'd 10 
bez and have you there the Names of the Pledges and this Writ. Witneſs, Se. 


The Entry thereof. 


Lincoln fl. 8 IR Robert Raymond, Hut. his Majeſlys Attorney General, lud. 
who ſues for our Sovereign Lord the King, in his own Perſon, 

tenders himſelf on the fourth Day, againſt Edmund Biſhop of Lincoln, 

H. Earl f 4 L. and J. H. Clerk, of a Plea (or in an Action) that they permit 

our ſaid Sovereign Lord the King to preſent a fit Parſon to the Church of F. 

which is vacant, and belongs to his Majeſty's Donation (or is in his Majeſty's 

Gift) Sc. and they did not appear; and the Sheriff was commanded that he 


ſhould 8 them, Se. And the Sheriff now returns that he ſummon d 
them, c. 


If the Sheriff takes Sureties by Pledger, then the Return of the At- 
tachment is thus: 


The within named Defendant 1s attach d, 15 
By 2 : 


bl 


If he returns the Defendant att ach'd by his Goods, then thus: 


The within named J. S. is attach'd, 
By a Diſh, to the Value of I s. 
Or by a Cow, of the Price of 308. 


A Pone in a Nuare Impedit againſt the Biſhop of L. 
upon a Plures Uenire facias Clericum, where the 
Biſhop did not return the Writ. 


EORGE the Second, Sc. To the Sheriff of Middleſex, G2eeting. x... vi 
Do you compel by Sureties and ſafe Pledges, Edmund Biſhop of London, Me. 389. 
that he be before our Juſtices at Weſtminiter (ſuch a Return) ſo that he 
may have before our ſaid Juſtices at Weſtminſter, on the Octave of St. Hil- 
lary, A. B. Parſon of the Church of T. in your County, Clerk, to anſwer to 
C. D. of a Plea, that he permit him to preſent a fit Parſon to the Church of 
T. which is vacant, and belongs to his Donation (or is in his Gift) as it 13 
faid ; and to ſhew Cauſe why he had not the ſaid A. B. Clerk, before our 
Juſtices at Weſtminſter, in fifteen Days from the Day of St. Martin, as he 
had been often commanded to do, to auſwer to the ſaid C. D. in the ſaid 


Aclion; and have you there the Names of the Pledges, and this Writ Wits 
neſs, Oc. | 


Eee The 
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The Entry thereof. 
Pro. Vad. Middleſex ſſ. THE Right Rev. Father in Cod, Edmund Biſbap of London 


Mes 389. was commanded, as he had many Iimes before been com- 
manded, that he ſhould cauſe A. B. Parſon of the Church of T. in the County 
aforeſaid, his Clerk, to come here at this Day (to wit, in fifteen Days of St. 
Martin) to anſwer to C. D. of a Plea (or in r at he permit him 
to preſent a fit Parſon to the ſaid Church of T. in the ſaid County, which 1; 
vacant, and belongs to his Donation (or is in his Gift) as it is ſaid; and 
to ſhew Cauſe why he had not the ſaid A. B. Clerk here before his Majeſty'; 

| Juſtices at Weſtminſter, on this Day, as he had been often commanded to do, 
| to anſwer to the ſaid C. D. in the ſaid Action (or of the Plea aforeſaid.) 
| And now here at this Day comes the ſaid C. D. by T.S. his Attorney; and 
the ſaid Biſhop bath not returned his Mandate, nor done any Thing thereon. 
Therefore the Sheriff of Middleſex is commanded, that he compel the ſaid Bi- 
ſhop by Sureties and lafe Pledges, to have the ſaid A. B. his Clerk here, ou 
the Octave of St. Hillary, 10 anſwer to the ſaid C. D. of the Plea afore- 
ſaid (or in the ſaid Action) Sc. 


The Form of a Ponte againſt one after an Eſſoin, and a 
Diſtringas againſt the other in the ſame Writ. 


EORGE the Second, &c. To the Sheriff of Lincoln, Gꝛeeting. Do 

you compel by Sureties and ſafe Pledges A. R. late of C. in your County, 
Gent. that he be before our Juſtices at Weſtminſter, on the Octave of St. 
Hillary, to anſwer to B. C. of a Plea (or in an Action) that he, together 
with W. Biſhop of L. and A.S. Clerk, may permit the ſaid B. to preſent a 
fit Par ſon to the Church of D. which is vacant, and in his Gift, and to (hew 
Cauſe why he hath not kept the Day given him by his Efſoin in our Court be- 
fore our Juſtices at Weſtminſter, on the Octave of the Purification of the 
Bleſſed Virgin Mary laſt paſt, after he had been ſummon d. Me alſo 
command you, at you diſtrain the ſaid A. S. by all his Lands and 
Chattels, in your Bailywick, ſo that neither he or any Perſon for him meddle 
therewith, till you ſhall have another Precept from us for that Purpoſe ; and 
that you anſwer to us for the Iſſues thereof; ſo that you have his Body before 
our Fuftices at Weſtminſter, at the Time aforeſaid, to anſwer the ſaid B. in 


Ibid. 202. le Action aforeſaid, and to hear his Judgment for his many Defaults ; and 
139” 8 have you there this Writ. Witneſs, &c. 


The Entry of a Pone in Muare Jmpedit after ſeveral 


Eſſoins. 


—— ſl. T HE Sheriff was commanded, That he ſummon by good 
Summoners, J. Biſhop of L. M. H. Widow, and DL. D. 

Clerk, that they ſhould be before the Juſtices of our Sovereign Lord the N. ing, 
here, in three Weeks from the Day of St. Michael laſt paſt, to anſwer 10 
K. T. of a Plea (or in an Action) that they permit him to preſent a fit Par- 
ſon to the Church of E. which is vacant and in his Gift, Sc. At which 
Day came the ſaid R. at Weſtminſter aforeſaid, and offer d himſelf on the 
fourth Day againſt the Biſhop of L. M. and D. in the Action aforeſaid, 
and they did not appear. And the ſaid Biſhop had therein by his Eſſvin 
here, in the Court of our Sovereign Lord the King, before his Majeſty's Juſtices 
at Weſtminſter, in fitcen Days from the Day of St. Martin. And the ſame 
Day was given to the ſaid M. to be here, &c. And the ſaid M. and D. had 
likewiſe a Day therein by their Eſſoin, till on the Octave of St. Hillary. Aud 
2 ihe 


Ibid, 393. 
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the ſame Day was then given to the ſaid Biſhop and D. to be here, Sc. An 

the ſaid R. had likewiſe a Day therein by his Efſoin here at Weſtminſter 
aforeſaid, till this Day (to wit) on the Octave of the Purification of the 
Bleſſed Virgin Mary. And the ſame Day was given to the ſaid Biſhop and M. 
to be here, Sc. And now here at this Day comes the ſaid R. by his Attorney, 
and offers himſelf on the fourth Day, againſt the Biſhop, M. and D. in the 


Aclion aforeſaid, and they do not appear. And the Sheriff now here returns, 
that he ſummon'd them, &c. Juqgment for an Attachment, that they be her: 


* 


in five Wicks from Euſter-Day, &c. 


The Return by the Sheriff of the Diſringas, is thus : 
IL. 


Ihe Manucaptors for the within named IJ. S. are 
J. M. 


The Iſſues whereof are 20s. 


Or thus: I. S. ig diftrained by his Lands and Chatiels, according to the 
Form of the Writ within mentioned. 12 
Dae Iſſhes whereof are 208. 


And he is build by 7 1 ho 


Or thus: J. S. hath not any Thing in wy Bailywick whereby he could be 
tliſtrain d, nor is he to be found therein. | WE 
T, B. She r 1 14 . 
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DECLARATIONS 


1 


Quare Impedit. 


T HE material Parts which conſtitute a Declaration in this Ac- 


tion are theſe four following, (viz.) 


Firſt, To ſhew what the Plaintiff is entitled, and is diſturbed 
in prefenting to, wherein he muſt agree with the Ulrit. 

As if a _ mpedit be brought of a Chapel, the Declaration ought 
not to be, that the Defendant ſhould permit him to preſent to a Church, 
but to a Chapel. 

If the Writ be Suod permittat ipſum preſentare ad Cantariam, the De- 
claration need not ſay ad perpetuam Cantariam ; or if it be to a Vicarage, 
it need not be ſaid ad perpetuam Vicariam, 17 Ed. 3. 12. 2 Rolls Abr. 38. 

If the Declaration differs from the Writ, *tis but informal ; as where 
the Writ was to permit the Plaintiff to preſent to the Vicarage of the 
Church of B. and the Declaration was, that it belong'd to the Plaintiff 

reſent to the Church ſo vacant; it was held good, and no Variance 
f => wrath but only in Form, Carthew 316. 3 Bul. 90. 
Secondly, The Pꝛeſentment, and the Banner of ſetting fo2th 
his Title to pꝛeſent. N 

It is neceſſary in this Action to ſhew a Preſentment, for the Preſentment 
is the Poſſeſſion ;, but yet my Lord Vaughan tells us, that to declare upon 
a Preſentment without an Effate and Seiſin, or an Eſtate and Seiſin, without 
a 8 is equally vicious and naught; whether it be in the Caſe of 
the King, or a Huibject, Vaugh. 57: 

And Hobart tells us, that tho' it be true, that a Preſentment may 
make a Fee without more, yet you never have a Declaration in a 
Quare Impedit, that the Plaintiff did preſent the laſt Incumbent with 
more; but you declare that the Plaintiff was ſeiſed in Fee and preſent- 
ed, or otherwiſe lay the Fee-ſimple in ſome other Perſon, and then 
bring down the Advowſon to the Plaintiff, either in Fee or by ſome E- 
ſtate, and ſo are both, 26 Hen. 8. 4. and 15 Hen. 6. Fitz. Abr. Title 
Quare Impedit, pl. 17. 

The Reaſon whereof is, That a Preſentment alone in the Plaintiff is 
militant and indifferent ; and may be in ſuch a Title as may prove that 
this new Avoidance is the Defendant's, and therefore you muſt la 
the Caſe ſo, as by the Title you make the Preſentation paſt joined wit 


to 
in 


the Title, prove that this Preſentation is yours too, Hob. 102. 
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And as to the Title, tho it be generally true, that both Plaintiff and 
Defendant are Afors, that is either of them for whom the true Title ap- 
ears hath a Remedy to recover the Preſentation, and is entitled to a 
rit to the Biſhop, to admit the Clerk of him for whom the 1:tle appears: 
Yet it is not true, that in all Caſes both are A#ors; fo that one of 
them ſhall have a Writ to the Biſhop ; as if the Defendant hath pre- 
ſented his Clerk, who is admitted, inſtituted and inducted before the 
Quare Impedit brought. The Defendant then hath o Foundation or Cauſe 
to have a Writ to the Biſhop for the doing of that which is already done; 
and conſequently in this Inſtance, the Defendant is not an Actor, but 
merely a Defendant, Vaugh. 6, 7, 8. 

The Defendant, whoſe Clerk is thus admitted, inſtituted and inducted, 
is at the End of his Work; and therefore hath no more to do than to 
maintain his Foſſeſſion, which is ſufficient *till a better Title appears for 
the Plaintiff, ibid. 

The Plaintiff therefore who is to recover the Poſſeſſion muſt ſhew a 

doc Title, till he can recover, or he ſhall never avoid and defeat the 
Defendant's Poſſeſſion by ſhewing the Title, or that which amounts to 
none, an inſufficient one; but he muſt recover it all on his own 
Strength, and not on the Defendant's Weakneſs, ibid. | 

But if the Defendant be out of Poſſeſſion as the Plaintiff is at the ſame 
Time, the Defendant then muſt make out a good Title, or elſe the Deferi- 
dant ſhall not have a Writ to the Biſhop to admit his Clerk, and in ſuch 
Caſe it holds true, that both Plaintiff and Defendant are Actors, ibid. 


Thirdly, The Manner of the Church's becoming vacant. 
If the Plaintiff makes no mention of the laſt Incumbent in his De- 
claration, the Writ ſhall abate, 1 Brownl. 159. 


SY; Declarations in this Ation mult have their p2opet 
rmenrs., * 

Where a Man ſets forth a Title to the Grant of an Advowſon in Groſs, 
by a Tenant in Tail, in ſuch Caſe the Life of Tenant in Tail ought to 
be averrd; for by his Death the Grant ceaſeth ; But where a Man 
Pleads the Leaſe of Tenant in Tail of a Manor, with an Advowſon 1 
pendant, in ſuch Caſe an Averment is not neceſſary, 1 Leon. 66. becauſe 
in the one Caſe the Grant doth abſolutely ceaſe, and is determin'd by the 


Death of the Tenant in Tail, and in the other Caſe it is not abſolutely . 


determined, but only voidable. | 

There is a Quere in Lut. 1089, upon a Declaration in a Duare Impedit, 
where, the Plaintiff's Title is by Simon, whether it was neceſſary to ſet 
forth by Averment, that the Benefice was with the Cure of Souls; for 
ſays he, upon a Quare Impedit brought by Queen Elizabeth upon the Sta- 
tute of 13 Eli. cap. 12. upon a Demurrer, the Declaration was adjudg d 
to be ill for want of ſuch Averment, 1 And. 6. But (ſays he) there is a 
Difference between the Statute of 13 Eliz. cap. 12. and the Statute of 
31 Eliz. cap. 6. of Simony; for the firſt is for an Admittance to a Church 
with Cure of Souls; but in the Statute of 31 El. it is ſaid, that if any 
Parſon be preſented to a Benefice with Cure, Dignity or Eccleſiaſtical 
Living, which is the Foundation of his Qyere. | 

Where the Grant of an Advowſon in Groſs, was thus; Proviſo 
that if the ſaid Nicholas die, the ſaid Richard being within the Age 
of ,25 Tears, that then the Grantees and their Heirs ſhall be Pai to them 
and their Heirs, until the ſaid Richard hath accompliſh'd the ſaid Age. BY 
Force of which, the Grantees were poſleſs'd of the ſaid Advowſon, and 
afterwatds the Church became vacant, and ſo it belong'd to them to 
preſent, It was. objected, that here was no Averment that Richard, upon 
whoſe Life the Intereſt of the Plaintiffs depended, was alive. But it was 
anſwered by the Court, that ſuch Averment is ſtrongly implied, for the 
Count being, that N. died, dicto Richardo being of the Aye of 14 Tears, 
& non amplius. By Force of * 15 Plaintiff was poſſeſs d of 8 ſaid 
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Advowſon, Et fc poſſeſſionato exiſten* the Church became vacant, which 
could not be it Richard was not alive, and therefore held, that it was 
as ſtrong as an Averment ; and 10 Ed. 4.18. cited to that Point, 1 Leon. 
281. Baſkerville ver. the Biſhop of Hereford, Caſe 379. 2 Leon. 55. the 
fame Caſe, 

Where the Plaintiff declard upon a Leaſe made by the Parſon, but 
does not aver his Life, and by his Death the Leaſe is void, and no Ac- 
ceptance can make it good; and the Plaintiff pleaded a Confirmation 
by the Patron for Life, and ſhewed not how the Patron came to the 
particular Eſtate, And the Juſtices held, that he needed not to ſhew 
what Eſtate the Patron had; but when he ſhew'd that he had but an 
Eſtate for Life, he ought to ſhew how he came by it, Cro. Elz. 18. 
3 Co. 65. 4. Cro. Car. 511. 

If a Man conveys a Title from the Aing by Outlawry of one of the 
Tenants of an Honour, and that he granted omnia bona & catalla, omninm 
Tenentium, ejuſdem Honoris frve Manern reſidentium & non reſidentium ejuſ- 
dem qui forent utlagati, he muſt aver, that he who was outlawed was 
Tenant of the Honour, or otherwiſe it is not within the Compaſs of the 
Grant, Colaſb. 99. pl. 2. 

In the Caſe of the King he may declare upon two Preſentments, but 
a Subject muſt rely upon one, Bro. Abr. Tit. Count, pl. 27. 

Where a Man ſhews a right Precedent, and then alledges a Preſenta- 
tion in Purſuance of that Right, there he need not ſay in his Declara- 
tion, that he preſented tempore pacis; but where no Title is alledg'd, fo 
that the Preſentation makes the Title, there he ought to ſay, that he 
preſented tempore pacis, 1 Mod. 230. 


Every Declaration muſt be conſiſtent and 
not repugnant. 


As if one declares, that he had the Advowſon of the third Part of a 
Church (viz.) to preſent to two Turns, that is repugnant, for in the laſt 
Caſe each hath the entire Church for his Turn, Cro. Eliz. 657. Cro. Car. 
61. Co. Lit. 15. a. 2 And. 23. So that tho' he brings his Writ to pre- 
ſent to the entire Advowſon, and yet by his Declaration ſhews his Right 
to preſent, is but for the third Turn, that is good, 2 Brownl. 165. 
(a) By Co. And the Declaration ought never to be (a) preſentare ad medietatem Ec- 
he may have //-{, but when there are two ſeveral Patrons, and two ſeveral Incumbents 
22 of a Church within the ſame Vill; fo that one Patron hath a diſtin& 
ö ſeparate Advowſon of one Half of the Church, and his Incumbent 
ſum, koꝛ as to hath a ſeparate and diſtinct Half of Part of the Tythes and other Eccle- 
him that pꝛe⸗ ſjaſtical Profits; and in that Caſe, the Advowſon and the Church are ſe- 
_ tho veral, in Right and Poſſeſſion: But when there 1s but one Incumbent, 
as to the Jn- tho the Advowſon is divided, and held in ſeveral Hands, yet the Writ 
cumbent it is ſhall never be Dare Impedit preſentare ad medietatem (ſeu tertiam partem) 
butaMoiety, Rae Fc. Co. Lil. 17. b. | 
10 Co, 136. b. If a Quare Impedit is brought by two, and they vary in their Title in 
the Declaration, the Defendant ny plead it, Bro. Abr. Tit. Count, pl. 66. 
In a Quare Impedit it appear d by the Declaration, That the Church 
became void before the Time of the Plaintiff's Grant of the next Avoid- 
ance; and it was held ill after a Verdict, Dy. 129. s 


| { 
i : k 1 


A Man in ſome Caſes may declare upon a Matter as tbe Lam 
conſtrues it to be, and not what it is in an explicite Senſe. 


As where one declares upon a Title by Uſurpation, tis fad he ought 
to ſet forth, that he was ſeis d of the Advowſon,,as..of an Advowſon in 
Groſs, tho in Truth it be appendant, 1 And. 30. Matthew ver. Johnſon. 
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Declarations in this as well as in other 
Actions, muſt have ſufficient Certainty. 


As where the Plaintiff counted, that A. was ſeiſed of an Advowſon 
in Fee, and that he married A. and the Church became vacant, 
and he in Right of his Wife preſented, and had Iſſue; and the Church 
became vacant again, and he preſented again; this Declaration was Vela 
ill, the ſecond Preſentment not being alledg'd to be in jure uxoris, Bro. 
Dua. Imp. pl.8. 28 Hen. 6. 8. : 


If in declaring upon a Title in the Crown, b 


: n y Virtue of an Outlawry. 
the Sheriff's Names don't appear upon the Return of ſome Part of the 
Proceſs, that will be no Exception to the Declaration; tho' the Statute 


of 12 Ed. 2. cap. 5. provides, that Sheriffs ſhall put their Names to the 
Returns, yet it is not neceſſary to ſhew it in pleading; but the Sheriff 


ſhall be amerced, 1 Leon. 139. the Queen agtinſt the Archbiſhop of Can- 
terbury. 


In a Quare Impedit the Plaintiff counted, that the King was ſeiſed of 
an Advewſon in Groſs in Domenico ſuo ut de feodo & jure, and granted it, 
Sc. and does not ſay whether he was ſeiſed in jure Corone, or Ducatus, 
or by Purchaſe; and yet it was held to be good, and certain enough, 
Bro. Count, pl. 8. | 1 

A Onuare Impedlit was brought in Herefordſhire, of an Advowſon in 
Wales, and the Plaintiff did not ſhew that Hereford is the next adjacent 
County to Wales, yet held good, Bro. Abr. Tit. Count, pl. 20. 


In ſome Caſes Deeds are 0 be produced 
and ſhewn to the Court in the Declara- 
tion, and in others not. 


Where a Declaration ſet forth a Title by a Grant from Exeecutors, but 
did not ſet forth the Letters Teſtamentary, yet it was held good; for 
tho' they never prove the Will, yet the Grant of the Advowſon is 
good, and is an Adminiſtration in Law, Dy. 135. | 4 

It was held per totum Cutiam præter Walmiſtey, That where the Grant 
of an Advowſon' was pleaded after the Statute of 27 Hen. 8. to one to 
the Uſe of another in Tail; Ceſtui que uſe need not ſhew the Deed of 
Grant: Becauſe the Deed belongs to the Grantee, and not to Ceſtui que 
Uſe. But yet he ought to ſhew, that it was granted by Deed, Dy. 277. 
But Walmſley contra vide 22 Hen.6.1. 31 Hen.6. 32. Cro. Jac. 217. Earl 
of Huntingdon ver. Mildway. | 

The Plaintiff declar'd upon a Grant of the Advowſon to his Anceſtor, 
and in his Declaration ſays, hic in Cur' prelat' but had not the Deed to 
produce; it was moved upon Affidavit, that as the Defendant had got- 
ten the Deed, the Plaintiff may take Advantage of a Copy thereof, 
which appear'd in an Inquiſition found. Temp. Ed. 6. but denied, for the 
Law requires, that the Deed be produced ; and the Court ſaid, you have 


your Remedy for the Deed at Law; we can't alter the Eaw, nor grant 
an Imparlance,. i Mod, 266. 


of 


L 


Abatement. 


Pleas to the Perſon of the Defendant. 


* on the Part of the Defendant, is no Plea in a Quare Impe- 
dit, Bro. Qua. Imp. 108. 

If a Writ of Right of Advowſon be brought againſt J. D. Dean of &. 
it is no Plea for the Defendant to ſay, that the Corporation is diſſolved 
by Act of Parliament, and ſo he was not a Dean at the Time of pur- 
chaſing the Writ, for when the Plaintiff call'd him by his proper 
Name, the calling him Dean was nothing but Surpluſage, 4 Hen. 7. 6, 7. 

Bro. Breil. 313. n 


By Miſnomer. 


o 


If the King brings a Quare Impedit againſt a ſole (cxporation by a 
wrong Name, his Writ ſhall abate; as where a Quare Impedit was brought 
againſt the Provoſt of the Houſe of C. and the Defendant pleaded, That 
the King by his Charter gave a Licence to T. B. to give the Manor of 
P. to found a Chauntry, conſiſting of a Provoſt and Chaplains, and that 
he ſhall be named Provoſt of the N of C. it was adjudg'd, that 
the Writ ſhall abate, 38 Ed. 3. 14. Bro. Breif. 137. 

A Miſnomer of one ſhall abate it only as to that one, Bro. Breif. 112. 
Bro. Breif. & Abatement de Breif. pl. 2. 27 Hen. 8. 26. 7 Hen. 4. 24. 


By Death. 


If the King brings an original Writ of Quare Impedit, and dies there, by 
the Death of the King the Writ ſhall abate, becauſe the King, for whom 
the Judgment ſhall be given, is dead; and after the Death of the King, 
who is a Party, no Proceſs can be awarded upon the Original, as there 
may be upon an Information and Indictment, 7 Co. 31. and the Caſes 


there cited, 
2 | The 
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The Death of one Coparcener, Plaintiff in a Quare Impedit, ſhall not 
abate the Writ, 38 Ed. 3. 35. Bro. Breif. 145. 
It was held in Dyer 279, that the Death of one of the Plaintiff's Gran- 
tees of the next Avoidance, ſhall abate the Writ. So of a Baron and 
Feme, and a third Perſon being Plaintiff, and the Feme dies, it abates 
the Writ, Dy. 279. b. ſaide to be otherwiſe, if the Feme had been one of 
the Defendants, and had died pending the Writ, Bro. Qud. Imp. pl. 153. 
Upon a Special Verdict in a Writ of Right of Advowſon againſt Co- 
parceners, it was pleaded in Abatement, that the Tenants were Copar- 
ceners, and that M. G. one of the Tenants was dead puis darrein Conti- 
nuance, it was adjudg'd, that the Writ abated, and ſo would it, if they 
had been Jointenants. But 'tis not ſo, in an Aſſize of Novel Diſ- 
ſeiſin or Mortdaunceſtor, where the Death of one of the Tenants ſhall 
not abate the Writ, as long as there is a Tenant living, the King againſt 
Sir John Dryden & al. Cro. Car. 574, 583, 589. W. Jones 452. 
Where the Biſhop claims nothing but as Ordinary, and the Writ is 
brought againſt him and the Incumbent, who dies, pending the suit; it 
ſeems the Writ ſhall abate, for there is none to plead againſt the Queen : 
But if the Biſbop had been averrd to be a Diſturber, it had been other- 
' wiſe, Gould(b. 46. pl. 2. 
Where the Archbiſhop, one of the Defendants, died after the laſt 
Continuance, and the Judgment was enter'd up againſt the other De- 
fendant, againſt whom there was a Verdict, with an Allegation, that the 
Archbiſhop was dead, (but did not ſay Et quia the other Defendant) non 
dedicit ideo conſideratum eft, for till the Party confeſſes or denies it, upon 
a bare Surmiſe on the Part of the Plaintiff, without the Defendant's join- 
ing, the Court ought not to give Judgment: It was held, that the De- 
fendant, by a Trial of an Iſſue ound againſt him, was out of Court 
either to plead or confeſs it; and therefore the Court ſhall judge accor- 
cy to the Surmiſe of the Plaintiff, Cro. Car. 379. Stevens ver. Facone, 
Hill. 9 Car. Rol. 1052. adjudg'd Mich. 10 Car. B. R. | 
If a Quare Impedit be brought againſt the Patron and Incumbent, and 
the Patron dies pending the Writ, that ſhall not (a) abate the Writ ; as (4) But the 
adjudg'd in 9 Hen. 6. 31. for there are two Miſchiefs ; one is, if the Death of the 
Writ ſhall abate, the Diſturbance will go unpuniſh'd ; and tho' the Patron mull 
Writ were well commenced, yet the Plaintiff would be without Re- ad, oo 
medy: And on the other Side, there is this Miſchief, that if the Writ Judgment, 
ſhould not abate, but the Plaintiff ſhould proceed to Judgment and Execu- foz if the 
tion, the true Patron will be put out of Poſſeſſion : But inaſmuch as in Judgment 
the one Caſe, tho the rightful Patron be out of Poſſeſſion, he hath a be bo him, 
Remedy by a Writ of Right, to regain the Advowſon ; but in the other _— Erroz, 
Caſe, if the Writ ſhall abate, the Plaintiff will be without Remedy, Cro.Eliz.374. 
which would be the greater Miſchief, and is therefore to be avoided, and 
the Writ ſhall ſtand, 7 Co. 26. 5. 7 H. 4. 26. b. 13 H.8. 13. 9 H. 6. 57. 


For a Fault in the Mrit. 


It was agreed to be a good Plea for the Patron and Incumbent to ſay, 
that the Writ bore Date in the Life of the laſt Incumbent, 46 Ed. 3. 19. 
Bro. Breif. & Abatement de Breif. pl. 75. | „ 

It is a good Flea to ſay, that (b) the Patron is not named in the Writ, () And the 
(even tho' the King be Plaimiff Ney 151. the Ang againſt the Biſhop of Court wilt 


Litchfield. — Unleſs his Title be by Simony. ; 14 


pedit would not have lain againſt the Incumbent alone without naming the Patron, where it is exprelly 
ſhewn that there is a Patron who might have pleaded in Bar, 7 Co. 27. 


But it 1s no good Plea in Abatement of the Writ, to ſay, That the 
Patron is not named in the Writ, where the King's Title is by Simony ; 
for there the Patron's Title is not in Queſtion; but is admitted: The 
King himſelf claiming in that Os in Affirmance of the Patron's Title, 
: ; 88 — and 
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Of Pleas in Abatement: 


2 Cro. 650. 

2 Rol. Rep. 
239. 

1 Leon. 45. 
Keilw. 53. 4. 
Lutw. 1089. 


5 1. 


and in his Right, and the Patron ſhall not be put out of Poſſeſſion, by 
a Recovery in that Action; and the Patron has had the Fruit of his Pre- 
ſentment ; but his Clerk ſhall be removed for the Simony, which was 
his own Fault: Therefore the Patron need not be named a Party in the 
Writ. Pr North, Wyndham, and Levinz, upon 7 Co. 26. Hall's Caſe, 
7 Hen. 4. 35. Ed. 3. 11. But Charlton doubted. 3 Lev. 16. The King 
againſt the e and others. Intr. Paſ. 32 Car. 2. Rol. 659. adjudg d. 
aſ. 33 Car. 2. C. B. | 

A5 10 Hall's Caſe this Difference is taken and agreed, that when by 
the Judgment in the Quare Impedit, the Inheritance, Eſtate and Intereſt 
of the Patron in the Patronaye is to be diveſted, there the Patron ought 
to be named in the Writ: But when the Inheritance, Eſtate or Intereſt 
of the Patron will not be diveſted by the Judgment, then if another 
Diſturber be named in the Writ, it is not neceſſary to name the right- 
ful Patron, 7 Co. 26. a, ; 

But after the Defendant has pleaded in Bar, he can't take Advantage 
of it, becauſe it is Matter of Abatement only, 1 Mod. 204. the Chapter 
of the Collegiate Church of Southwell, againſt the Biſhop of Linceln and 
F, So likewiſe it can't be aſſign'd for Error, becauſe the Writ - 
is not abated de facto by ſuch Omiſſion; but is thereby abateable only 
by Plea, and nothing ſhall be aſſign d for Error concerning the Writ, but 
ns. proves it de fa&o abated, Co. Jac. 65 1. Savile ver. Thornton, Jones 11; 
Hob. 5. 166. 


By Action ill founded in Reſpect of Eſtate. | 


In a Writ of Right of Advowſon, the Tenant pleads, that the Deman- 
dant was ſeiſed of the ſixth Part of the Advowſon tempore impetrationis 

Brevis ; and by the whole Court the Writ Hall abate, for the Advowſon 
is entire and not ſeverable, and he can't abridge his Demand; nor can 
he recover the entire Advowſon according to his Demand; and there- 
fore he ought to have brought his Writ of the ſixth Furt. The ſame 
Law is of a Manor demanded, and the Tenant pleads, that the Deman- 


dant is ſeiſed of one Acre in the Entirety ; but it is otherwiſe where- the 


Demand is of two Acres; and the Tenant pleads, that the Demandant 
is ſeiſed but of one Acre, becauſe Acres are ſeverable in their Nature. 
If he had ſaid, that the Demandant enter'd into one Acre pending the 


Writ, that ſhall abate the whole Writ, becauſe it is Bis own AG, 5 H. 7.7. 
Bro. Breif. 316. | | 7 


In a 2uare Impedit againſt ſeveral, one can't plead to the Writ by a 
Tai L or Tenancy in Common, pro W in the Plaintiff of the 
Kevin on, without ſhewing a Title in himſelf to the Advowſon, or to 
be incumbent, Bro. Qua. Imp. pl. 154. 31 Hen. 6. 15. 

If one Tenant in Common brings a Qure Impedit and recovers by a Ver- 
dict, the Judgment ſhall got be arreſted, becauſe the others are not 
Joined, for they may join or ſever, Harris ver. Nichols, 1 And. 63. 

If there are four eee and they bring a Quare Impedit, and one 
will not ſue, he ſhall be ſummon'd and ſevered ; but if he will vary in 
his Title, there the Writ ſhall abate without Remedy, becauſe it then 
appears they have joyned upon ſeveral Titles, Bro. Qua. Imp. pl. 2. 128. 
Bro. Breif. 359, 6 Ed. 4. 10. | ao 


* 


Where Jointenancy by the Gift of ſuch a one was held no Plea, be- 


..-.. cauſe the fole Terancy was only material, Bro, Tit. Traverſe, pl. 352. 


or an Earl a Duke, 7 Hex. 6. 14, 18. Bro. Breif, 198. 


By Things done after the Writ phrchafed, * 


The Plaintiff taking upon himſelf the Order of Ek heath 
the Writ, abates the Writ : So of an Arebdearon being cteated a Biſhop, 


| Pleas 


4 


- 


. 


* , 


Pleas of Nullity. 


T is a good Plea in Abatement to ſay, that there is no ſuch Church or 
uch Vill in the ſame County, Bro. Qua. Imp. pl. 33. 45 Ed. 3. 6. 
6 Co. 55, 66. | . 33. 45 Ed. 3. 6. 

In 4 Quare Impedit of the Church of B. and the Defendant pleaded 
there was no ſuch Church in the County where the Writ was brought; 
and afterwards an Iſſue was taken, that there was ſich a Church in the 
ſame County, known by the Name of B. Per Finchden, who laid it 
down as a Rule, that if any Church in the County be known by ſuch 
Name, it 1s ſufficient to maintain the Writ, 45 Ed. 3. 6. with which 
agrees 41 Ed. 3. Tit. Maintenance de Breve 49. 21 Hen. 6. 4. cited in 
6 Ca, 66. Vide Nile 391. 

Where a Puare Impedit was oops againſt ſeveral, and the Defen- 
dants imparled by Attorney, and afterwards one of *em pleaded tha 
there was no ſuch Perſon as K. F. one of the Defendants at the Day 3 
ſiding out the Writ, nor ever after. And the Opinion of the Court was, 
that if there was a Joint Warrant, none of em alone ſhould have that 
Plea z but if the Warrants of Attorney to plead were ſeveral, every of 
them ſhall have ſuch Plea, 20 Ed. 4. 1. Bro. Tit. Breif. pl. 384. 

Whenever the Defendant pleads Non-tenure, or no lk Thing in rerum 
natura, there he need not give the Plaintiff a Means to ſue out a bet- 
ter Writ, 33 Hen. 6. 38. Bro. Breif. 497. 3 

Where it is no Plea to ſay there is no ſuch a Perſon as V. M. (who 
was only mention'd in the meſne Conveyance) in rerum natura, becauſe 
not traverſable, Bro. Tit. Traverſe, per Sauſcto, pl. 353. 43 Ed. 3. 

If a Quare Impedit is brought againſt two, it Was agreed, that to ſay 
there is no ſuch Perſon in rerum natura as one of them, it will abate the 
whole Writ z but a Miſnomer of one. ſhall abate it only as to that ong 
who is ſo miſnamed. And the Death of one before the Writ purchaſed, 
ſhall abate the Writ as to all, but the Death of one pending the Writ' 
ſhall abate the Writ only as to that one, 27 Hen. 8. 26. Bro. Breif. & 
Abatement de Breif, pl.2. 7 Hen. 4. 24. the ſame Point, Bro. Breif. 112. 


_— 


Of pleading Plenarty. 


PE ENARTY of the Church for ſix Months before the Writ pur- 
chaſed, is a good Plea in Abatement, 6 Co. 30. and it may be plead- 
ed in Bar. 

' Plenarty is no Plea againſt the King, where he claims by a Title, whe- 
ther in Right of his Crown or of his Dutchy ; but otherwiſe where he 
claims only by Lafſe, 1 Leon. 226. — r 


A Collation bp the Biſhop is no Preſentation, and can't be pleaded as 
a Plenarty, 1 Leon. 226. 

In a Quare Impedit againſt the Abbot, who counted, that his Predeceſ- 
ſors were ſeiſed, and preſented the Defendant, and died, and that the 
Plaintiff was elected Abbot, and the Defendant was deprived; for which 
Reaſon the Plaintiff preſented, and the Defendant diſturbed him. To 
which the Defendant pleaded, that the Church, of the Preſentment of 
the Plaintiff's Predeceſſor was full of the Defendant fix Months before 
the Writ purchaſed, and concludes Judgment ſi afio &c. and it was 


held no Plea, becauſe he does not ſhew how he came in after the De- 


privation, And it was ſaid, that it is not neceſſary to ſhew a Preſent- 
ment by the Plaintiff, or the Plenarty of the Defendant, ſix Months 


before 


"Df Pas in Abaremenk m" 


— 
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Of Pleas in Abatement, 


before the Writ purchaſed; but it is ſufficient to ſhew a Plenart by the 
Plaintiff's Preſentment, pending the Writ, or before ; becauſe, be it one 
or other, the Writ ſhall abate, for the Plaintiff hath the Effe& of his 
suit; as where the Plaintiff in an Aſize or Precife quod reddat enters 
pending the Writ, Bro. Qua. Imp. pl. 126. 4 Ed. 4. 19. 


— 


— 


Other General Rules concerning the 
Abatement of Writs. 


F a Reſignation or Divorce or ſuch like be pleaded in Abatement of 

the Writ, the Court will not write to the Biſhop to certify it ; other- 
wiſe if it be pleaded in Bar, 7 Ed. 4. 13, 16. Bro, Tit. Certificate al 
Eveſque, pl. 22. 7 

If a 2uare Impedit abates, the Plaintiff ſhall not have another Writ, 
but it is preremptory. Pure, it for falſe Latin, which is a Default in 
the Clerke, Bro. Ia. Imp. pl. 15. 3 Hen. 6. 37. 

Per Thorpe, Juſtice. In a Quare Impedit, the Defendanr being an In- 
fant, ſhall not have Advantage of his Non-age, nor ſhall there be a Pro- 
tection, nor an Eſſoin de Servitio Regis, nor any ſuch dilatory Matters, by 
3 of — apſe that would enſue, Bro. Tit. Qua. Imp. pl. 116. 
43 Aſſrze, pl. 217. 

"if the Defendant pleads a Matter which goes in Abatement of the Writ, 
and concludes with a Traverſe, which goes in Bar, ſuch Plea is ill, tho“ 
perhaps, if he had relied upon the Matter pleaded 'in Abatement, it 
would have been a good Plea, Bro. Tit. Qua. Imp. pl. 115, 

Where the Incumbent pleads. a Title under a Preſentment by the 
Patron upon an Avoidance by the Deprivation of the laſt Incumbent, he 
ought to plead the Sentence, and conclude, that it was the ſame De- 
vation upon which the Avoidance fell, for *tis by the Sentence that it 
ecomes an Avoidance; and from thence ariſes a new Title to the Pa- 
tron to preſent, and not merely from the Cauſe of the Deprivation, Dy. 
293. 1 And. 16. the ſame Point adjudg'd. 


Df Pleading in Bar. 8 


By the Ordinary. 


I. 1 Common Law, the Ordinary, either before Collation or after, àt Common 
could not plead to the Title of the Patronage, becauſe he had Law,theD:- 

no Intereſt therein, and therefore could not diſpute that, wherewith „* 

he had nothing to do, which was the Reaſon, that Collation by Lap/e to the Pa- 

did not diſplace the Patronage, but was ſaid to be done in Right of the tronage. 

true Patron, 1. e. by the Patron's Omiſſion of preſenting within fix 

Months; and his Collation therefore, was nothing but as Inſtitution and 

Induction, which belong to his Office as Ordinary. Hob. 316. 

2. So neither could the Incumbent plead a Title to the Patronage (as Neither 
may be ſeen hereafter under the Title Plas by the Incumbent) who had an £wuld the 
Intereſt, much leſs ſhould the Ordinary, who had nothing to do to med- Incumdent, 
dle with the Church, or the Fruits thereof, as the Incumbent had; and 
if the Ordinary having collated by Lapſe, could not plead the Title of 
the Patronage to maintain it (as appears by the following Statute) much 
leſs could he do it before Lapſe incurred. Hob. 3 16. 

3. The Common Law had provided for the Ordinary (if he would con- What P:o- 
tain himſelf within the Bounds of his Office of Ordinary) ſufficient Viſion the 
Means to ſave himſelf from being deem'd a Diſturber, and had Pleas 4 
to expreſs and deduce the ſame, which the Incumbent had not. For pꝛobided for 
when the Incumbent had accepted the Benefice of his Preſentation, who the Ozdina- 
had no Right, or would not defend it, he was deem'd a Diſturber, and rv to be ex- 

et was not allowed to plead to the Title at Common Law; and theres — 
* the Ordinary cannot plead in Abatement that the Patron is not named and mhen- 
in the Writ, as the Incumbent may; for his Office and Acts are not 


joined to, nor depend upon the Patrons, as the Incumbents do, Ibid. —.— 
| which the Jnchmbent map, and why. 


4. The i wg is not bound to receive the Clerk of him who firſt The Oi: 
preſents; for as he may have convenient Time to examine the Suffici- nary is to 
ency and Fitneſs of the Clerk, ſo may he give convenient Time to the * 5 | 
Perſons intereſted, to take Knowledge of the Avoidance, even in the the Sleek. 
Caſe of Death, and where Notice 1s to be taken and not given, to pre- 
ſent their Clerks to it, 1b:d. 

5. If the Church becomes litigious between two Patrons, he may award Jure Patronu- 
a Jure Patronatus, Ibid. 311. | on 

6. And the Statute before mentioned, and hereafter inſerted at large, is here the 
for the Relief only of the Ordinary, who hath collated by Lapſe, that Statute of 
he may counterplead the King's or Patron's Title, which was a ne- at bp 1 * 
ceſſary Law againſt the King more than againſt common Perſons. For tbes Belicf 
the King, not being bound by any Lapſe of Time, if the common Pa- to the Oꝛdi- 
tron ſufter'd a Lapſe, and the Biſhop collated lawfully; yet if the King nary. 
pretending himſelf Patron, brought a Quare Impedit againſt the Ordinary — — 4 
and Incumbent, there was no Means for either of them to ſave them- Common 
ſelves, becauſe they could not deny the King's Title, and maintain the Law. 
Patron's, in whoſe Default the Lapſe took Place, Ibid. 

7. And in the Caſe of Lapſe, a common Perſon might by Practice have Jn Caſe of 
turn'd out a lawful Collatee in one only Caſe, and that was this, where Lap 
a common Perſon (not being the very Patron) preſented within ſix 
Months, and the true Patron did not preſent in Time, wherenpon the 
Ordinary collated by Lapſe, againſt whom the pretended Patron brought 
a Quare Impedit, becauſe his Clerk was refuſed, he at Common Law 
would have prevailed, becauſe-neither the Ordinary or Incumbent could 
deny it, and therefore his Title was taken to be good: And this it 
ſeems was one of the Caſes which the Statute intended to remedy ; for 


in all other Caſes, the Lapſe was an equal Title againſt all Perſons. 


Hob. 318. 
H h h | 8. And 


—— 


To ct Pleading in Bar 


That he can- 8. And as to the Ordinary's Plea upon this Statute, my Lord Hobart held 
not plead to plainly, that the Ordinary can no otherwiſe plead than he could at 
the 4 in Common Law, but only where he had actually collated by Lapſe; and 
— ot tin not before Collation, for before, he hath got no Intereſt in the Church, 
Lapſe. either for himſelf or his Clerk ; and therefore as the Incumbent (only 
The Ozdina: inſtituted at the Preſentation of another) and not inducted, 1s not with- 
ry is not in the Relief of this Statute, much leſs ſhall the Ordinary be, who hath 
within the no Intereſt, but an Office only, and ought to be indifferent to all Pa- 
1. gut trons, and to maintain or be partial on no Side, Lid. ; 
— term 9. This Argument of my Lord Hobart, is upon the Cafe of Elvis and 
the Archbiſbap of York and others, where Sir W. Elvis brought a Puare 
N Impedit, and declared, that Sir C. E. Knt. was ſeiſed of the Manor of g. 
adjudg'd the to which the Advowſon was appendant in Fee, and held the ſame of 
Ordinary the King; and being ſo ſeiſed, preſented G. I. his Clerk, who was ad- 
could not mitted and inftituted, Sc. And Sir C. E. was attainted of Felony and 
ow 15 executed, by Virtue whereof the King was ſeiſed of the Manor, to 
Cale of which, Cc. in Fee, in Right of his Crown; and being ſo ſeiſed, granted 
Lapſe, the Manor and Advowſon, &5c. to the Plaintiff, and that the Church be- 
came vacant by the Death of Turpin; ſo that it belong to the Plaintiff 
to preſent —The Archbiſhop confeſſes the Seiſin of Sir C. E. the Pre- 
ſentation of C. I. and the Attainder, c. But further pleaded, that by 
Virtue of the Attainder the King was ſeiſed, and the Church became 
vacant by the Death of Turpin, and that then, the King preſented the 
other Defendant Biſhop, whom he inſtituted, &c. and traverſes the Grant 
to the Plaintiff; ſo that in this Caſe, it was not lawful for the Arch- 
biſhop to counterplead the Plaintiff 's Title, nor in any Caſe, as held by 
Hobart, but where he had a Title himſelf by Lapſe, Hob. 315. 
The General 10. The General Plea in this Action, for other Perſons to excuſe themſelves 
Plea in this from the Diſturbance, is for them to ſay quod non Impediverunt, i. e. that 
Ion, they are not Diſturbers, and this doth but defend (or deny) the Wrong 
wherewith they ſtand charged, and leaves the Plaintiff's Title uncontro- 
verted, and in Effect confeſſed, who may thereupon immediately pray a 
Writ to the Biſhop, or at his Election may go on and ſhew how the 
Defendants difturbed him in order to have Damages, Hob. 162. 
The like by 11. So where the Ordinary ſays, that he claims nothing but as Ordinary, 
the Oꝛdi⸗ (which is doing no more than defending the Wrong charg'd upon him) 
band and demands Judgment, whether, without ſhewing a Specral Diſturbance 
—_ rhe | in him, the Plaintiff ought to maintain his Action againſt him; in that 
= © Caſe the Plaintiff may either pray a Writ to the ſame Biſhop, that he, 
on. notwithſtanding his Diſclaimer, do admit a fit Parſon on the Flamtiff *'s Pre- 
Keil, 20. a. ſeniment, or may go on and maintain his Charge againſt the Ordinary, 
Where the ſhewing in what Manner he diſturbed the Plaintiff; but if he will not in 
Plaintiff is that Caſe pray a Writ to the Biſhop, but will go further, and charge the 
4. of an Ordinary with being a Diſturber, in Order to have a full and final Re- 
ahora covery, and it be try'd and found againſt the Plaintiff, he is thereby 
have had. barred; and if the Biſhop collates, pending the Suit, his Collatee can't 
Hob. 329, be removed: And this is liken'd to the Caſe where a Man brings an 
Keil, 57. b. Action of Debt upon a Bond of 201. for Payment of 10 l. at a Day paſt, 
2 Cro. 126, and the Defendant: pleads a Tender at the Day, and that he has been, 
and 1s always ready to pay it, then alſo offering it to the Court, the 
Other Caſes Plaintiff if he will may accept it, and there is an End of the Matter in 
of the like Controverſy ; but if he will proceed to a full Recovery of the Penalty, 
Nature. and deny the Tender, and that be found againſt him, all is loft. So 
in an Action of Dower, if the Tenant pleads, that the Demandant de- 
tains the Evidences, the Demandant upon the Delivery of the Evidences 
may have Judgment immediately; but if ſhe will deny the detaining of 
the Evidences, and that be found againſt her, ſhe ſhall 4% her Dower, 
Hob. 198, 199. | | 


2 | 12. When 
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In Nuare Impedit. as 11 


12. When the Biſhop 175 he claims nothing but as Ordinary, and that Diſclaimer 
is confeſs d by the Plaintiff's taking a Writ to the _ it does not by is a Pzoof 
this appear to the Court, that the TP was guilty of any Wrong, or 1 Inno⸗ 
in any wiſe a Diſturber; and therefore he is not, but the Plaintiff is to : 
be, in miſericordia, pro falſo clamore, Hob. 198. | 

13. It ſhould ſeem by the Argument of . in the Caſe of Birckhead 
againſt the Archbiſhop of York, that when the Ordinary appears to the 
Summons, if he doth but caſt an Eſſoin, tho that does not make him a Ordinary 
Diſturber to maintain this Writ, becauſe 'tis after the Writ, yet it faſtens Eſſoins at 
upon him the Charge of the Diſturbance laid in the Declaration; ſo that the Return 
he ſhall not be receiv'd after to plead, that he did not diſturb, or the of the Dum- 
ordinary Plea of ſaying, that he claims nothing but as Ordinary, be- rant =_ 
cauſe, that Plea (which ſuppoſes his Innocency muſt) as all other Pleas that he is 
of the like Nature, be offer'd the firſt Day upon the Appearance, for not a Di- 
Delay makes him nocent, and fo is oppoſitum in Objecto, Hob. 200. Curber, 

14. If the Biſhop does not plead according to his Innocency, then the Pro- ahen he 
ceeding ſhall be againſt him, and the Conſequence of it as againſt a pleads that 
Diſturber But if he pleads that he did not diſturb, which is true, it ſhall he did not 
be taken according to the Caſe, that he did not diſturb before the Aion — 0 
brought, either unlawfally or by lawful Collation. And Hobart would he vid not di⸗ 
infer from hence, that it can never be underſtood to deny or renounce ſturb befoze 
any actual Collation after the Action brought, and when the ſix Months the Fition 
are paſt, which he uſes as an Argument to prove, that the Biſhop's Col- bought. 
latee in that Caſe ought not to be removed by the Judgment obtain'd by 
the Patron, and the Writ to the Biſhop upon the Ordinary's Plea, 1b:d. 

15. A Quare Impedit was brought againſt the Biſhop of C. wherein the 

Plaintiff declared, that he was ſeiſed of the Advowſon, and preſented NV. 
who was admitted and inſtituted, and afterwards N. died, and the Church 
became vacant for /ix Months, and the Biſhop collated the Church, by 
Reaſon of Lapſe, to M. who was in Poſſeſſion, &':. and afterwards died, 
and the Church became vacant, and the Plaintift preſented, &c. and was 
diſturbed, &c. The Biſhop Defendant pleaded, That J. B. preſented the 
ſaid M. to the Defendant as Ordinary, at whoſe Preſentment, he as Or- 
dinary received him, whereby he was inſtituted and inducted abſque 
hoc that he made ſuch Collation modo & forma, &c. This by Keble, H- 
neux, Townſend and Bryan, Chief Juſtices, was held a good Flea, for the 
Ordinary to ſhew, that another 1s Patron, and not the Plaintiff, tho' he 
does not make a Title inhimſelf to the Advowſon : For the Ordinary 
hath an Intereſt to meddle with the Church: And it was reſembled to 
the Caſe of an Aſſize for a Rent, where the Tenant ſhall compel the 
Lord by a Plea to make to himſelf a Title to the Rent, for there is a 
Privity between them; fo is there between the Ordinary and Patron. 
So in Waſte, the Tenant may ſay, that the Leſſor had granted the Re- 
verſion to F. F. to whom he attorned. And fo here the Ordinary may 
traverſe that which is alledged againſt him to prove him a Diſturber, 
without alledging a Title in another Patron Rede, Fay, Vavaſor, and 
Davers, e contra. Bro. Tit. Qua. Imp. 179. pl. 120. 5 Hen. 7. 3. Quere, if 
the latter Opinion be not the beſt. 


That if the 


, 
. 
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By the Incumbent. 


I. T Common Law, the Incumbent could not plead to the Tile of the 
wy 3 Patronage, becauſe he had not any Intereſt in the Patronage, and 
not plead to therefore could not diſpute that, wherewith he had nothing to do; yet the 
the Citle at Incumbent had this Remedy, where a Quar- 1 * was brought againſt 
Common him only, he might plead in Abatement that he was Parſon imperſonate 
Law. of the Preſentation of (ſuch a one) his Patron who was alive and not 

named in the Writ, and then the Writ abated ; ſo that, tho' he could not 

lead to the Patronage, yet he was not compellable to anſwer without 

Fs Patron, who could plead to the Patronage, and ſo defend his Clerk. 
Co. 26, But yet there were two Miſchiefs which wanted a Remedy; Fir/t, When 
The Hil- the Patron was joined, if he would collude or plead a falſe and faint Plea, 
chiefs at and give Way to the Plaintiff, the Incumbent was without Remedy; 
22 hs whereof the Common Law took little Regard, for the Reaſon above- 
Incumbent, mentioned, that he had no Right to the Patronage, and becauſe that he 

came by the Patron, he was ſubject to his Flea, as a Leſſee for Years was to 

the La, and could not ſatisfy it at the Common Law : For the Law 
which ſuppoſes not a Wrong, would not conclude otherwiſe but that the 

Patron would protect his own Clerk with his Title. Secondly, Tho? it 

were regularly true, That the Patron was to be named, fo that there 

was a Means to defend the Title of the Incumbent ; yet it was otherwiſe, 
when he came in by the King or the Pope, who could not be named 
in the Writ : However, tho' the Miſchief to the Incumbent was in this 
inevitable ; yet the Common Law would not break her Rules to permit 

the Incumbent to plead the Title of the Patronage, Hob. 316. 

2; Ed. 3. c. ). 2. To remedy which two Miſchiefs, the Statute of 25 El 3. cap. 7. Pro 

Clero was made, viz. : 

Becauſe many P2eſentments to divers Benefices of the Holy 

Church, as well of the Patronage of Lay People, as of People of 

the Holy Church, which were void by fir Months, whereof the 

Collation of fuch Benefices by Lapſe of Time was devolute, and 

of Right pertaining ts the Ordinarzes of the Places, were reco- 

ver'd by the King by Judgments thereof un of the Aﬀent of 
the ſaid Patrons, in Deteit of the ſaid Collations ſo made rea- 

ſonably by the ſaid Oꝛdinaries; in which Pieas, the Ordinaries, 02 

their Clerks, to whom they Did give ſuch Benefices, were not re- 

ceived to ſhew oz defend their Right in this Behalf, no2 to coun- 
terplead the King's Right fo claimed, which is not reaſonable. 

Wherefore the King, by the Aſſent of the ſame Parliament, willeth 

and granteth fo2 him and his Deirs, that when Archbiſhops, Bi⸗ 

ſhops, oꝛ other Dwdinaries, have given a Benefice, of Right de- 
volute to him by Lapſe of Time; and after, the King p2eſenteth, 
and taketh the Suit againſt the Patron, who perhaps will ſuffer 
that the King ſhall recover without Action, tried, in Deceit of the 

Ordinary, 02 the Poſſeſſion of the ſaid Benefices; That in ſuch 

and all other like Caſes, where the King's Right is not tried, thc 

Archbiſhop, Biſhop, Ordinary 02 Poſſefſo? ſhall be received to coun- 

terplead the Title taken fo2 th? King, and to have his Anſwer, 

and to ſhew and defend his 14 1 upon the Matter, tho he 
claim nothing in the Patronage in the Caſe afozeſaid, 


3. Generally, the Incumbent is to commence his Plea, with ſhewing he 1s 


(a) But (e) Parſona imperſonata, i. e. to enable himſelf as a Poſſeſſor of the Church 


. to plead in Bar, Dy. 283. Pl. 28. 


his Plea Et ſic eſt Parſona imperſonata, whether ill upon a Demurrer. Ibid, 


2 4. And 


10 . 
— * 
- — * 
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4. And tis not ſufficient for him to ſay he is Purſona Imperſanata, without 
more, but he muſt go on further and ſay of whoſe Preſentation he is = 
ſo; that it may appear to the Court that he defends his Patron's Title : — In⸗ 
Aud this is not barely Form, but material and traverſable, becauſe by mug detend 
the Statute above-mentioned, he mult not only be a Poſſeſſor, but muſt his Patron's 
defend his own Title, that is, the Patron's Title on whom his own de- Title, and 
gents, as well as counterplead the Title of his Adverſary; ſo that the not the Title 


ncumbent can't ſay that he is Furſona Imperſonata of the Preſentment - 


of J. J. and then lay a Title in the King, or in J. D. as Patron, Hob. © 
19, 320. 

. 5. Even tho' the Title that the Parſon ſets up in the King, or in J. D. 

(after he hath ſhewn himſelf a Parſon Imperſonate on the Preſentation 

of J. S.) will deſtroy the Plaintiff's Title, that ſhan't avail him, Hob. 
19. 

6. It is ſufficient to ſay in the Plea that he is Parſona Imperſonata, and 

he need not ſay tempore impetralionis Brevis, for it is intended by the 

Writ that he was then Perſona Imperſonuta; however if he be not {6 

then, if he be ſo at any Time before the Plea pleaded, it is ſufficient, “ « 4g 

Car. 105. New Book of Entries 494, 505, 597. — 

7. This Word Imperſonata ſignifies Indufion, and therefore tis neceſ- cuhat it is, 
ſary to fay that he is Farſona Imperſonata, for before Induction the Pre- and why ro 
ſentee is not compleat Incumbent; and in a Quare Impedit brought againſt be ſbewn. 
him, he can't plead a Title in his Patron, becauſe the Statute of 25 Ed. 3. 
cap. 7. provides, that the Poſſeſſor ſhall plead in Bar, and before Induc- 
tion he is not Poſſeſſor, Dy. fol. 1. pl. 8. 19 Hen. 7. 6. —— Befare Induc- 
tion the Parſon hath Jus in Re, but not ad rem. Note, 31 Ed. 3. In- 
cumbent 6. he can't plead if he reſigns after the Writ brought. And 
11 Hen. 4. 38. 5. the fame Law if he be created a Biſhop. Vide 7 Co. 26. 

4 C9. 19. b. That after Inftitution the Parſon may plead a Title againſt a 
Subject; for then againſt all Perſons but the King, the Church is plena 
& conſulta. 

Note, Ia pleading a Preſcription it was held to be not neceſlary for 
the Parſon to ſay he is Parſona Eccleſiæ, but it was ſufficient to ſay that 
he is Clericus ſeiſitus de & in Reftoria Eccleſia, Cro. Eliz. 898. 

8. Where the Incumbent comes in by the Preſentation of the King by 
Reaſon of Lapſe, and the Plaintiff counts of a Diſturbance upon the firſt _ | 
of November, and he fhews a Preſentation by the King the firſt of March, — tend 
which is before any Lapſe incurs, and does not anſwer the Count farther map loſe by 
by traverſing or confeſſing or avoiding, the Diſturbance is not anſwer'd, iliPleading, 
and therefore the Incumbent by this ili Plea will loſe his Preſentation, and 
the Patron ſhall have the Advantage of it, and nat the King, for where- 
ever the King's Title is once executed which accrued to him for one Turn 
only, i. e. by Lapſe, tho' the Incumbent loft it by 1d Pleading, yet 
the Queen ſhall not preſent again, 1 Leon. 194. 1 K 

9. So in like Manner as the Incumbent may loſe his Church by ll Mere 
Pleading, may he preſerve his Poſſeſſion of the Church by good "ages, mar gal tp 

=. ng 


for if a Qiare Impedit be brought againſt ſeveral, and the Incumb 
Plea be found for him, tho' the Iſſues on the Pleas of the other Defan- 
dants be found for the Plaintiffs againſt them, that ſhan't kurt the Plea 63 mea, 
MF. the Incumbent, nor ſhall he in that Caſe be remoyed, Brounl. 162, 3 
164. r 
10. But yet in the Caſe of a ſimoniacal Contract found againſt the Pa- Where he is 
tron, the Incumbent ſhall loſe his Poſſeſſion of the Church by the Patrorfs 9 
Plea, becauſe that being found to be ſo, i. e. that the Payſon was pre- 


ſented by Smony, the Inſtitution and Induction were merely duid, — : 
1 Brownl. 164, 165. "x 


11. The Plaintiff declares and ſets forth, that W. S. was ſeiſed of the 
Mapgr of B. to which the Advowſon, Oc, was appendant, and preſent- 
ed, and afterwards died ſeiſed; a Niſcent to two Coparceners; a Parti- 
tion by them, and an Alotrgent of the Manor to one, the Death of her 
and her Huſhand, leaving Iſſue A. married to the Marquiſs of N. 33 H. 8. 
2 Fine levied /ur Grant and Render to the ſaid Marquiſs for Lite, th 

I i i er 
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der to A. his Wife ; Remainder to K. H. 8. in Fee, an Attainder of the 
Marquiſs, by which the King became ſeiſed, and A. died without Iſſue, 
and a Vacancy of the Church Tempore Elzabethe Reginæ, by which it be- 
long'd to the Queen to preſent. The Defendant in his Plea confeſs'd the 
Seifin of FS. and all the other Matters 'till the Attainder, and pleaded 
further, that after the ſaid Attainder, Queen Mary leaſed the ſaid Ma- 
nor with the Advowſon to R. and /. for 40 Years, if the ſaid Marquiſs 
g ſnould ſo long live; that they were thereupon poſſeſs d, and in their 
Where the Poſſeſſion of the Church it became vacant, to which Vacancy one J. pre- 
. ſented the Defendant, who upon his Preſentment was inſtituted and in- 
to counter- ducted; and upon a Demurrer the Court at firſt was of Opinion againſt 
plead the the Defendant, becauſe he had not in his Plea ſh:wn any Intereſt in the 
King's Ti- Advowſon. And per Frium, the Patron himſelf could not have had 
— without ſuch Plea if he had been a Party to the Writ, ſo not the Incumbent, 
S his and ſays he, tis no good Pleading in any Action to diſcover in plead- 
Patron, ing any Wrong, as force Diſſeiſin or Uſurpation. But at laſt mutatu Opi- 
nione all the Court gave judgment againſt the Queen, for here is not a 
bare Uſurpation pleaded = the Queen, but alſo an Eſtate (viz.) a 
Leaſe for Years derived from Queen Mary, and that the Advowſon fell 
within the Term ; ſo that the Queen was encountred with the Leaſe of 
her Anceſtor, againſt which ſhe could make no Title to. preſent. And 
Note, the Counſel for the Defendant argued, that the counterpleading 
of the Title of the Queen by the Incumbent, without ſhewing a Title 
in his own Patron, could not be good, notwithſtanding the Statute of 
25 Ed. 3. cap. 7. before which Statute the Incumbent could not plead any 
Matter which went to the Right of the Patronage, but only to diſcharge 
or excuſe himſelf from being a Diſturber; and upon the Words of the 
Statute, 7. e. That the Poſſeſlor ſhall be received to counterplead the 
King's Title, and to have his Anſwer and to defend the Right upon the 
Matter, tho' he claim nothing in the Patronage, they would infer, that 
the Incumbent ought not only to counterplead the King's Title, but 
alſo to ſhew and defend his own Right; and that the Defendant had not 
done it here; for T. of whoſe Preſentment he 1s in the Church, claim'd 
not under the Leaſe of Queen Mary, but by Uſurpation upon them; and 
the Caſes cited by them were 46 E. 3. 13. 38 E.3. 18. 3 H. 7. 14. 
and Stamford 63, 64. 2 H. 4. 14. 1H.6. 32. 7 H. 4. 93. 4 Ed. 4. 18. 
11 H. 4. Qua. Imp. 120. 47 Ed.g. 8. 14 Ed. 3. 19. 1 Leon. 44, 
43, 46. the Queen and Middleton, Mich 28. 29 Elix. C. B. 

12. The King brought a Quare Impedit againſt the Archbiſhop of Can- 
terbury, Sir John Hall and Richard Clarke for the Church of M. in N. and 
declares that R. V. was ſeiſed of the Manor to which the Advowſon 

belong' d; and 6 Fac. by Indenture covenanted to ſtand ſeiſed to the 

Uſe of himſelf and his Wife for their Lives, and to the Heirs of R. . 

and afterwards R. . preſented. one B. and died, and his Wife married 

the Defendant Hall, who 1 June, 16 Fac. by Deed, granted the next 
. Avoidance to two, to the Intent that he might receive of ſuch a Parſon 
good Piea which he preſented, all Moneys as ſhould be agreed between the Grantor 
by the In⸗ and Grantee; and that this was done, B. lying in Extremis. And then 
cumbent to a the 26 Jan. 16 Jacobi, there was a corrupt Agreement by Sir John Hall 
— 2 and one of the Grantees, That for 200 J. to be paid by Blundell the in- 
tended Parſon, that the other Grantee ſhould preſent him. And 1 Feb. 

 - +2. -Blundell paid the Money, and the 2d was preſented, admitted, &c. And 
_ -— -* that upon this ſimoniacal Contract it belong'd to the King to preſent. 
The Biſhop e and claims nothing but as Ordinary: Sir John Hall 
makes a Title and traverſes. the corrupt Agreement: The Incumbent 
7 owe by Proteſtation, that there was no ſuch corrupt Agreement, but 
ys nothing whether the Money was paid or not, but that he is Parſon 

_ - Imperſonata of the Preſentment of a Stranger. But 16 Fac. after ſach an 
Agreement (viz.) 17th of Feb. he was preſented by the King by Letters 
Patents to this Church, but never anſwers to the Simony. The Plea 
"I" , 7 * 1 | 1 f 
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ing, would care to ſupply a Cure in ſuch a precarious Manner, to be 
liable to be removed at the Will of the Patron. 


3. When the Incumbent pleads a Plenarty of the Plaintiff's own Pre- 


born ſentment, or by Collation by Lapſe to the Ordinary, there he need not 
is to ſet forth ſet forth a Title, but when he pleads a Plenarty by the Preſentment of 


a Title, 


a Stranger, there he muſt ſhew that the Stranger had a Title, and that 
he was ſeiſed of the Advowſon, or of the Manor to which the Advcw- 
ſon was appendant, and then ſhew a Preſentment and a Plenarty for ſix 


Months, Ney 30. Hetley 104. 


wow hc muſt 4. And when the Incumbent is to ſhew a Title in his Plea, *tis not 


che w the 
Title, 


A bare Ple- 


ſufficient for him after the Biſhop hath made out a Title to preſent, to 
ſay that he was preſented by the Biſhop ex cauſa ſuperius allegata, but he 
muſt ſet out his Title at large, Dy. 27. a. pl. 75 


5. A bare Plenarty by the Preſentment of a Stranger, is no Plea; 


narty by the hut the Admiſſion, Inſtitution and Induction of a Parton upon the Pre- 


Pꝛeſent⸗ 


ment of a 


ranger is 


ſentment of a Stranger, is a good Title in an Ejectment, and ſhall put 
St the Patron to his Quare Impedit or Sire factas, 1 Hd. 221. and Boſwell's 
no Plea, but Caſe in 6 Co. 52. tis ſaid hath been often denied to be Law. 2 Cro. 93. 


is a goodTi- the ſame Point, that an Incumbent preſented pendente lite, whether of the 
tle in Ejett. De fendant or a Stranger, ſhan't be removed without a Hire facias. 


Plenarty 


tiff's own 
Pꝛeſent⸗ 


ux Months 
of 4 2 


6. Plenarty for ſix Months before the Writ purchaſed of the Plain- 


tiff's own Preſentment is a good Bar; and this, tho the Patron had no 
Notice of the Avoidance, becauſe the Want of Notice only prevents 
the Collation of the Ordinary, but is in no wiſe neceſſary to make the 
Plaintiff's Preſentation the better, Paſch. 39 Hlix. C. B. Scriven againſt 


ment, is a the Biſhop of Lincoln. 


good Plea 


pel, is no 


7. But Plenarty of a free Chapel is no Bar; for if the Plaintiff ſhall 


Plenarty of be put to his Quare Impedit, then it would be afterwards preſentative, 
a Free Cha- yhich would be miſchievous to the Patron in making it ſubje& to the 


Viſitation of the Ordinary, 22 Hen. 6. 25. 


Plea, and 
bhp, 
Plenarty. 
Againſt whom no Plea. 
The King. 
rey is 1. JYLENARTY is no Plea againſt the King, 35 Hen. 6. 26. A. 
10 Plea a. P 1 Ed. 3. 17. pl. 9. 8 Ed. 3. 304. pl. 55. 43 Ed. 3. 14. Pl. 8. Be- 


gainſt the 
King. 
Co. 2 


cauſe it is not a Plea in chief to determine the Right, but only dila- 
tory, and the King ſhall not be delayed z and this whether he be ſeiſed 
in Right of his Crown, or of his Dutchy of Lancaſter, but ſaid to be 
otherwiſe where he claims ratione Lapſus, 1 Ln. 226. the Queen and the 
Biſhop of York. | ; 

2. But it was ſaid to be a good Plea 2 the Queen Mother or 
Conſort, 11 l 3. Pl. 9. 44 Ed. 3. Bro. Plenarty 4. For ſhe is but a 


Subject, and ſhal in no better Condition in the Eye of the Law; 
and this tho ſhe claim the Advowſon by the King's Endowment, Co. 
2 Iufi. 361. 

3 2 


Againſt 
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Againſt whom Plenarty is no Plea. 


Againſt the Lord who enters for Mortmain (a) it is no Plea, be- 
cauſe the Lord hath Liberty by Law to enter at any Time within go Plea a- 
the Year; but (6) after the Lear it is a good Plea, becauſe he is then gainſt the 
in the Condition of another Patron (a) 21 Ed. 3. 27. pl. 25. 29 Ed. 3. Lord entring 
10. pl. 31. per Thorpe. 47 Ed. 3. 11. pl. 8. 25 Ed. 3. 34. 26 Ed. 3. for Moꝛt⸗ 


Fit. Quare Impedit. 163. Quære if it be good againſt the Lord by Eſcheat. 1 8888 
13 H. 8. Brudenel. Co. 2 Inſt. 361. 


What other Pleas are good or not good againſt the King. 


A Confirmation or Ratification by the King to the Incumbent, is a 

7 Bar againſt the King by way of Eſtoppel. 7 H. 4. 13. 14 H. 4. 25. 
ib. Intr. 531. Het. 22. But this ought to be after Induction. 11 H. 4. 9. 
for before, he ſhall not be ſaid to be Incumbent as to the King. 

If the King be deceived in his Confirmation, he may repeal it by his 
Prerogative, becauſe he ought to be truly informed, but then the Repeal 4 Confir- 
—_ to gy —"—_ Induction or pans” I for afterwards it is too late. . 
31 Ed. 3. Fitz. Quare Impedit 161. 25. Ed. 3. 47. 

If the King recovers _ confirms the Incumbent, this is no Bar at the ee 
next Avoidance, becauſe his Judgment ſtill remains unexecuted. Natura 9 Co. 29. b. 


Brev. 34. F. 10 Ed. 3. 389. 18. Ed. 3. 57. Pl. 87. 57. 339. 
Where a Recovery is or is not a Bar. . 
on is no Bar 


. To" LG” 3 at The next 
A Recovery in another Quare Impedit is no Bar againſt the King, be- — 


cauſe he may make another Title, and a better than he had before. 
Natura Brev. 35. Letter P. New Natura Brev. 84. Ng | | 

A Recovery by the Plaintiff againſt another in a Quare Impedit, for 
the ſame Advowſon is no Bar, for there might be two Diſturbers; for 
when a Recovery is a Bar, it is upon a ſuppoſition, That the Plaintiff 4 Becovery 
hath had a Satisfaction againſt the Defendant for the wrong done him, 4 
and therefore a Recovery by a Stranger in another Ouare Impedit is no Par againſt 
Bar, for nothing therein concerns the Plaintiff; and beſides, as to that the Ring. 
Perſon againſt whom the new Defendant recovered as Plaintiff, he might here a Re- 
have a better Right than the Defendant, and yet have no Right when covery is ns 
compared with the Plaintiff's Right, againſt whom the Recovery 1s plead- Bar in the 
ed, and beſides, if ſuch Plea were a Bar, it would be in the Power of any — 1 
two Strangers by Colluſion, who have not a Right to obtain a Recovery en 
to injure a third Perſon, who hath a legal Right. 18 H. 7. 49. Pl. 4. 
In 1 Modern 256. North was clearly of Opinion, that the King's 
Title by Uſurpation ſhould be avoided by a Recovery againſt his Clerk, 


tho' the Recoverer were a meer Stranger. 


What other Matters may be pleaded in Bar. 


A Releaſe of Actions Perſonal is a good Bar, for it is a mixt Action, à Beleaſe is 
and in Part Perſonal. 22 H. 6. 25. Co. Lit. 116. Fit. Tit. Bar. 59, a good Bar 

An Accord with Satisfaction is a good Bar in this Action. 11 H. 7. 13. So an ac- 
2 Browal. 129. becauſe the Preſentment is the Principal in the Action, coꝛd with 
and but a Chattel, tho' the Action ſavours of the Realty. 2 Brownl. 131. Datisfatti- 
So an Award is a good Bar for the ſame Reaſon, Lib. Intr. 498. C. A. 


So is an 
Set. 1. | b 
Kkk Where _ 
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* 
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A Diſconti- Where one brings a Ryare Iinpedit and diſcontinues his Action, this 
nuance is a hag been adjudged a good Bar, tho' the ſecond Writ was purchaſed after- 
Bar. wards within the ſix Months, becauſe it ſhall be intended he had nc 
Dy. 55. Right, and beſides this was his own Act, to which he was not compellable: 
Upon the ſame Reaſon is it, that if he be made a Knight pending the 
Hob. 138. Writ, the Writ ſhall abate ; and the Defendant ſhall have a Writ to the 
So of Biſhop, and may then plead it in Bar to another Writ ; ſo if the Plain- 
an tiff be Nonſuited after Appearance this is peremptory, and may be plead- 
Abatement 4K 
of the Grit ed in Bar to another Writ: And the Reaſon thereof is ſaid to be, That the 
by thePtain- Defendant is to have a Writ to the Biſhop upon a Title made out by him, 
tick 's being ir hereby he becomes an Actor, and therefore he recovers quaſi Plaintiff, 


— "1 Avowant does in Replevin, 7 Co. 27. b. Dal. 82. 1 Brownl. 161. 
alk. 559. | BED 
—— & A Fine levied by the Anceſtor of the Plaintiff of the Advowſon, is a 


Fine 1s a . | 
ood Bar. Lib. Inir. 332. C. Hell. 3. 
9 So a Warranty and Aſſets deſcended to the Heir, is a good Bar againſt 
the Iſſue in Tail. 43 Ed. 3. 24. pl. 31. 


Where the Plea of one Party ſhall aid the other, and 
where not. 


The Defendant in a Ouare Impedit pleaded a Releaſe of all Actions 
made by one of the Plaintiffs pending the Writ, and it was adjudged a 
Bar as to him only, and that for the others the Writ ſhould ſtand. Cro. 
Eliz. 518. Moor 455. 2 Aud. 48. 5 Co. 97. ; 

So where a Writ of Error was brought by ſeveral Defendants in Re- 
plevin, and the Defendant in Error pleaded a Releaſe of one of the Plain- 
tiffs in Error, and it was held no Plea ; and this Diſtinction is there taken, 
that where an Action is brought by ſeveral in Diſcharge of themſelves, 

the Act of one, as a Nonſuit, or a Releaſe, ſhall not prejudice his Compa- 
nions to Bar them, to proceed in the Suit, as in Axdita Querela, fo of an 
Attaint. But where many are Actors by way of charging another, there 
the Act of the one ſhall prejudice another, and upon this Reaſon, That in 
the firſt Caſe it was no Folly in the Parties to join the other with em, 
but a Matter of Neceſſity ; and they are compelled to join in a Writ of 
Error, or Attaint, to defeat a Judgment, and *tis not reaſonable there, 
that the Act of one ſhould prejudice the other, for then the Plaintiff 
might bring an Action againft one who would collude with him, and 
- ouſt all the reſt of their Writ of Error, or attaint. g Co. 97. 6. Moor 
4355. the Counteſs of Northumberland's Caſe. So note the Reaſon why in 
the Caſe of a Quare Impedit, a Releaſe of one of the Plaintiffs is no 
Bar as to the others, is not upon this Diſtinction, taken in the above Caſe 
in Replevin, for here the Plaintiffs in a Quare Impedit are Actors, to charge 
another for a Wrong, and according to that Diſtinction, the Releaſe of 
one ſhould be a Bar as to all; but it is upon this Reaſon, that in all Caſes 
of an intire Thing demanded, and in the Realty, as a Preſentment to a 
Church, the Wardſhip of an Infant; the Releaſe of one ſhall not enure to 
the Diſadvantage of the other, and ſo was it adjudged in 45 Ed. 3. 
fol. 10. in the Caſe of a Ward, the Releaſe of one Jointenant of a Ward is 
no Bar to the other in a Writ of Ward ; and upon the Authority of this 

Caſe, was the Caſe above in 5 Ga. determined the ſame Caſe in 2 Aud. 48. 

2 | | | 


General 


1 
T0 ˙ „ a 
morn — 


General RULES concerning the Plead- 
ings, which govern in this, as well as 
other Actions. 


reg” E RY Plea muſt be and conſiſt of a Confeſſion and Avoidance, 
or of a Traverſe or Denial of ſome particular Point materially al- 


ledged before, otherwiſe ſnch Flea is barely Argumentative, and therefore not 
gol. 


Secondly, Every Plea muſt have ſufficient Certainty of the Matter pleaded, 
as well in point of Subſtance as of Circumſtances, as Time and Place, &c, 
and in ſome Caſes by proper Averments of ſuch certainty. 


Thirdly, Every Plea whether of the Defendant or of the Plaintiff (whoſe 
Replication and further Allegation to make out his Charge are called 
Pleas) muſt have their proper Commencements and Concluſions. 


Fourthly, Pleas are to be ordered according to the Rules of Law, and the 
Matters therein pleaded are to be ſhewn, as they are by Operation of Law. 


Fifthly, They ought to be Single and not Double, that is, ought not to con- 
ff of ſeveral Matters, which require ſeveral Anſwers ; and this to avoid Per- 
Plexity. 


Sixthly, Every Plea is to be taken moſt ſtrongly againſt the Party pleading. 


Seventhly, The Pleadings upon a View of the whole, are to be Coherent 
and Concomitant one with another, and therefore if the Plaintiff replies not 
purſuant to his Declaration, and does not fortify it, or the Rejoinder does 
not fortiſy the Plea, or the Sur-rejoinder the Replication, but is inconſiſtent 
therewith, ſuch Inconſiſtency is in Law called a Departure. 


Eighthly, An inſufficient Declaration in Point of Form may be made good 
y the Defon tant” Flea ;, ſo the Pha, Replication, &c. may be made good by 

the pleading of the adverſe Parity, but if it appears of the Plaintiff *'s own ſhew- 
ing in a Replication, that he had no Cauſe of Action, or that his Writ ought to 


abate, he cannot have Judgment, tho the Bar of the Defendant be inſufficient to 
maintain a Defence. 


Ninthly, When the Parties are come to an Iſſue, and the Point tried by 
ſuch Iſſue zs inſufficient to determine the Matter in Variance, the Court, for the 
ſupport of Fuſtice, and that there may be a final End between the Parties, are 
to award a Replead. 


Tenthly and Laſtly, There is an Impediment or Bar to an Action or 


Plea which ariſes from the Party's own A& or Acceptance, who otherwiſe might 
bave had his Action or Defence, and is in Law called an Eſtoppel. 


Firſt, 


A Df the Pleadings 


A Confeſſion and Avoidance. 
Firſt, Of pleading by or by 


A Traverſe or Denial. 


Confeſhon. Avoidance. 


That the J. 1. S where a Title is ſet forth in a Declaration to the next Avoidance, by 
voidance the Death of the Incumbent, and the Defendant pleads, that the In- 
ob gag cumbent became a Biſhop, by which the Queen preſented, it is an ill Plea, 
cauſe the In- Without a Traverſe of the Avoidance by Death, becauſe it is barely Argu- 
cumbent was mentative, that the Avoidance was not by the Death of the Incumbent. 
made a Bi- 1 Cro, 527, 790. 2 Cro. 54. 691. 3 Lev. 378. 
chop, not 2. So if in a Quare Impedit the Plaintiff counts, That the Advowſon is 
ws in Groſs, and makes a Title; the Defendant pleads, that the Moiety be- 
—_ longs to him as Appendant to his Manor of D. and intitles himſelf to 
muſt betaken every ſecond Preſentment as in Groſs, and that this is his Turn, this is no 
of the Bd» Plea without a Traverſe, that the Advowſon is in Groſs, for otherwiſe it 
vowſon's be- would be but an Argument, becauſe he hath not confeſſed and avoided, 
mg in _— nor traverſed, that which is materially alledged, 7. e. the Plaintiff's Title 
—— to preſent. Bro. Tit. Traverſe per ſans ceo. pl. 31. 35. H. 6. 32. 33. 
be but Ar⸗ 3. Where the Plaintiff intitled himſelf by the Preſentation of J. and a 
gumentative. Grant to him, and that the Church became vacant, and he preſented, 
ZUhat a good and the Defendant diſturbed him; and the Defendant pleaded, that after 
Confeſſion and the Preſentment of J. aforeſaid, 7. was ſeiſed and preſented again, and 
e by granted the Advowſon to the Defendant, and the Church became vacant, 
72 _— and he preſented. This was held a ſufficient Confeſſion and Avoidance, 
vowſon, without ſhewing how, J. came to it again after his firſt Grant. 3 H. 4. 15. 
ro. Confeſſion and Avoidance. pl. 10. 
8. Where the Matter is ſufficiently confeſſed and avoided, a Traverſe 
is ill taken, as where A. declared, That his Anceſtor was ſeiſed of the 
atherea Manor to which the Advowſon was appendant and preſented, and died 
Traverſe of ſeiſed, and the Manor deſcended to him, and ſo he ought to preſent, the 
ſole Seim Defendant pleaded in Bar, that the Plaintiff's Anceſtor was jointly ſeiſed 
py Hur Fon with his Wife, and that ſhe ſurvived, and for Default of her Preſenta- 
the Matter tion, Lapſe accrued to the Biſhop, who collated ; ab/que hoc, that he died 


deing ſulici- ſole ſeiſed, and the Traverſe was held naught, Gould 45. Caſe 4. 
contet- 

fed * a- 

votded, 


Of Traverſes. 


MJ HEN a material Matter is alledg'd in a Declaration, Plea, or Repli- 

cation, Wc. the denying of which determines the Foint in Queſtion. I. 
is neceſſary to take a Traverſe of ſuch Matter alledg'd to bring the whole 
Controverſy (complicated with divers Circumſtances) to one ſingle Point, 


and is one of the greateſt Benefits incident to the Pleadings of the Common 
Law, in which theſe Rules are to be obſerved. 


Firſt, Where two ſeveral Matters are alledg'd, and one of em in Point of 
Conſequence becomes material, and the other is the Principal and Foundation 
thereof; ſuch principal Matter is to be traverſed, and not the Maiter con- 
ſequently ariſing from it. | 


3 Secondly. 


In Quare Impedit. D 


Secondly, Every Traverſe is to have Matter of Inducement, 10 ſhew the 
Traverſe to be material; and generally ſpeaking, where one Party takes a Tra- 
verſe to a particular Fadt material in Foint of Subſtance, to the very Title 
and Right, there the other Party ought to take Iſſue upon ſuch Traverſe, and 
not plead another Matter by Way of Inducement to another Traverſe, and [o 


take a Traverſe upon a Iraverle : for that would be tending to Infinity, 
which the Law abhors, 


Thirdly, Ih it be true, that when a particular Fact, material in Point of 
Subſtance to the very Title and Right, is traverſed, there ſhan't be a Tra- 
verſe upon a Traverle ; yet when the Traverſe in the Defendant's Plea or 
Plaintiff 's Replication, &c. is not ſtrictly material in Point of Subſtance as 
to the Litle and Right, but only takes away the Plaintiff's Action, or the De- 
fendant's Defence in Point of Time or Place, or ſome other Circumſtance 
therein alledg d, if not taken Notice of or anſwered by the Party pleading 
thereto; in ſuch Caſe the Farty pleading to ſuch Plea or Replication, may 
either maintain s Declaration or Plea, by taking Iſſue on the Traverſe be- 


fore alledg d, or may traverſe the Inducement to ſuch Traverſe, and need 
not take Iſſue on the former Traverſe. 


Firſt, That where two ſeveral Matters are alledg'd, and one of 
'em in Point of Conſequence becomes material, and the other 
is the Principal and the Szound oz Foundation thereof; ſuch 


P2incipal Matter is to be traverſed, and not the Matter con⸗ 
ſequentially ariſing from it. 


1. In a Quare Impedit the Plaintiff declared that he was ſeiſed of the Where a 
Rectory of K. to which the Advowſon of the Vicarage of V. was ap- Traverſe of 
pendant, and that the Church becoming vacant, he preſented B.G. To — noo 
this the Defendant pleaded, that he himſelf was ſeiſed of the {aid Advow- well taken, 
ſon as in Groſs, and that the Church hecoming vacant he preſented B. G. which would 
(but aid not ſay prædictum B. C.) and traverſed that the Advowſon was ap- have been 
pendant to the Rectory of V. It was objected that the Traverſe ought to 12 
have been taken to the Preſentation and not to the Appendancy, eſpecially peared that 
where they both preſented the ſame Perſon; but it not appearing to be the Plaintiff 
ſo, for Want of the Word prediftum, it was held that this Traverſe was and Deken⸗ 
well taken ; but it would have been otherwiſe if the Plaintiff had decla- — 4 
red of an Advowſon in Croſs, and that he had preſented, and the Defen- Clerk. 
dant had pleaded that he was ſeiſed of the Rectory of K. to which the 
Advowſon was appendant, there the Defendant ſhould not traverſe that 
the Advowſon was in Groſs, but he ought to have travers'd the Preſen- 
tation alledg'd by the Plaintiff, becauſe fach Preſentation made it to be in 
Groſs, and its being in Groſs, was but the Conſequence of the Preſentation, 
ſo that the principal Matter, which is the Cauſe of a Thing being ma- 
terial is to be Treverſed, and not that which in Point of Conſequence 
becomes to*be material. 1 Leon. 154. Lord Buckhurſt againſt the Biſhop 
of Wincheſter. 

2. So in a Puare Impedit where the Plaintiff ſets forth, That the Pa- 
tron was ſeiſed, and preſented B. C. and afterwards made a Leaſe to the . 
Plaintiff of the Manor to which the Advowſon was appendant, That the Refignation E 
Church became void by the Reſignation of B. G, whereupon 1t belonged was well 
to the Plaintiff as Grantee of the Manor, &. 10 preſent, The Defendant traverſed, 
confeſſes the Title of the Patron, and the Leaſe made to the Plaintiff, NN Ds 
and pleaded furthet a Simoniacal Contract upon which B. C. was preſented, = Traverſe 
which being void by the Statute of 31ſt of Eliz. the King preſented the ought tohave 
Defendant, who was admitted, inſtituted and inducted thereon, ab/que For, been taken to 
That the Church became vacant by the Reſignation of B. G. and upon a — ——_ 
Demurrer it was objected, that the Reſignation ought not to be traverſed, g 
but the Plaintiff's Title to preſent, i. e. by the Leaſe of the Manor, Cc. Py: 376. Co. 
that being the principal Thing which ſupports his Title. But it was ad- r. 499. 
judged, that the Reſiguation was the PROM al Matter, for the Preſentation 

L | 


Was 


* * 


kd 


Df the Pleadings 
was but a Conſequence thereof. Cro. Car. 44. Fenner & Pasfield. Cyro. 
n 
3. So where the Defendant pleaded, that he was Parſon Imperſonate, &c. 
And that before the Plaintiff had any Thing in the Advowſon, King H. 8. 
where the Was ſeiſed in Fee, and that he preſented and died ſeiſed, and that the 
firſt Sciſin in Advowſon deſcended to Ed. 6. and fo from him to Queen Mary, and 
Fee was from her to Queen Elizabeth, who being ſeiſed Jure Corona, preſented , 
held to be c. and that after the Death of her Preſentee, the now Plaintiff preſented by 
n Uſurpation, and that Queen Elivabeth died, ſeiſed, and that it deſcended 
ther Seilins to King James, under whoſe Grant the Detfendant made a Title. The 
being Conſe- Plaintiff in his Replication, pꝛoteſting, That Queen Mary and Queen 
quential, from Ei abeth did not die ſeiſed, and confeiſing the Seiſin of K. H. 8. and of 
that Seiin. Edward 6. he pleads a Title to himſelf under a Grant of the Advowſon 
from Edward 6. abſque hoc, That King Edward the Sixth, died ſeiſed 
upon a Demurrer, it was objected, that he ought to have traverſed the 
Seiſin of Queen Mary and Queen Elzabeth ; but it was adjudged, that the 
Traverſe was good, becauſe the dying ſeiſed of King Ed. 6. was the prin- 
cipal Matter to be traverſed, and their Seiſins were but Conſequences of 
it, for if he did not die ſeiſed, then Queen Mary and Queen Elizabeth 
could not. Cro. Ja. 650. Savil and Thornton. Godbolt 410. The ſame 
Point. 


— 4 eI— — — — 


Traverſe. Seiſin. 


cUhere the N a 9uare Impedit the Plaintiff counted, that he was ſeiſed in Fee as in 
Seiſin in Fee Groſs, and preſented A. who was admitted, Ic. and he died, and the 
— 3 Plaintiff preſented again and the Defendant diſturbed him; and the De- 
— being a fendant pleads, that before that Time he himſelf was ſeiſed in Fee, as in 
ſufficient Groſs, and preſented 7. who was admitted, &c. and that he granted the 
Confeffion next Avoidance to K. and afterwards J. died, and that the Plaintiff by 
and > Virtue of the Grant made to K. preſented the ſaid A. who died, and that 
Titie. the now it belongs to him the ſaid Defendant to preſent, and by Fitz herbert, 
25 H. 8. 4. clearly the Defendant hath confeſſedand avoided the Plaintiff's Title, and 
Bro. Tir. Con- need not traverſe the Seiſin in Fee of the Plaintiff, Quod Mirum ſays 
ſell, mn Bro. tamen. Quere Bro. Tit. Traverſe per ſans ceo. pl. 2. 
Avoic, ph. I Where the Plaintiff makes a Title by a Fee-Simple, and the Defendant 
Where the in his Bar makes a Title by an Eſtate Tail, there he need not traverſe 
5 F<* the Seiſin in Fee. But if one derives a Title by a particular Eſtate, there 
44 _ ought to be a Traverſe of the Seiſin in Fee, Lit. Rep. 353. 354. Eakins 
where not, v. Holt, & al. v. Dy. 280. 512. 27 H.8.4. 18 H. 6.24. Dy. 170. 
The Plaintiff declares, that W. V. was ſeiſed in Fee of the Advowſon 
tahere the of M. C. as in Groſs, and the Church being vacant, he preſented one E. B. 
Seifin in Fee Who was admitted, Sc. and being fo ſeiſed died, and the Advowſon deſcend- 
of the Queen ed to R. V. his Son and Heir, and he being ſeiſed died without Iſſue, and 
was not to that it deſcended to his three Siſters as Coheirs, whereby they were ſeiſed 
by 5 in Fee, that F. one of them married E. D. who died ſeiſed of that Part of 
miſſion, &c. the Advowſon, pro Indiviſo, with the other two Siſters, which deſcended 
of the Jn- to 7. D. their Son, and fo conveys the Deſcents to the ether Siſters, and 
cumbent, that by the Death of the ſaid E. B. the laſt Incumbent, it belonged to 
them to preſent, and the Defendant diſturbed them; the Biſhop pleaded, 
that he claims nothing but as Ordinary, the Defendant Yates pleaded, 
that he was Parſon Imperſonate of the King's Preſentment, and that before 
the ſaid V. W. had any Thing to do in the Advowſon, Queen El:zabeth 
was ſeiſed in Fee of the Advowſon Jure Coronæ, as an Advowſon in Groſs ; 
and after the Death of the ſaid Incumbent, preſented J. E. who was ad- 
mitted, inſtituted and inducted. That afterwards Queen El:z.abeth died, 
and 


3 


In Nuare Impedit. mp 
and the ſaid Advowſon deſcended to King James, and from him to King 
Charles, who preſented the Defendant ; the Plaintiff replies, maintaining 
his Declaration and traverſes, then James Ellis was admitted, inſtituted 
and inducted upon the Preſentation of Queen Elizabeth upon a Writ of 
Error, it was inſiſted for the Plaintiff in Error, that the Plaintiffs in the 
Action, ought to have traverſed the Seiſin of Queen Elizabeth, and not 
the Admiſſion, &c. of Ellis, but adjudged, that the Traverſe was good. 
and the Seiſin of the Queen ought not to be traverſed. Cr9. Car. 585. Sir 


Joon Dryden, & al. v. Yates, & al. Mic. 10, Car. Rel. 1433. adjudged. 
rin. 16. Car. B. R. 


— 


Traverſe. Preſentation. 


W HERE the Plaintiff declares of an Advowſon in Groſs, and a Pre- Where the 
ſentment, and the Defendant pleads, that he is ſeiſed of ſuch a — oyetg 
Manor, to which the Advowſon is appendant, abſque hoc, That the Ad- — -4 2 N 
vowſon is in Groſs, there it is ill, for he ought to traverſe the Preſent- Brooke's Ti- 
ment; for the Preſent ment ſhall make it in Groſs. 1 Leon. 154. Lord tie Traverſe 
Buckhurſt and the Biſhop of Wincheſter. Trin. 31. Elis. C. B. But where I! W gs 
the Plaintiff declared, that he was ſeiſed of the Manor of D. to which fant Bon, 
the Advowſon 1s appendant, and that the Church became vacant, and 

that he preſented M. . his Clerk. The Defendant pleads he was ſeiſed 

of the Advowſon as in Groſs, and preſented one M. F. abſque hoc, that 

the Advowſon was appendant here as it did not appear, that the Perſon 

preſented, was the ſame Perſon as it would have been, if it had been pre- Bro. Qu. Imp. 
dict. M. S. the Appendancy might be traverſed. 1 Leon. 154. Lord * px 2 


Buckhurſt and the Biſhop of Wincheſter. Irin. 31. El. C. B. 


= 


Traverſe. Appendancy. 


BSERVE this Rule, that when the Defendant doth Traverſe any 
Part of the Plaintiff's Count, it ought to be ſuch as is both conſiſtent 
with the Defendant's Title, and being found againſt the Plaintiff, doth 
abſolutely deſtroy his Title, and by this Rule tis ſaid in the Books, a 
Man may be guided in that Point ſo greatly controverted, when a Seiſin 
of an Advowſon in Groſs, and when its being appendant, and when the 
Preſentation is to be traverſed. 1 H. 7. 27. 1 Aud. 296, 27. H. 8. 29. 
Hob. 301. Vaug. 8. 9. 10. 11. 12. 13. 

In a Quare Impedit where the King is intitled to the Manor and an , 
Advowſon appendant, by the Wardſhip of the Heir of his Tenant, and _—_— 
alledges a Preſentation in the Anceſtor, and that the Ward fell to him. oz the appen- 
The Defendant makes a Title to himſelf, as in Groſs, and traverſes the duicy, is to 
Preſentment, that is not good, for he ought to traverſe the Appendancy, de traverſed, 
that being the King's Title; by all the Juſtices after great Argument 
per Collow. but between common Perſons the Preſentments ſhall be tra- 
verſed, and not the Appendancy, for the Preſentment makes the Poſſeſ- ſo where the 
ſion; but where better Parties claim by one and the ſame Perſon, and the Plaintiff 
one claims in Groſs, and the other as Appendant, there the Appendancy n Defen- 
ſhall be traverſed, which Littleton and * Juſtices agreed. Gro. Tt. the * 

traverſe pꝛeſented, by 

8 — 6 | which the 
Plaintiff makes a Title to himſelf, by Þppendancy thereto, the Þppendancy ought to be traverſed, 


but where they vary in the Perſon p2eſented, and in the Pzeſentment, there the Appendancy is not 
to be traverſed, per Coke, Ch. Jufice, 3 Eul. 89. the King againſt Zaker, | 
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traverſe per ſans ceo. pl. 257. 20 E. 4. 13. 14. 21 Ed. 4. 2 & 3. Bro. Ti. 
Qu. Imp. pl. 19. 40. Ed. 3. 10. ; | 
How the Ap- Where a Leaſe is made of the Manor of Orchard alias Lidcoit's Farm, 
8 when in Truth Lidcott's Farm is but Parcel of the Manor, whether ſhould 
ſed when the the Defendant traverſe the Appendancy to Lidcott's alledging the Appen- 
Leaſe is of a dancy to Orchard, or ſay, That Lidcoti's Farm is Parcel of the Manor of 
Farm Part Orchard, and that he Let it to Farm, and traverſe that Orchard, and the 
of a Manet. Farm are all one. 3 Leon. 66. : 
(Uhen the The Appendancy is never traverſable, but where the Appendancy 15 
3 material, as in a particular Eſtate pleaded in Bar, if the Defendant would 
traverſe the Appendancy, he muſt convey a Title by the ſame Perſon, from 
whom the Defendant conveys, and then it is made traverſable. 1 Leon. 
154. 1 Ard. 270. Van. 10. Dy. 78. b. | 
here it In a Pnare Impedit the Plaintiff declared, that he was ſeiſed of two 
was not ne- Acres in D. with the Advowſon appendant, and preſented, and now the 
ceſſary to. Church became vacant again, and he preſented, and the Defendant di- 
3 ſturbed him; the Defendant pleaded, that after the firſt Preſentation by the 
N 2 Plaintiff, he himſelf was ſeiſed of the Advowſon in Cros, and the Church 
became vacant again, and he preſented again, prout ei bene licuit, this was 
held good without a Travert: of the Appendancy. 15 H. 6. vid. Fiz; 
Duare Imp. 77. Bro. Tit. Confeſſion and Avoidance. pl. 60. 
So is it laid down for a Rule in 12 H. 8. 12. Bro. Qu. Imp. pl. 149. 
That where the Plaintiff makes a Title by an Appendancy, and the De- 
fendant alledges two Preſentments afterwards, there he need not traverſe 
the Appendancy, becauſe a Uſurpation 1s a Title in this Action. 
chen a In a Ouare Impedit, if the Plaintiff makes a Title upon an Appen- 
Title is ſaid dancy to Lands, the Defendant ſhall not ſay it is Groſs or Appendant to 
—— *P- other Lands, without ſhewing how, and traverſe the Appendancy as the 
how to plead Plaintiff declares. Bro. Qu. Impedit. pl. 7. 9. H. 6. 5.6. 
it in Gro. If the Plaintiff declares in a Ouare Impedit, That the Advowſon is ap- 
Where it pendant to a Manor, whereof 7. was ſeiſed, and preſented, and enfeoffed 
#44 the Plaintiff, who was diſſeiſed by the Defendant, and that the Church 
pendancy, became vacant, and he preſented, and the Plaintift entred and preſented, 
and not the and the Defendant pleads, that the Advowſon was appendant to the four 
Diſleiin, was Acres whereof 7. was ſeiſed and preſented, and enfeotted the Defendant, 
traverlabie. and the Church became vacant, and he preſented, abſque hoc, that the 
Defendant diſſeiſed the Plaintift, ws Filz. and Shelley, this is no Plea ; for 
the Defendant does not confeſs, that it was appendant to the Manor, and 
therefore he ought to traverſe that it was appendant to the Manor. Bro. 


Du. Imp. pl. 4. 


Traverle. Avoidance. 
{Uhere the 1 : HEN the Manner of the Avoidance is the Subſtance of the Matter, 
Manner of (i. e. will make an End of the Foint in Diſpute) there it may be 


the Avoid⸗ traverſed, and not the Preſentation, as in Wind/or's Caſe. Go. Elis. 
—_- de 687. where the Traverſe was abſque hoc, That the Church became vz- 
cant by Deprivation, 5 Co. 102, — Moor 558. the ſame Caſe, but the 
ſame Point does not appear. als 
where not. 2. But where the Preſentation is the Principal and ſole Title, there 
ſhall' be no Traverſe of the Manner of the Avoidance, but otherwilc, 
where the Preſentation 1s but the Inducement, and the Manner of the A- 
voidance is the Cauſe of the Subſtance of the Title. Lit. Rep. 16. Taver- 
nor's Caſe. Old Entries. 501. Dy. 366. Vernon's Caſe. 7 H. 7. 14. 1 Ed. 4. 
where the 3. Where a Preſentation is ſet forth in the Declaration, and the Pre- 


—_ ſentation is confeſſed and avoided in the Bar, there ſhall never be a Tra- 


ance isnot to verle 
be traverſed, 3 


» 
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verſe of the Manner of the Avoidance, Lit. oy; 14. Sir Gregory Fenner 
againſt the Biſhop of Lincoln, Paſvill and Michelſon. Hill. 2 Ca. C. B. 

4. Where the Manner of the Avoidance ought to be traverſed, there Bow the 2: 
they ought always to confeſs him to whom the Traverſe is taken to be voidance to 
Incumbent. Lip. Kep. 15. be traverſed. 

5. The King brought a Quare Impedit againſt the Archbiſhop of York, | 
and C. Incumbent, and declares, that the Dean and Canons of Chriſt —— the 
Church in Oxford were ſeiſed, Cc. in Fee, as in Croſs, and preſented Ve- 9 
therall, and that afterwards the Church became vacant by the Death of Ve- ot the In- 
therall, 3 Feb. 17. Ja. and continued vacant for the ſpace of two Years, cumbent is to 
and ſo it belonged to the King to preſent by Lapſe : The Defendant be *raveried. 
pleaded in Bar, and confeſſed, that they were ſeiſed, and preſented Me- 
therall, but that the Vicarage of Brackbant is a Benefice with Cure, and 
that Witherall was preſented, inſtituted and inducted therein, and accept- 
ed another Benefice beyond the Value, &c. and ſo the King ought to preſent, 
and preſented him; this was not a good Plea without a Traverſe, that 
the Church vacavit per Mortem of Wetherall. Lit. Rep. 78. The King againſt 
the Biſhop of York. Hill. 3. Car. B. B. Intratur. Hill 2. Car. Rol. 3222. 

5. To plead to a Declaration which ſets forth a Title to the next Avoid - The like. 
ance, that the Incumbent was made a Biſhop, for which the Queen pre- 
ſented, is ill, without a Traverſe of the Avoidance by Death. Go. Elix. 

790. 2 Cro. 54. 691. 1 Cro. 527. 44. 119. 3 Lev. 378. 

6. In a Quare Impedit the Plaintiff declared, that he preſented 7. &. 
who was admitted, inſtituted, &c. and that afterwards 7. S. reſigned, 
and he preſented, and the Defendant diſturbed him: The Defendant iq by 
pleaded, that before the Plaintiff preſented, he himſelf preſented the ance at the 
laid J. S. who was admitted, Cc. and afterwards the Plaintiff preſented Eime of the 
the ſame J. S. (he then being Incumbent there) and that ſo the Preſent- Plaintiff 's 
ment by the Plaintiff was void, and by Bryan and Vavaſor it is no Plea, Velentment. 
becauſe the Defendant does not traverſe that the Church was not void, 
at the Time of the Plaintiff's Preſentment, but Townſend econtra, be- 
cauſe Laymen cannot take Cognizance of the Avoidance, but it ſeems 
at laſt Keble took the Traverſe. Bro. Qu. Imp. 164. 11 H. J. 17. 

7. In a Quare Impedit the Plaintiff makes a Title, ſetting forth, That 
his Mother was ſeiſed, and preſented, and that ſhe died, and the Church | 
became vacant, and the Biſhop preſented : The Biſhop pleaded, that the 2 Traverſe 
Church became vacant in the Life of the Plaintiff's Mother, and then 8 — 
ſets forth, that he preſented by Lapſe, abſque hoc, that the Church be- the Death of 
came vacant after the Death of the Plaintift's Mother, and the Court held the Plain- 
this a good Traverſe. Bro. Tit, Traverſe per ſans ceo. pl. 175. 1 H. 7. 9. _ Mo⸗ 
Secondly, Every Traverſe is to have ſome Matter of Inducement, 

to ſhew, that the Traverſe is material, and generally (ſpeaking 

where one Party takes a Traverſe to a particular Faf, materia 

in point of Subſtance, the other Party ought to take Iſſue upon 

ſuch Traverſe, and not plead another Matter, by way of In⸗ 

dutement to another Traverſe, ſo to make it a Traverſe upon a 

Traverſe, foꝛ that would be Prolixity, which the Law avoids, 


1. Matter of Inducement is neceſſary to ſhew, that what is traverſed is 
material, as where it is neceſſary for a Man to ſhew that another is not 
Parſona Imperſonata, on the King's Preſentment he ought to induce that 
Matter with alledging on whoſe Preſentment he is Parſon Imperſouate, with 
a Traverſe, that he is Parſon Imperſonate on the King's Preſentment; for 
otherwiſe it may be he is not Parſon at all, and Fray b ſhould have plead- 
ed ſo, and not a negative pregnant. Hob. 31. . 

2. To underſtand this Point where there may, or may not be a Traverſe 
upon a Traverſe, it will not be improper to ſtate the Caſe of Digby and 

uzherbert in Hob. 101. 102. 193. 104. 105. and to ſhew my Lord Ho- Caſs. 

bart's Opinion on the Points then under Conſideration, where the Caſe 
was thus: George Digby brings a Quare Impedit againſt M. Fitzerbert, aud 
M mm. | declares 
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declares, that 7. Fuzherbert was ſeiſed in Fee of the Manor of N. to which, 
Sc. and preſented B. and then granted the next Avoidance to the Plain- 
tiff, and that B. is dead, by which the Plaintiff is entitled to preſent. 
M. F. the Defendant pleads, That Sir J. Fitzherbert, Knt. was long before, 
&c. ſeiſed of the Manor, c. in Fees, and preſented one Murrain, and at- 
terwards enfeoffed one Richard Fitzherbert in Fee, who conveyed the ſaid 
Manor to the ſaid Thomas Fitzherbert, Eſq; (i. e. the Grantor of the Plaintiff ) 
for the Life of one Bamford, the Remainder to A. Fitzherbert, in Fee, and 
then Murrain the Incumbent died, and Thomas Fitz. herbert Eſq; preſented 
Brown, and then granted the next Avoidance to the Plaintift, and then 
Bamford, (1. e. the Person for whoſe Life the Grant was made by Richard Fitz- 
herbert 19 Thomas) and that then A. Fitzherbert, (the Remainder Man in Fee,) 
made his Will, and gave the Manor, &:c. to Martha (the Defendant) for 
her Life, and died, and that Brown died, and then ſhe Pn neem the 
Clerk, and traverſes abſque hoc, That the ſaid Thomas Fitzherbert Eſq; 
at the Time of the Grant made to the Plaintiff, was ſeiſed of the Manor, 
Sc. in Fee, prout, &c. The Plaintiff replies and maintains his Declarati- 
on, i. e. That Thomas Fitzherbert Eſq; was ſeiſed, &c. and made the Grant 
to the Plaintiff, abſque hoc, That the ſaid Thomas Fitzherbert Eſq; at the 
Time of the Grant made by him to the Plaintiff, was ſer/ed of the ſaid Ma- 
nor for the Life of Bamford, as the Defendant alledged, &c. upon which 
Replication, the Defendant demurred, and Hobart in the Argument of this 
Caſe divides it into theſe four Queſtions. Firſt, Whether the Defendant's 
Plea had been good without a Traverſe of the Seiſin in Fee? Secondly, 
Whether the Defendant had not an Election either to traverſe it or not, but 
to leave it as a Confeſſion and Avoidance, and then the Traverſe of the 
Plaintiff comes aptly on his Side? Thirdly, Whether the Defendant having 
taken a Traverſe, hath not ſo locked up the Plaintiff, as that he had no Choice, 
but to join upon that Traverſe io avoid Infinity. And laſtly, If the Flam- 
tiff hath Power to reſort to traverſe the Defendant's Inducement to his Tra- 
verſe, i. e. That Thomas Fitzherbert, Eſq; was not ſeiſed for the Life of 
Bamford ; whether he hath taken that Traverſe right, or ought to have given 
: it more ſcope by the Words modo & forma, Gc.? 
That there 3. As to the firſt Point my Lord Hobart takes notice of the Caſe of 26 H. 
need not be a 8, 4. that by the Opinion of Fuzherbert, upon a Declaration of a 
dy dd Seiſin in Fee and a Preſentment, the Defendant pleaded a Grant to the 
Fee, upon a Plaintiff of the next Avoidance, in which Caſe he need not traverſe the 
Plea of the Seiſin in Fee, and holds the Opinion of Fitzherbert for Law, becauſe a 
Gant of the Preſentment executed, makes a Fee, and proves a Fee, without ſaying 
next Jvod- more: And if the Defendant ſhews, that ſuch Preſentment was ſuch, as 
— neither made nor proved a Fee, it is a ſufficient Confeſſion and Avoidance; 
26 H. 8. 3. for a Preſentment is indifferent, and works as the Root is from whence it 
* 8 proceeds as here, in the Manner the Plaintiff lays it, it is the Fruit of an 
85 2 Eſtate in Fee, and ſo ſettled and proved a Fee- ſimple in the Plaintiff, or 
4. 15 H. 6. in Thomas Fitzherbert, who granted the next Avoidance to him. But as 
Qu, Imp. 71. the Defendant makes out the Caſe, that Preſentment neither gave nor 
That a Pze: Proved a Fee-ſtmple in Thomas Fitzherbert, but was under his Title for 
ſentment is a the Life of Bamford, and afterwards made for the Right of the Defendant, 
— 2 a according to her Eſtate; ſo that in that Caſe Hobart held, That if the De- 
Toe. fendant had not joined the Traverſe in his Plea, it would have been 
1 good, and then the Plaintiff might have traverſed, as he now does; * for 
4 then the Traverſe had come properly to his Turn, upon the Affirmative 
ſhewn by the Plea of the Defendant, ſuch Traverſe not being prevented by the Defen- 
Defendant, dant's Traverſe. | 1 
did not pꝛobe 


a LL 2 That the Defendant's Plea would have been a ſufficient Confeſſion and Avoid⸗ 
ance, . 


226 


F 4. As to the ſecond Point, he held, that tho the Plea would have been 
Put bettet good without a Traverſe, yet it is much better with; for tho' a Preſent- 
with the ment alone proves a Fee, yet it is militant and indifferent, and may be 
Traverſe, in ſuch a Title as may prove, that a new Avoidance after, is another's, 

4 2 0 5 . 


_—_— 
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3. e. the Defendant's, and therefore the Plaintiff muſt make out his Cafe That a Pie. 
to be ſo, that the Preſentation paſt, joined to the Title, proves the Preſen- V 
tation is his likewiſe; and in the above Declaration two Points are mate- 3 4 
rial. 1. A Seiſin in Fee. 2. A Preſentation. To the Preſentation the fon as ſhews 
Defendant had given an Anſwer but argumentatively, by two Affirma- the Defen- 
tives one againſt another, that is, inaſmuch as the Plaintiff had ſaid, Pant, nor to 
That Thomas Fitzherbert Eſq; was ſeiſed in Fee, and preſented the Defendant, — 2 
he ſhews, that he was ſeiſed for the Life of Bamford, and preſented, fo that That theDe- 
without the Traverſe it is but Reſponſum Aimidiatum, and yet it is true, fendant s 
that the Seiſin in Fee of Thomas 8 as well as his Preſentation is Anſwer 

to be anſwered, for the Reaſon above (to wit) that the Preſentation alone, Without the 


did not, in that Caſe, prove the Fee. — 4 


been but Argumentative 


5. What made Hobart doubt at firſt, whether the Seiſin in Fee might be The Doubt 
traverſed, was the Caſe of a Uſurpation by a Preſentment, in which Caſe w Hover 
the Ulurper gained a Fee; and therefore,if the Uſurper, who had thus gain- — fs 
ed a Fee, ſhould bring a Onare Impedit againſt a Stranger who had no the Plain: 
Right at all, and ſuch Stranger, might induce ſuch a Traverſe as this; tiff's Title, 
then would the Uſurper, who had the Right of preſenting by a Title of had been by 
Uſurpation, be trick'd out of his Right by one who had none at all, by A 
Means of this Traverſe, becauſe at the Time of his Preſentment he was Plea had 
not ſeiſed in Fee; but Hobart anſwers that Doubt himſelf, by ſhewing, been pleaded 
That the Uſurper in that Caſe ſhould declare as the Truth 1s, that the wo the 
Party upon whom he uſurped was ſeiſed in Fee, and that he himſelf pre- V, 17 , 


ſented by Uſurpation, and that now the Church being vacant again, it is 427. 1 Aud. 


his Right to preſent. 301. 
but that 
Doubt anſwer' d. 


6. As to ile third Point, Whether the Plaintiff had not a Choice to take a 
Traverſe upon the Defendant's Inducement, but was bound to take Iſſue — the 
upon the Defendant's Traverſe; he held, That the Plaintiff had not ſuch — 2 
Choice, for when a Man will recover any Thing from another, it is not tion to leave 
enough to deſtroy that other's Right, but he muſt prove his own to be the Defen- 
better, and muſt recover upon his own Strength, and not by the other's 22nt's Tra- 
Weakneſs : So that this Traverſe being taken apt and material to the _ 
Plaintiff's Title, the Plaintiff is bound to that, and can't leave it, and xrod. Ren 258. 
force the Defendant to accept another Traverſe tender'd by him, becauſe van. ; 3 | 
it would be a Traverſe upon a Traverſe to the ſelf ſame Point; and differs 48 , 
from the common Caſes, where a Releaſe or Licence 1s pleaded to an 2 2 
Action of Treſpaſs, in which Caſe a Traverſe muſt be taken of the Time of a Releaſe 
of the Treſpaſs being done, after the Releaſe or before the Licence. For 92 Licence, 
there the Plaintiff is at Liberty to take Iſſue upon the Traverſe, and Headed in 
ſhew, that the Treſpaſs was done after the Releaſe, or before the Licence, . 
or may induce the Traverſe by ſaying, that it was done ſuch a Day, and Ster 209. 
traverſe that any ſuch Releaſe or Licence was made, becauſe ſuch Tra- * 
verſe is not a Traverſe upon a Traverſe, to the ſelf ſame Point traverſed 
before, as this Caſe would be, becauſe this Traverſe of the Plaintiff goes 
to the Preſentation, as does likewiſe the Traverſe of the Defendant taken 
aptly before to that Point. | 

7. As to the fourth Point, he held, That if the Plaintiff ſhould be admit- g | 
ted to take this ſecond Traverſe, yet he ſhould not have taken it fo ſtrict- 1 
ly and preciſely to the Eſtate for the Life of Bamford, becauſe if the Eſtate the Plain- 
of Thomas Fitzherbert the Plaintift's Grantor, was for the Life of any tiff s ought 
other Perſon, dead at the Time of the Grant, it was the ſame Thing to ©2 habe been 
the Plaintiff, and he could have no Right to the Preſentation, becauſe ve, = lent 
the Grantor had no Right to grant it, and therefore the Traverſe ought by thecmozds 
to have been abſque hoc, That Thomas Fitz herbert at the Time of the modo & | 
Grant was ſeiſed modo & forma, Sc. And that would have allowed the irma. 


Defendant to have made Proof of any other Seiſin, that was inconſiſtent A Traverſe 
| with Cast 
2 | I's Caſes be 
ral, than the Plea to reach the Dubſtance of the Iſſue, Hob. 105. And if a Traverſe Hs 2 * = 
tain moze than the Subſtance of the Plea, yet it may well enough be reſtrained by the Wiozd . 


— 
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dia Hob, 117. with the Grant to the Plaintiff, and which diſabled the Grantor from 


Po Ak, 2 making ſuch Grant. | 


the Iſſue be found, whereby it appears the Party has a Title, tho' the pꝛeciſe Iſſue upon the Tra- 
verſe be not found, pet it is good; as where the Defendant avows for damage Fezant, and the 
Plaintiff in Bar of the Avowry pleads, That one Williams was ſeiſed of a Youſe and Land, where- 
unto he had a Common, and demiſed the ſame to him the 3oth of March in ſuch a Pear, to hold from 
Lady-Day before, and the Zvowant traverſes the Leaſe modo & forma, and the Jury upon the Iſlue 
find, That Wil/i4'ms made a Leaſe to the Plaintiff upon the 25:h Day of March foz one Pear, from 
thence next enſuing. Tho this be not the ſame Leaſe that the Plaintiff pleads, becauſe this begins 
at another Day than the Leaſe mentioned in the Plea, and the Limitation pleaded from Lady-bay, 
and this found is from the Demiſe; which includes Lady-Day, yet the Subſtance of the Iſſue being, 
whether the Plaintiff had ſuch a Leaſe oz no from Williams, by Uirtue whereof he had Bight of 
Common at that Time, which appeared foz him in this Caſe ; therefsze the Wozds modo & forma, as to 
the reſt was not material, but pet it is ſaid, that if it had been found he had Bight of Common by a 
Leaſe from another, or as an Owner, it would not have ſerved his Turn, foz that had been clearly 
out of the Iſſue both in Matter and Fozm, Hob. 72. 73+ Humberton, v. Howgil. 1. Aud. 119, 2 Mod. 
Rep. 5. Co. Lit, 281. Salk. 561. 


8. Where the Confeſſion and Avoidance is of the ſame Effect and Conſe- 
quence with the Traverſe, tho it were not juſt Cauſe of Demurrer, yet 
the Plaintiff might have waved that Traverſe, and maintained his own 
pleading. Hob. 81. 

9. Tho' a Traverſe upon a Traverſe be naught, yet an Iſſue might be 
taken upon the ſecond Traverſe, if there be not a Demurrer for the Reaſon 
of ſuch Rad Traverſe. Hob. 104. ; 

10. In a Quare Impedit the Plaintiff ſet forth, That Sir Thomas Chichely was 

Where there ſeiſed in Fee of the Advowſon, &c. and preſented B. G. and that he died 
may oz not ſeiſed, that the ſame deſcended to his Son, who was the Huſband of the 
be a Tra. plaintiff, and that he, by Deed, granted it to Truſtees in Fee for the Uſe 
ar Lo s of the Plaintiff for her 33 and died ſeiſed, Sc. That the Church 
became vacant by the Death of B. G. and that it belonged to her to pre- 
ſent; the Defendant pleaded, that he was Parſon Imperſonate of the Preſen- 
tation of the King, and ſnewed, that the Husband died ſeiſed of the Ad- 
vowſon in Groſs and of the Manor, held in capite, leaving a Son within 
Age, and that the Tenure and Deſcent was found by Office, whereupon 
the King became entitled, and preſented the Defendant abſque hoc, That 
the Huſband granted the Advowſon to Truſtees, prout, &c. The Flaintiff in 
his Replication traverſed the Inquifition, and upon a Demurrer it was ob- 
jected, that there cannot be a Traverſe upon a Traverſe, but only in ſuch 
Caſes, where the firſt Traverſe takes away the Plaintift's Action, either 
as to Time and Place; but that in that Caſe the Plaintiff may traverſe 
thoſe Circumſtances, eſpecially when they are made Inducements to the 
Defendant's Traverſe, and need not join with him in that Traverſe, but 
where an Inducement is made, and the Plea concludes with a Traverſe 
of the Title ſet forth by the Plaintiff, there he muſt maintain his Title, 
and not traverſe the Inducement, the principal Caſe, there were two 
Titles in the Plea ſet forth for the King, viz. That the Husband died ſeiſed 
of the Advowſon, and that the Manor was heid by Azights Service in capite, 
and that the ſame deſcended to his Son within Age, both which ought to 
have been anſwered in the Replication, and here the Traverſe in the Repli- 
cation was only to one ; but becauſe the Defendant did not rely upon thoſe 
Titles, but made them only as Inducements to the Traverſe of the Grant, 
which was the Plaintiff's Title; 'tis that which ought to be maintained, 
and thoſe Inducements ought not to be traverſed. Cro. Car. 104. Chicheley 
verſus Thompſon. 2 Lutr. Crane verſus Biſhop of Norwich, & al. S. P. 

11. In a Quare Impedit the Plaintiff ſet forth, That Queen Elizabeth was 
here the ſeiſecl in Fee of the Advowſon, Cc. and that the Church became vacant, 
— 1 upon which ſhe preſented Pindar, who was inſtituted; that ſhe afterwards 
tain his De- granted the Advowſon to Sir Chriftopher Hation, who granted it to Sir 
claration, Walter Sandys, under whom the Plaintiff claimed. The Defendant Boſ/tock 
and cant confeſſed the Preſentation to Pindar, but that the Church was then full 
__ : * oof of another Incumbent, and that before the Grant of Sir Walter Sandys to 
Traverſe, the Plaintiff, he granted the Advowſon to Serjeant Moor, under whom 

the Defendant claimed and traverſed, that the Church was rem 
2 maar. 


2 


_— 
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Pindar was inſtituted, upon which they were at Iſſue. It was objected, 
that the Plaintiff could never recover upon this pleading, becauſe thc 
Defendant had made a good Title to himſelf, from the Grantee of Sir 
Walter Sandys before his Grant to the Plaintiff, which deſtroyed his Title, 
and to which he made no Anſwer, which 1s very true, if the Defendant 
had relied upon it; but he made it only as an Inducement to his Tra- 
verſe, and in ſuch Caſe, the Plaintiff could not take a Traverſe upon 4 
Traverſe, and therefore he muſt maintain what the Defendant had de- 
nied in his Traverſe. Cro. Car. 105. 173. 566. The Earl of Pembroke 
againſt Boſtock. Jones 215. Dyer 365. 


Thirdly, That tho' it be true, that when a particular Fat material l - 4. 
in Point of Subſtance is traverſed, there ſhan't be a Traverſe co. Cur. 1-- 


'& 


_ a Traverſe, pet when the Traverſe in the Defendant's 55 . 
Plea oz Plaintiff's Replication, &c. is not ſtrictly material in 4 1, 
Point of Subſtance as to the Title and Right, but only takes away - «:-1.7 ;. 
the Plaintiff's Aﬀion o2 Octendant's Defence in Point of Time rule ichs. 
02 Place, 02 (ome other Circumſtance therein alledged, if net! ber 
taken Notice of, oꝛ anſwer'd by the Party pleading thereto. In 

ſuch Caſe, the Party Betrag to ſuch Plea 02 Replication, may ln gy, 
either maintain his Declaration or Plea by taking Iſſue on the 
Traverſe befo2e alledged, 02 may traverſe the Inducement to ſuch 


Traverſe, and need not take Iſlue on the fozmer Traverſe. 


Where there may or may not be a 'Traverſe upon 
a Traverſe, 


Arguendo. By Council, and of that Opinion was the Court, That there 
ſhall never be a Traverſe upon a Traverſe, but where the Traverſe in 
the Bar takes away the Plaintiff's Action, for the Place, or Time, or ſuch 
like; there the Plaintift may maintain his Action, by maintaining the 
Place or Time, and may traverſe the Inducement to the 'Traverſe, and 
need not join with the Defendant in the Traverſe, but at his Pleaſure, See Hob. 154. 
may do the one or the other. But when the Inducement is made and Cro. Car. 173, 
concluded by the Defendant, with a Traverſe of a Title ſhewn by the 586. 10 Ed.4. 
Plaintiff, there the Plaintiff muſt maintain his own Title, and not tra- 1 855 
verſe the Inducement to the Defendant's Traverſe. Cro. Car. 105. Lady 2 Richard 3. 
Chichely v. Lhomſon, and the Biſhop of Ely. Paſ, 2 Car. Rol. 362. adjudg'd Tir. Iſſue. 128. 
Hill. 3. Car. C. B. Dyer 107. 

So it is laid down as a Rule in Hutton 97. That where the Title of the 
Plaintift is well traverſed by the Defendant, there the Plaintiff muſt 
maintain his Title, and not traverſe a Matter alledged by the Defendant : 
For a Traverſe upon a Traverſe is only to be taken, where the Matter is 
not ſtrictly material, but only Inducement, and yet ſuch Matter fo laid 
for Inducement would, if not taken Notice of or anſwer'd by the Defen- 
dant be ſufficient to deſtroy the Plaintiff's Action, and therefore, in that 
Caſe, he may traverſe the Inducement. 


Fourthly, Where the Matter alledged in the Dekendant's Plea, 
02 Plaintiff's Replication, is confeſſed and avoided, there he 
ought nor to conteſs and avoid and take a Traverſe beſides, be- 
cauſe ſuch Conteſſion, Avoidance and Traverſe, makes the Pica 


Double; the Illuſtration, of which Rule you'll find under the Title of 
Duplicit v. | 


Nnn | What 


n ith 
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What other Matters are Traverſable or not, and how. 


In a Quare Impedit, if the Tenant in the Action pleads Joint-tenancy of 
the Gift of V. H. with a Stranger, the Gift is not Traverſable, but the 
ſole Tenancy, for if he be a Joint-Tenant of the Gift of . N. or of any 
other that 1s ſufficient to abate the Writ. Bro. Tit. Traverſe per ſans ceo. 
pl. 352. 19 H. 6. 31. 32. . 

In a Quare Impedit by the King, who makes a Title by the Heir of his 
Tenant being in Ward, for that J. F. was ſeiſed of four Acres of Land in 
D. with the Advowſon appendant, and preſented, and that it deſcended 
to the Heir as Son of N. Son of W. Son of M. Son of the ſaid 7. there it 
is no Plea, to ſay, That there was no ſuch Perſon as M. in rerum natura, 
becauſe V. is only mentioned in the Meſue Conveyance, which is not tra- 
verſable. Bro. Tit. Traverſe per ſans ceo. pl. 353. 43 Ed. 3.7. 

In a Quare Impedit the Plaintiff counted, That VJ. N. was ſeiſed, and 
preſented 7. F. his Clerk, who at his Preſentation was admitted, &c. and 
afterwards by his Deed dated 1oth May, W. N. granted the next Preſenta- 
tion to the Plaintiff, and afterwards 7. F. died, by Reaſon of whoſe Death 
the Church is now vacant, and ſo it belongs to the Plaintiff to preſent, 
and the Defendant diſturbed him : The Defendant pleaded, that true it 
is, That V. N. granted to the Plaintiff, by his Deed dated roth May, &c. 
but that it was primo deliberatum the 4th Day, before which Day the ſaid 
W. N. granted to the Defendant the next Preſentation, this was held no Plea. 
By Kede, Fineux, and Vavaſour, becauſe he does not Traverſe, that the 
Deed was not delivered premo Mar, for it ſhall be intended to be delivered 
the Day that it bore Date, if another Matter be not ſhewn to the con- 
trary, as to alledge, that it was firſt delivered at another Day, Kebl:, 
Bryan and Townſend, contra. For the Writ is nothing but a ſuppoſal, 
and therefore the Bar which ſhews a Matter of Fact, is good without a 
Traverſe, for he hath confeſs'd. and avoided it, ſee for this, 1 E. 4.9. and 
Title Bar in Fitz. 131. 18 H. 6. 8. where the Deed is pleaded, bearing 
Date ſuch a Day, and primo deliberatum at another Day, and the other pleads 
a Releaſe between, that 1s not good without a Traverſe, that it was primo 
deliberatum at the Day alledged. Per Judicium, and per Bryan and Townſend. 
If a Man be bound primo die Mar, and obliges himſelf to make an Ac- 
quittance, bearing Date before the Bond, and delivers it after the Bond; 
in an Action of Debt, if he pleads this Releaſe bearing Date before, and 
that it was primo deliberatum after, he ſhall not take a Traverſe ; and yet it 
ſhall be intended, that the Releaſe was delivered as it bore Date prima 
facie, but the Declaration of the Delivery deſtroys ſuch Intendment. Bro. 
Tit. Traverſe — ſans ceo. pl. 186. 5 H. 7. 7. 26. 

4. Where the Plaintiff's Title is to a Manor and an Advcwſon appen- 
dant, and he ſets forth, That the Defendant diſſeiſed him of the Manor, 
and the Defendant pleads, That it is appendant to four Acres, whereof 
7. N. was ſeiſed, and enfeoffed him, there the Diſſeiſin of the Manor is 
not traverſable, but whether it was appendant to the Manor or the four 
Acres. Bro. Tit. Traverſe per ſans ceo. pl. 8. 27 H. 8. 29. 

5. Where an Oſhce was found, That 7. S. was ſeiſed of Black Acre in 
Capel, and White Acre in B. held in Socage, and of a Piece of Land en- 
cloſed in the Waſte of the Manor of B. and that he had five Sons, and 
that . had married one of them, and that the Lands deſcended, &-. 
SF. traverſed the Office in three Points. 1ſt. He pleaded a Deviſe to him 
by the ſaid J. F. abique hoc, That the Land deſcended, an Exception was 
taken to this Traverſe, becauſe the Heir ſhall never traverſe his Title 
found for him. 37 Axe pl. 1. An Heir ſhall never be received to traverſe 
his Title, but he may traverſe the Tenure, and that is often taken for a 
Rule in S{umford's Prerogative. 22 Flix. Dy. 366. Vernon's Caſe agreed. 


6. Where 
3 
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6. Where the Plaintiff declared, That Sir J. C. granted an Advowſon to 
one E. and another in Fee to the Uſe of the Plaintiff for her Jointure, and 
that ſhe ought to preſent ; the Defendant pleads, that he is Hurſon Imper- 
Jonate ex Preſentatione Regis, for that Sir Th. C. died, ſeiſed of the {aid 
Manor and Advowſon held  Capite, &c. which deſcended to his Son an 
Infant, and by Office found of the "Tenure and Deſcent, the King was ſeif. 
ed, and preſented him abique hoc, that Sir Thomas ſuch a Day and 
Year, granted it to Eaff, This Traverſe is not good, becauſe he ought 
to have traverſed modo & forma generally, and not to have traverſed the 
Day, which makes the Day material, that by Law is immaterial. 2 Nog. 
184. cited in the Caſe of Srrond, v. the Biſhop of Bah and Wells. 


Secondly, Of Certainty and Averments. 


Certainty. 


1. Quare Impedit was brought againſt the Biſhop, Bury the P4- 
iron, and Lingard the Incumbent; the Patron having pleaded, an 
Iſſue was taken; the Iucumbent pleaded, That the Queen by Letters Pat- 
tents preſented Clark to the Biſhop to be Incumbent, who was admitted, 
inſtituted and inducted, and that afterwards Lingard was admitted, inſti- 
tuted and inducted ; and fo prays Judgment if the Court will proceed to | 
take the Inqueſt between the Queen and him; and upon a Demurrer to IO -=g 
this Plea it was adjudged ill, becauſe he did not ſhew how the Benefice that 6 * 
was vacant, when he came to be Incumbent, for it ſnall not be intended, Incumbent, 
that Clarł was out of the Benefice, unleſs he ſhews it; and if he was In- ergo another 
cumbent, then 'tis impoſſible that Lingard ſhould be ſo likewiſe; ſo that 5 not. 
his Plea is not certain but Argumentative only; for he pleads, that he is 
Incumbent, ergo Clark is not, and for that Reaſon it was held ill. 2 And. 
178. The Queen and Bury and Lingard. 

2. When a Fact is alledged in a Declaration or Plea, tho' it be but In- 
ducement to the Action or Defence, yet the Time ought to be mentioned. 
Plow. 191. Dy. 26. 27. a. 33 H. 6. 16. Stiles 113. 2 Modern 33. And if 
the Fact mentioned be the Point of the Action, and the Time alledged Where the 
ſhews, that the Plaintiff has brought his Action % ſoon, the Plaintiff 2 of a 
can't have Judgment ; as in the Caſe of Birkhead, and the Archbiſhop of OG 
York, the Writ was brought the 9th of May, and the Plaintiff alledged Plaintiff has 
that he preſented the 29th of May, and the Biſhop refuſed his Clerk, and no Cauſe of 
afterwards collated, now as the Preſentation and Refuſal, which was the Þition, - 
Diſturbance intended to maintain the Plaintiff's Action, that was alledg- 
ed to be after the Plaintiff's Action brought, tho there was a general 
Diſturbance laid in the Declaration, yet Judgment ſhall be given againſt 
the Plaintiff. Hob. 198. g 5 

3. In other Caſes, a Place where a particular Fact is alledged to be place to be 
done, ought to be expreſſed, for which ſee 7 Co. 47. 1 Bul. 150. Dyer thewn, 
30. Hutton 8. 7 Co. 27. a. Cro. Ja. 503. Co. Lit. 282. C. Hardy, 61. 
3 Leon. 200. 345. 1 Lit, 257. 305. Telv. 178. 1 Lut. 14. 


Of 
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Of Averments. 


1. A N Averment in Law is to be underſtood in two different Senſes, 
—— — every Plea ought to have a general Averment of the Party plead- 
is. OO? ing, that he is willing and ready to prove his Caſe, which he hath laid 


before the Court in ſuch Plea, and is expreſſed by the Words, & hoc 
paratus eſt verificare ; ſo every other Circumſtance which is material in 
his Plea, and not ſtrongly implied, ought to appear to the Court by ex- 
preſs mention made by way of Averment, that is to ſay, a poſitive Af- 
firmation, that ſuch a Thing is true, ſo that the adverſe Party may po- 
The Man⸗ ſitively deny it, and ſay it is falſe: And ſuch Averment is not expreſſed 
_ ot aver. h any particular Form of Words, but whatever amounts to an Affirma- 
. tion of it is ſufficient, as by the Words Dicit quod, &c. In facto dicit, 
2 Saund. 60. Cum hoc quod idem A. verificare vult, Iidem A. B. babentibus, &c. and Words 
5 of the like import. 
Other Aver 2. There is Iikcwiſe another Sort of Averment, which ſignifies an Affir- 
ments. mance, that a Thing is not as it is pretended to be, or rather made Uſe of 
to explain a Matter which does not clearly appear, as averring a 
Hob. a64. 265. Uſe upon a Fine, averring a Matter that ſtands together with a Record, 
for a Man is not allowed to aver any Thing contrary to the Record, aver- 
Hob. 32. ring a Matter contained in a Wall, to ſhew the Intent of the Party and 
ſuch like. But the firſt Sort of Averment in Matters of pleading, being 
to our preſent Purpoſe, tis thought proper to take Notice of a few Rules 
concerning 1t. 
An Ader⸗ 3. An Averment of any Thing in which the Law judges the contrary 
ment againſt is yain, As an Averment that ſuch a Commendam is not againſt the Statute of 
Law is vain. 21 H. 8. of Pluralities, which in Truth is ſo, is a vain Averment. Hob. 1 56. 
Uiolent pre. 4. There are ſome Preſumptions in Law fo violent, as tho' they be 
ſumprions of falſe, a Man ſhan't be received to aver any thing againſt em. Hob. 297. 
_ lies in . 5. There needs no Averment of a Matter neceſſary to be true in a 
the Mouth of Declaration or Plea, which will come properly on the other Side to ſhew. 


the other Hob. 124. 
Party to 
ſhew is not to be averred. 


The Con- 6. He who pleads a Diſpenſation to hold in Commendam confirmed by 
dition of a the King's Charter, muſt aver the Performance of the Condition contain- 


1 ed in it. Hob. 141. 142. 
Perfoꝛ⸗ 7. In all Caſcs where an Intereſt commences upon a Condition prece- 
mance, dent, there the Party ought to aver the Performance of that Condition. 


1 Rolls, 414. 

Condition 8. But where an Eſtate or Intereſt 1s to be defeated by a Matter Ex 
ſubſequent. poſt facto, or a Condition ſubſequent, the Party need not aver the Per- 

formance of ſuch Matter or Conditon. 7 Co. 10. 
9. In a Quare Impedit the Plaintiff declared, That V. R. was ſeiſed of 
the Advowſon in Groſs, and granted it to the Plaintiff and others to the 
Uſe of K. K. his Son in Tail. Proviſo, That if the Grantor died, his Son 
being within the Age of twenty three Years, that then the Grantees and 
their Heirs ſhould be ſeiſed, Sc. to them and their Heirs, till the Son 
That an of the Grantor ſhould arrive at that Age: The Grantor died, his Son 
Averment ok being then but fourteen Years old, ſo that the Grantees were poſ- 
4 2 ſeſſed of the ſaid Advowſon gui guidem, the Plaintiffs fic poſſoſſionati 
not to be £X!//tentes, the Church became vacant, ſo that it belonged to them to pre- 
averred, ent; it was objected, that this Declaration was ill, becauſe that the 
where it is Plaintiffs had not averred the Life of R. R. upon which, their In- 
— tereſt depended. But it was adjudged, that the Declaration was good, 
for tho' the Life of K. K. was not expreſly averred, yet it is ſtrongly 
| implied. For the Plaintifts having ſet forth, that the Father died, his 
Son 


3 
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Son being of the Age of fourteen Years, and no more, by Virtue whereof | 


they were poſſeſſed of the Advowlſon, and being ſo poſſeſſed, the Church 
became vacant : Now they could not have been fo poſſeſſed, if R. R. had 
not then been alive, ſo that where the Life is implied, it need not be aver- 
red. Mich. 29. Elia. 2 Leon. 350. Baskervile againſt the Biſhop of Here- 
ford. Co. Lit. 303. a. v. 

10. It is ſaid that in pleading a Recovery againſt the Party thereto, it 
need not be averred, that it was had upon a good Title, but otherwiſe 
when pleaded againſt a Stranger ; ſo ſaid by Dodderidge, and agreed to 
by Coke and Croke. 1 Rolls. Rep. 215, | 

11. An Averment can't be taken againſt the Return of Officers, ae 
where a Quare Impedit was brought wherein the Plaintiff recovered, and 
had a Writ to the Biſhop ; who returned, that the Preſentee of the Diſtur- 
ber reſigned, and that another was induced, Cc. The Plaintiff was not 
permitted to take an Averment, that he did not reſign, but was put to 
his Writ of Quare non admiſſit againſt the Biſhop. For neither the Biſhop 
or Sheriff who make a Return as Officers hath any Day in Court, c. 
therefore no Averment or Iſſue can be taken againſt them. 26 HH. 6. 17. 
Bro. Averment. pl. 23. 21 H. 7. 8, the ſame Point. Bro. Averment. 
contra Return, &c. pl. 14. | 


— 


Thirdly, Of Commencements and Con- 
cluſions of Pleas. 


= gy 6 Plea ought to have its proper Commencement, as Pleas 
in Abatement which go te the Juriſdiction of the Court, or ſhew, 
that the Court by Reaſon of the Matter in the Plea, ought not to proceed 
on that Writ; then the Defendant ought only to come into the Court, 
and defend the Wrong and Injury charged upon him by the Words, Venit 


& defendit vim & injuriam, and fo go on with the Subſtance of his Plea; with a fult 


for if he goes on farther, and ſays, Quando, &c. that is, admitting the 
Court to have a juriſdiction, and that the Defendant is legally in Court, 
and ought to anſwer to the Writ, for under the Words, 33 Sc. is 
underſtood, Quando ubi & quomodo curia Conſideraverit & quicquid quod 
ißſe deſendere debet, which affirms the Juriſdiction of the Court. Co. Lit. 
127. ö. 3 Lev. 182. Ki. 273. Dal. 79. Len. 334. 

2. And when a Man pleads in Abatement of the Writ, he ought to 
conclude with a Prayer of Judgment of the Writ, and not in Bar of the 
Action, for if he concludes, unde petit Fudicium ft quereus Actionem habere 


with a Prayer of Judgment of the Writ, this 1s ſaid to be good, becauſe 
the Plaintiff can have no Writ, if he has no Action. 36 H. 6. 17. 34 H. 
0.1.4 3316. 23. | 

3: And if one pleads a ſufficient Matter in Bar, and demands Judg- 
ment of the Writ, the Plea ſhall be taken to be in Bar of the Action, and 
not according to the Concluſion of the Plea. 37 H.6. 24. 4 H. 6. 27. 
6 Mod. 103. Shew. 4. 155. 1 Lut. 34. 35. 

4.' The Incumbent ought to commence his Plea with ſhewing that he 
i Parſona Imperſonata to enable him to plead as a Poſſeſſor, &c. Dy. 283. 
pl. 28. 


5. Where a Man concludes his Plea with the Words, & hoc paratus conclude his 


eft verificare, when he ſhould have concluded to the Country, ſuch Plea will 
be ill ; but whether it is Matter of Form, and ought to be ſhewn, for Cauſe 
of Demurrer ſee the following Caſes. 1 Lev, 133. 226. 1 Mod. 72. 1 Ven. 

0 O 101. 


That he 


— ere commence 
debeat; ſuch Concluſion is in Affirmance of the Writ, and ſo the Plea is in his Plca in 


itſelf repugnant. But if one pleads in Bar of the Action, and concludes Abatement, 
in Bar. 


Et hoc paratus 
eſt yerificare. 


No Aver 
ment can be 
taken againit 
a Recoꝛd. 
44 Ed. 3. 18. 
Bro. Aver⸗ 
ment. 5. 49. 


That Pleas 
in Abate⸗ 
ment ought 
not to be 


Defence. 


ought to 


conclude 


But if he 
pleads in 
Bar, and 
concludes in 
Abatement, 
it ſhall be 
taken in Bar. 


How the Jn- 
cumbent to 


Plea, 


/ 
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101. 121. Ray. 240. 98. 199. 1 Cro. 164. Telv. 24. 25. 38. 137. Co. 
Lit. 126. 3 Cro. 755. 1 Saund. 1c2. 209. 338. 3 Gro. 320. Cro. Car. 231. 
Dy. 121. 3 Leon. go. 129. 2 Roll. Rep. 63. 1 Bul. 37. 4 Mod. 376. 1 
Salk, 2. 273. 3 Mod. 203. 

6. When one Party affirms a Matter in his Plea, which is the Sub- 
aber makes ſtance of the Matter in Diſpute, and the Truth whereof will determine the 
an Iſſue, Action. There if the other Party pleads. with a flat Denial of that Fact, 

he ought to conclude to the Country, fo where one Party in his Plea, 
denies a Matter to be true, and the other Party in his Plea poſitively 
affirms, that the Fact is true, there he ought to conclude to the Country, 
becauſe a pofitive Afirmative, and a direct Negative, and fo vice verſa 
makes an Iſſue, and the Party pleading the latter (without any Traverſe) 
ſhan't conclude his Plea with & hoc paratus verificare, which is a Con- 
cluſion to the Court, for otherwiſe the Matter ſhall never be determined; 
for by the ſame Reaſon that one 12 might ſo conclude, ſo might the 
other, and the pleading would be infinite. 2 Saund. 190. 


9 — —— 


Fourthly, Of pleading according to the 
| Rules of L A W. 


That a Mat- 1. A 8 if a Man is to plead a Matter which can't be granted, and yet 
ter which may be releaſed, he is not to plead, that fuch a one Conceſſit, tho chat 
can't be but ay be the only Word in the Deed ; but he ought to plead, that the Part: 
— Relaxavit, or otherwiſe his Plea is ill; yet in that Caſe if the Jury find 
ought to be that ſuch a one Conceſſit a Thing, which he could not paſs from him by 
pleaded as way of Grant, but by Releaſe, yet the Verdict will be good; for the 
a Beieaſe, Court in the Caſe of a Verdict of a Jury, ſhall aid and aſſiſt their Want of 
bur the find- Knowledge, and ſhall adjudge lg to what it 1s ” Operation of 
— the Law, for the ſupport of Juſtice, 2 Hund. 97. 1 Mod. 14. 1 Lutev. 
help d. 565. 566. Nelſ. Lutw. 176. a. 2 Vent. 260. 
2 Title un- 2. So where one pleads a Title under a Uſurpation, he ought to plead, 
deraUſurpa- that he is ſeiſed of the Advowfon in Groſs, tho' in Truth the Advowſon is 


gs 19 oh appendant, becauſe by his Uſurpation in Conſtruction of Law, it becomes 
an 3dvow. an Advowſon in Groſs. 1 Aud. 301. Jones 427. 


fon in Gꝛols. 3. When an Incumbent is made a Biſhop, and hath a Diſpenſation to 
Thata Com- hold in Commendam, this is quaſi a Prefentation, and he may plead it as 


mendatozy ſuch, and as Incumbent. Vau. 19. 
Jos plead as 


22 


Fifthly, Of Duplicity. 


The Rules laid down concerning Duplicity are theſe, 


0 1. HAT if a Man pleads ſeveral Matters, each of which goes in Bar of 
| the Whole, then is the Plea double. 


2. If a Man pleads tus or more ſeveral Maiters when he is compelled to ſhew 
both, that does not make the Flea double. 


« N a 17 
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In Nuare Impedit. 


3. If a Man pleads two diſtin& Matters, both which require but one Anſwer, 
then is the Plea not double. 


4. Ta Man pleads two Matters, and only one is Material, and the other Sur- 
pluſage, or but Matter of Inducement or Conveyance only, and requires no 
Anſwer, that will not make the Flea double. 


5. If a Man pleads a perfect Bar, and pleads with a Traverſe in the ſame 
lea, that makes the Flea double. 


6. But if a Man pleads a ſufficient Plea in Bar, and traverſes the Plaintif}”s 
Title, that does not make the Plea double. 


Which Rules are illuſtrated by the following Caſes. 


Firſt, That if a Man pleads ſeveral Matters, each of which goes 
to the whole, then is the Plea double. 


1. In a Quare Impedit the Plaintiff counts, That an Abbot and his Pre- 
deceſſors had uſed Time out of Mind at every Avoidance of the Church 
of C. to f + wy a Clerk to the Plaintiff, and his Anceſtors, and they over —_—_— 
to the Biſhop, and alledges a Poſſeſſion which he had, and fo preſented ments makes 
C. B. who yas admitted, inſtituted, &:. and that C. B. afterwards re ſign- the Plea 
ed, and the Abbot had preſented immediately to the Ordinary, and ſo double, 
diſturbed the Plaintiff, and per Greene and Skip. the Preſcription and Poſſeſ- 
ſion alledged by the laſt Prefentment is double, and the ſame Law is of 
two Preſentments, which is agreed in the Caſe of Odingſel. Qu. Impedit. 
33 H. 6. Bro. Double Plea. 67. 24 Ed. 3. 78. Do of Appen 
2. Appendancy and a Preſcription, or a Matter which proves both is —_ _ 2 
double. Bro. double Plea. pl. 115. 11 H. 6. 11. pl. 136. 4 H. 6. 13. 5 
3. So where a Quare Impedit was brought by the King by Reaſon of an 2 Title by 
Avoidance in the Time of the Temporalties in the Hands of the King ; and the Tempo- 
the Defendant pleads, that the Church did not become vacant, while the — EP 
Temporalties were in the Hands of the King, and further pleads a Ratifi- ppt. mi. 
cation by the King of the Preſentation, thas 1s a double Plea. Bro. double | 
Plea, pl. 125. 7 H. 4. 37. 


Secondly, That it a Man cads two 02 mo2e ſeveral Matters, 


when he is compelled to ſhew both, that does not make the JIlea 
Double, | 


1. In a Quare Impedit, the Defendant pleaded, That whereas the Plain- 
tiff ſuppoſed the Church to be vacant by the Death of K. that the 
Church became vacant by the Death of V. and prays Judgment of the - 
Writ, and pleads further, That the Plaintiff's Brother, whoſe Heir he is, 2 owe and 
aliened an Acre and the Advowſon, which was before appendant to the 8 
whole, to his Brother the Defendant, whoſe Heir he is, and his Brother Part of the 
eſented, and the Church became vacant, Ic. It was adjudged not to be Lauds, 
Tabs for he who pleads to the Writ in a Quare Impedit, ought to make 
out a Title, for otherwiſe he ſhall not have a Writ to the Biſhop. Bro. 
Double Plea, pl. 23. 43 Ed. 3. 5. | 
2. So in a Quare Impedit the Plaintiff alledged, That N. P. held of him 
certain Lands and an Advowſon, in Chrvalry, and preſented, c. whoſe 
Preſentee was received, Gc. and that N. the Tenant was then dead, and Two Pzc- 
the Her in Ward, and fo it belongs to him to preſent ; and the Count was ſentments. 
adjudged good, notwithftanding the two Preſentments, becauſe it is Con- 


comitant, for the Preſentment of the Guardian cnly, would not make a 
Title. Bro. double Plea, 56, 24 Ed. 3. 37. 


3. The 
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Several 
Matters to 
Gew a Re- 
Mitter. 


3. The King brought a Quare Impedit, and counted of a Preſentation 
by 7. S. who was ſeiſed in Fee, c. and of two other Preſentments by 
himſelf, in Right of his Wardſhip of the Heir of J. S. and that the Church 
is now vacant, and belonged to him to preſent, and the Defendant diſturb- 
ed him, the Incumbent pleaded, that the Clerk alledged by the King to 
be inſtituted, Sc. by the Preſentation of 7. F. was not received nor in- 
ſtituted by the Preſentation of J. . and it ſeems, tis a good Plea for the 
two Preſentments of the King durante Cuſtodia, makes no Title to him, 
without alledging a Seiſin by Preſentment in the Anceſtor, or in the Feoltor 
of the Anceſtor. Bro. Du. Imp. pl. 143. 42 Ed. 3. 4. 

4. In a Quare Impedit the Defendant ſhews a Conveyance of an Eſtate 
Tail, viz. a Seiſin in Fee in M. who made a Feoffment in Fee of a Ma- 
nor and Advowſon appendant, and takes back an Eſtate in Tail, and 
afterwards diſcontinues the Manor, and afterwards preſents to the Advow- 
ſon, Cc. That his Clerk was in Poſſeſſion; and afterwards he died, and ſo 
conveys a Remitter to the Iſſue in Tail, this Matter is not double, becauſe 
he can't convey the Remitter without expreſſing theſe Matters which are 
the Conveyance of it, and he cannot have one without the other, and there- 
fore it is not double. Bro. double Plea. 95. 5 H. 7: 36. 

5. The Plaintiff declares, That J. M. was ſeiſed and preſented F. 
and demiſed the Manor to which the Advowſon was appendant to the 
Plaintiff, and that the Church became void by the Reſignation of P. by 
Reaſon whereof it belonged to him to preſent ; The Defendant the Incum- 
bent pleaded, That he was Parſon Imperſonate of the King's Preſentation, 
and confeſſed the Title of T. M. and the Leaſe for Years, but pleaded over, 
that the ſaid Sir T. M. preſented P. by $:mony, and ſhews the Statute of 
Hmony, and that it belonged to the King to preſent, who preſented him 
who was admitted, c. and traverſed, That the Church became void by 
the Reſignation of P. this Traverſe on the Part of the Plaintiff was argued 
to be double, becauſe the Preſentment of P. was the Principal, which be- 
ing confeſſed by the Plaintiff, and avoided by the $zmony, it was inſuffi- 
cient for the Defendant to traverſe the Avoidance by Reſignation ; but the 
Court held the Plea good, for the Plea maketh the Traverſe but Argumen- 
tative, that he might not reſign, and it being alledged, That the Church 
became void per Keſignationem, that ought to be confeſſed or traverſed, for 
that is the Cauſe of the Preſentment upon which the Action is brought, 
for the Preſentation, Admiſſion, &c. of Fasfield, are but conducing to 
his Reſignation, and the Avoidance by Reſignation 1s the chiefeſt Matter, 
and Dy. 376. Co. Entr. 499. were cited, where the Iſſue was ſi vacavit per 
Mortem, and Paſchall's Caſe. Hill. 15. Ja. Rol. 2091. where, upon Simony 
alledged, the Traverſe was of the Vacancy per Mortem. Mich. 2. Ca. the 
ſame Point cited. Cro. Car. 61. Fenner v. Nicholſon, & al. Hill. 32. Ja. 


Kol. 239. adjudged Hill. 2 Car. 


I P:elent- 


Thirdly, That if a Man pleads two 02 mo2e diſtfn# Matters 
which require but P Anſwer, the Plea is not double, * g 


1. If a Man pleads two or three Things, and one of em only require 
an Anſwer, then is the Plea not double, as in the Caſe of Birkhead againſt 
the Archbiſhop of York, where the Defendant pleaded, confeſſing the 
Plaintiff's Title to preſent, but ſaid further, That the Vicarage became 
vacant (ſuch a Day) and that within the ſix Months, no Perſon being 
preſented, the Biſhop collated : The Plaintiff rephed, that the Church be- 
came vacant (ſuch a Day) and within the fix Months he preſented R. M. 


ment within praying, that he might be admitted, which the Biſhop refuſed to do; 
fix Months, and afterwards within the ſix Months collated it to A. C. and tho? there 


and a Refu⸗ 
ſal and Col⸗ 


lation, 


was a Demurrer to this Replication for Duplicity, yet it was held by the 
Court, that the material Part of the Plaintiff's Replication was, that he 
had preſented his Clerk, within the ſix Months. For the Subſtance of 

2 the 


2 


| — — — ͤ —́müĩä 
In Quare Impedit. 237. 
the Defendant's Plea was, that the Plaintiif had not preſented any Clerk * 
within the ſix Months, and that the Plaintiff afterwards collated, Hob. 

197, 198. | | | . 

2. This Rule is likewiſe to be thus underſtood, That where a Man That if one 
pleads ſeveral Matters, and if one be anſwer'd, yet the other, will re- bc anſwer'd, 
zmain unanſwer'd, then is the Plea double; but that Rule fails, where, if the others 
one Matter be anſwer'd, all the others fall to the Ground, Lit. Rep. 17. 3 1 
Fenner againſt the Biſhop of London and others, vide 9 Hen. 6. 26. 6. Per Dice is not 
Paſtion 3 Hen. 6. 26. 4 K. 1. 117, 25 r 

3. In a Quare Impedit, if the Plaintiff counts that his Anceſtor, ſeiſed 
of an Advowſon preſented, and his Clerk was admitted, &c. and that 
he afterwards granted the Advowſon to J. F. for Life; and the Church. 
became vacant, and 7. preſented, and the Clerk who admitted, Sc. Two Pres . 
and then 7. died, and afterwards the Church became vacant, for which ſentntents. 
Reaſon the Plaintiff as Heir to his Anceſtor preſented, and the Defen- 
dant diſturbed him; it was held that he might alledge both Preſenta and an Illu 
ments, becauſe the Preſentment of the Tenant for Life made no Title to co be but on 
the Plaintiff, nor does the Preſentation of a Guardian or Termor; and one. | 
the Defendant ſhall anſwer to the firſt Preſentment, and ſhall have an 
Iſſue upon that, and not upon both. But per Littleton, he nught to an- 
ſwer both, but the Iſſue ſhall be taken upon the firſt onIÞ, and the. 

Plaintiff ſhall not reply to the ſecond Preſentment, Bro. Qua. Imp. pl., 

129. 7 Ed. 4. 20. | | | 5 

4. Of an Advowſon in Groſs, the Plaintiff may count of many Pre- Two Pze- 
ſentments, and it is not double, for none of them are traverſable but lentments 
the laſt, for that makes the Poſleſſion ; and if the laſt Preſentment „ 
omitted, the Defendant may plead it to the Count. Bro. Dua. Imp. pl. 11. Gꝛols. 

33 Hen.6. 22. Pie] 

5. Where the Plaintiff makes a Title by a Gift in Tail, and alledges à Gift and 
a Preſentment in the Donor, and another in the Donee, optima Opinio a Preſent» 
that it is not double, becauſe to deny the Gift is an Anſwer to the ment. 
whole, and fo of many Diſcents, 33 Hen. 6. And it was ſaid that one 
Preſentment may be alledg'd in the Anceſtor, and another in the Guar- 
dian in Chivalry, by the Nonage of the Heir. Bro. Qua. Imp. 125. 


4 Ed. 4. 3. | | 5 i 
6. If the King confirms to W. N. the Advowſon of D. and Wills it Bro. Double 
by the ſame Patent, that the Grantee ſhall not be therein vex'd or trou- . 
bled, and he pleads this accordingly, yet it is not double: So a Man 
may plead a Releaſe with Warranty, and rely upon the whole, becauſe à geteate 
one Anſwer makes an End of the whole: But in pleading a Feoffment with (Gar- 
with Warranty, that is double, unleſs he relies upon the Warranty, be- ranty. 
cauſe a Feoffment may be made without a Deed, ſo that there are two © 
Circumſtances; but a Releaſe with Warranty, or a Confirmation with _ 
a Grant that the Party ſhall not be vexed is otherwiſe, for all paſſes by _. 
the Deed or Patent. Bro. Double Plea 117. 32 Hen. 6. 21. 24258 
7. But otherwiſe where a Man pleads ſeveral Matters as an Induce- Two Mat 
ment or Conveyance to the Subſtance of his Plea, and relies only upon ters plcaded, 
one Thing material, as in the Caſe of pleading an Avoidance by the 3 _ 
Temporalties being in the NMing's Hands, and a Ratification of him as In- one. * 
cumbent, and relying upon the Ratification, the making Mention of 
the Temporalties being in the King's Hands will not make the Plea dou- 
ble. Brooks Double Plea, pl. 125. » ts 
8. So where the Prior of T. makes a Title to himſelf by the Preſenta- o Pre- 
tion of his Predeceſſor, and another in the King, during the Temporal- ſentments. 
ties in his Hands, by Reaſon of Seiſure in the Time of War; this is 
not double, by Reaſon that the laſt makes not a Title alone, and he 
N to make Mention of the laſt Preſentment, Bro. Double Plea, pl. 12 2. 
40 Ed. 3. 10. 
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Fourthly, That if a Man plead two 6) mo2e. Matters, and one 
only is material, and the others are Surplutage, 02 but Mat⸗ 
ter of Indacement 92 Conveyarice, aid requires no Anſwer, that 

will not make the Plea double. 


Two Pte- 1. Where a Man makes a Title in his Declaration ot otherwiſe, in a 
ſentments. Snare Impedit, and alledges many Preſentments in his meſue Conveyance, 
as in Tenant in Dower, Guardian and ſuch like, which affirms his Title, 
That ſhar't make the Plea or Title double; otherwiſe if it be by Uſur- 
pation, for that diſaffirms his Title, but the others are but a Convey- 
aarfice. Bro. Double Plea 76. 14 Hen. 6. 15; 5 
The like, 2. In a Snare Iinpedit the Defendant pleaded, that 7. was ſeiz'd, and 
preſented 7. who died; and afterwürds N. the Succeſſor preſented M. 
and afterwarfls the Church became vacant, and N. preſented again. 
By Brook Juſtice, this is a dbuble Plea, tho' he dbes not ſay that each of 
the Preſentees wis in for ſix Months. But Brudenel, Chief Juſtice contra, 
for the firſt Pteſentment is the Title, and the other ſhall be conſtrued 
but as a Conveyunce, Bro. Dua. Inp. 150. 10 Hen. 6. 4. 
3. A Lu Thapedit was brought by M. who counted that 7. was ſeiſed 
of a Manor to which, Se. and afterwards conveys the Manor to the 
King by Act of Parliament, and ſhews that the Church became vacant, 
and that the King granted that Avoidance to the Plaintitt, and by the ſame 
—— — Patent 1 — to him the Fez-fimple of the Advowſon, and that the 
not Dupli- Plaintiff przſemed after the Grant, and the Defendant diſturbed him. 
city, To which the Defendant demurr'd for Duplicity; but it was adjudg'd for 
the Plaintiff, becauſe the firſt Preſentment and the Act of Parliament, 
and the Preſentation ſet forth, are nothing but a Conveyance, Bro. Double 
- - Plea 162. 10 Hen. 7. 7,8. | 
4. In a Pare Bea the Plaintiff declared that one 7. was ſeiſed of 
ttme Manor of D. to which the Advowſon was appendant, and preſented 
4 one F. and alledfes a Gift in Tail to M. his Anceſtor, and ſhews a Di- 
f ſceui, and that the Heir preſented upon the other Avoidance; and tho? he 
alledg'd many Diſcents to himſelf as Heir, upon a long Argument it 
The like, was adjudg d that the Declaration was ſingle ; for the Gift is the Egect, 
and only traverfable, and the Diſcents are but Conveyances, and therefore 
don't make the Count double; and yet in an Aſize and in Actions of 
Trzjpaſs two Diſcerits are double; but in a Formedon it is otherwiſe, be- 
cauſe the Gift only is traverſable, and not the Di/ſcents. And per Prifot 
and two others, Of an Advowſon in Groſs, if the Plaintiff counts of 
Becauſe no: man Preſentments, it is not double, for nothing is traverſable but the 
thing traver- laſt eſentment s and if the laſt be omitted, the Defendant may plead 
ſable but the it in Abatement of the Count. Bro. Double Plea, pl. 16. 33 Hen. 6. 32. 
3 Bro. Tit. Pun. Imp. pl. 11. 


Fifthly, That if a Man pleads a perfek Bar, and pleads with a 
Traverſe in the fame Plea, that über the Plea double. r 


1. In a Por Impedit the Plaintiff counts of an Advom/on in Groſs, and 

22 that he * ented, and his Clerk was admitted, Sc. and afterwards the 
Traverſe of Church became vacant, and he preſented and the Defendant diſturbed 
the Appen⸗ him. And the Defendant pleads, That 7. was ſeiſed of a Manor and 
danicy, the Advowſon a! endant, and prefented, and afterwards gave the Ma- 
nor 1n Tail; an he Tenant in Tail preſented, and demiſed it for Years; 

during which Term the Plaintiff prefented by Uſurpation, and the Do- 

nee died, and he 1s his Heir, and that the Term expired and the Church 

became vacant 'and he preſented : To which the Plaintiff replies, that 

one F. his Anceſtor (whoſe Heir he is, and ſhews how) was ſeifed of 

the Advowſon as in Groſs, and preſented before the Gift, abſque hoc that 

it was appendant tempore don: vel unquam poſtea; and by the Opinion of 

the Cqurt this was double, for the Preſentation as in Groſs is a Title 


3 ſufficient 


—— ; I nnn 

In Nuare Impedit. 
tufficient for him, which puts all the others out of Poſſeſſion, and the 
Traverſe of the Apprudancy is another Matter. So Note, that a Man en- 
titling himſelf to a Villein regardant or Common appendant, and the 
other alledges a Unity of Poſſeiſion in the Manor or Land, and traverſes 
the Regardancy or Appendancy, - that is double. Bro. Double Plea 17. 
33 Hen. 6. 12, 13, 34. Bro. Dua. Imp. pl. 12. 

2. Where a perfect Bar is pleaded, a Traverſe taken in the ſame Plea 
makes it donbte, --£7t. Rep. 15. 6 Co. 24; Hettrer's Cafe, 23 Hen. 18. 
22 Hen. 6. 42. 1 Ed. 5. 3. Co. Entr. Qua. Imp. 505. 

3. Where the Preſentation is the Principal and ſole Title, there ſhall be wherc ne 
no Traverſe of the Avoidance; but otherwife where the Preſentation is Traverſe of 
but an Inducement, Lit. Rep. 16. Tavernor's Caſe, Old Entries 505, Dyer = —_—_ 
366. Vernon's Caſe. 7 Hen. 7. 14. __ hs 

4. Where the Aing in a Quare Impedit entitles himſelf to the Moiety 1 Kd. 4. 9. 
of an Advowſon; for that the Father of the Plaintiff was ſeiſed and pre- 
ſented, &c. and died, and the Defendant being Heir to him was out- 
lawed in Treſpaſs, and the Church became vacant by the Death of the N 
Father's Incumbent. The Defendant pleaded that the Church is /ever'd Where Mats 
into three Parts, and ſhews the Certainty of the Parts, and traverſes ter in Abate- 
that the Incumbent was in by the Defendant's Father. This Plea was — of - 4 
adjudg'd to be double, i. e. that the Church was divided into three Parts, dt has 
which of itſelf goes to the Writ, and the Traverſe goes in Bar of the goes in Bar, 
Action. Bro. Double Plea, pl. 85. makes the 


Pleadouble, 
Sixthly, That if a Man pleads a ſufficient Plea in Bar, and alſo 


traverſes the Plaintif's Title, that will not make the Plea 
double. 


t. As where the Plaintiff counted of a Gift in Tail to his Anceſtor 
of a Manor and an Advowſon as in Groſi, and counted of two Preſent- 
ments, and that the Church became vacant by the Death of R. and that 
he preſented ; and the Defendant pleaded that the Advowſon was appen- 
dam to the Manor, which Manor and Advowſon were * to the Plain- 
tiff's Anceſtor in Fee; and that the Plaintiff's Brother gave an Acre cayere not 
Part of the Manor and the Advowſon to his Brother the Defendant, double, be- 
whoſe Heir he is; and that K. the Preſentee died ſix Years ago, and cauſe > 
that the Church became vacant by the Death of J. and that the De- = To 
fendant preſented his Brother, and prays Judgment of the Writ, which 
ſuppoſed an Avoidance by the Death of X. and alſo that the Writ was 
not purchaſed within ſix Months and it was challeng'd for the Duplicity, 
fed non allocatur, fot the Plea is to the Writ and the Appendancy, and 
reds gy to the Defendant is their Title. Bro. Qua. Imp. pl. 3 1. 
4 3. 24. | 
# A Quare Impedit was brought by H. againſt B. and the Biſhop and 
Incumbent, and the Plaintiff declared that he was ſeiſed of the Advow- 
ſon in Groſs, as of Fee and Right, and preſented T. his Clerk, who was 
admitted, Ec. and that the Church became vacant, and he preſented, 
and the Defendants diſturbed him. B. pleaded that V. was ſeiſed of 
the Manor of D. to which the Advowſon was appendant, and preſent- 
ed his Clerk; and afterwards V. enfeoft'd S. who made a Gift in Tail 
to Huſband and Wife, who were ſeiſed and preſented ; and then he 
conveys the Manor to the Defendant as Heir in Tail; and that he 
demiſed to O. for 10 Years, during which Term the Plaintiff preſented 
by Uſurpation, and now the Term being determined, it belongs to 
him to preſent ; ſo that by the Title and Uſurpation he confeſs'd and 
avoided the Plaintiff's Title. To which the Plaintiff replied, that before cayere a 
the Gift in Tail, F. his Anceſtor, whoſe Heir he is, preſented one D. Plea and a 
his Clerk, who was admitted, Sc. abſgue hoc that the Church was appen- Traverſe 
dant to the ſaid Manor at the Time of the Gift, or at any Time after. . 
And the Opinion of the Court was, That the Plea was double, for the 


Preſentment before the Gift made the Advowſon iu Groſs againſt all, and 


the 


. 
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the Traverſe of the A pendancy is another Matter, and therefore dou- 
ble. But by all the Juſtices if the Plaintiff had ſaid that he himſelf 
preſented as he had above declared, ab/que hoc that it was appendant at 


the Time of the Gift, that had been a good Plea. Bro. Tit. Qua. 
Imp. pl. 13. 33 Hen. 6. 12. 34 Hen. 6. 11. 35 Hen. G. 18. | 


—_ 


. 
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Double Pleading. 
Prerogative. 


1. IN a Puare Impedit the King may declare upon as many Preſent- 
I ments as he pleaſes, but not erally) ſo of a common Perſon, 
Bro. Double Plea, pl. 22. 43 Ed. 3. 14. Ibid. 88. 
2. It was ſaid per Wood, and agreed, that the King's Plea ſhall not be 
conſtrued double; but he may plead ſeveral Matters, and the Parties 
ſhall anſwer to em all. Bro. Double Plea, pl. 57. 14 Hen. 7. 26. 


. 
Mt _—— "Y ct. 
— —— 


—"— 


9:xthly, That Pleas are to be conſtrued 
againſt the Party Pleading. 


WE EN a Plea is capable of two Conſtructions, that Conſtruction 

ſhall be taken which makes againſt the Party pleading it, be- 
cauſe every Man is ſuppoſed to ſhew. the beſt of his Caſe. 3 Hen. 7. 2. 
Co. Lit. 303. b. Hob. 234. Fenk. Cent. Caſes 118, 176. | 


Seventhh, Of Departures. 


I. WR ERE the Biſhop pleaded that he claim'd nothing but as 

Ordinary, i. e. the Admiſſion, Inſtitution and Induction of Fer- 

ſont, &c. and prays Judgment if without a ſpecial Diſturbance, &c. The 

Where the Plaintiff replied, that the Church became vacant by the Death of J. N. 

Plainrif and that the Plaintiff preſented at ſuch a Day and Place W. P. his Clerk, 

had departed and requir'd the Biſhop to admit him, but he refuſed, Er fic ipſum Im- 

rom his firlt petit. To which the Biſhop rejoin'd, that the Defendant preſented 
Plea N War 1 A 

, ſuch a Day and Year, and that afterwards the Plaintiff preſented for 

which Reaſon he refuſed, and made an Inquiry by a "26 Fatronatus : 

It was adjudg d no Plea, becauſe he does not ſhew; what was determined 

upon the Jure Putronatus, Then the Biſhop went further and ſhewed 

that the Refuſal upon the firſt Feaſt San: Hugonis is the ſame ſpecial 

Diſturbance ab/que hoc, that he refuſed after the ſaid Feaſt, To which 

the Plaintiff rephed, that ſuch a Day and Place after the ſaid Feaſt, he 

requeſted the Biſhop to admit the Clerk, and he refuſed, and thereupon 

they were at Iſſue. And afterwards by the Opinion of the Court the 

Iſſue was misjoin d, and the Plaintiff had departed from his firſt Plea 

for he having alledg'd a Diſturbance ſuch a Day, which the f 

| | Jultined; 
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juſtified; and then when he comes and alledges another Diſturbance for 
another Refuſal at another Day, that is a Departure, and therefore a 
Repleader was order'd, Bro. Tit. Qua. Imp. pl. 12. | 

2. Where the Defendant in his Bar entitled himſelf to the Preſent- Where the 
ment by Reaſon of Lapſe, and in the Rejoinder confeſs'd the Preſentment Defendant 
of the Plaintiff, - and pleads the Refuſal of his Clerks, and ſhews the departs from 
Cauſe of it; this was deem'd a Departure, 1 Leon. 31. Albany and the yo Jeu: 
Biſhop of St. Aſaph. 


Eighthly, That a Matter ſufficient in the 
Declaration may be made good by the 
Defendant's Plea; but if it appears by 
the Plaintiff's own ſhewing in his Re- 
plication, that he has no Cauſe of Ac- 
tion, or that his Action ought to be 
abated, he cannot have Judgment. 


1. JF a Declaration, Plea or Replication be defective in Reſpect of the When the 
Omiſſion of ſome Circumſtance, as Time, Place, &c. it may be on . 
made good by the Pleading of the adverſe Party; but if it be inſuffi- Judgment, 
cient in Point of Subſtance, it cannot be made good, Co. Lit. 303. b. Hob. 8 2. and when 
2. But where the Declaration is good, and the Plea is a Confeſſion of not. 

the Point of the Action, but ill pleaded, there, if the Plaintiff replies Tye like. 

Matter which doth enforce his Caſe, tho' the Replication be in Law in- 

ſufficient, yet the Plaintiff ſhall have Judgment, 8 Co. 120. 133. 5. 9 Co. 

110. 3. 7 Co. 25. a. 1 Lev. 195. | 
3. As in declaring upon a Leaſe, if no Place is ſhewn in the De- pectaration 
claration where the Leaſe was made, and the Defendant in his Plea con- made good by 

feſſeth the Leaſe, that will make the Declaration good, Hob. 82. the Plea, 
4. But in the Caſe of Brickhead againſt the Archbiſhop of York, Bn ill Re- 
where the Plaintiff in his Replication to the Defendant's Plea, ſhew'd plication 
that the Diſturbance was after his Writ was brought, he could not have pxevents the 


Judgment, Hob. 99, 200. v. Hob. 14. 2 Co. 221. for other Caſes to the 4 
ſame Point. Judgment. 


n _ LEE WY mm. r = — 
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Ninthly, Of Repleaders. 


1. TIF the Bar be good, and the Replication naught, (i. e.) if the imma Where a Be- 
terial Iſſue ariſes Py us the Replication, the Bar ſhall ſtill remain, — * hall 

and the Repleader muſt begin with the Replication; and if the Replica- in 

tion be good, and the Rejornder naught, yet if the Bar be good, and 

the Iſſe is taken upon a naughty Rejoinder, the Repleader ſhall begin 

with the Rejoinder, and the Bar and Replication ſhall ſtill remain good: 

But if the Bar is naught, tho' the Replication be good, and Iſſue be 

taken upon it, the Defendant ſhall replead to the whole, Ray 485. 

Fletcher's Caſe. f | 
2. When the Plaintiff alledges a Preſentation, and an Incumbency 4 Bepica- 
thereupon, it is no Iſſue for the Defendant to traverſe that tne Incum- der, fe that 
bent was admitted, without going farther and traverſing the Induction; the Ive 

a 
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terial to the and if Iflue be joined upon that Traverſe, there muſt he a Replegder 
Point. awarded, Cro. Car. 279. Stevens v. Facone Hill. 9 Car. Rol. 1092. ad- 
judg d Mich. 10 Car. B. K. | 


Abere the 3. A Repleader is to be awarded where the Verdift is given at large 

a at upon a ſpecial Iſſue join'd, Dyer 115. Fe 

Ak. 4. A Repleader is to be awarded where the Matter found by the Jury 

— PM was uot triable by them, but by the Record, 1 Leon. 90. Gouldsb. 67. 

not triable, Owen 53. f BAY 

Upon an im- F. A Repleader is to be awarded where the Trial is had upon an 

material J(- idle or immaterial Iſſue, Cro. Eliz. 886. Telv. 210. Hob. 113. Cro, 

ſue. * | | 

tuhether af- 6. Tho' it hath been ſaid a Repleader is not to be awarded after a 

ter a De- Demurrer, but only after a Verdict, Latch, 147. yet the Court hath grant- 

murrer. ed it after a Demurrer, and the Argument thereon, 3 Lev. 449. c 

The like, 7. That Point ſeems now to be ſettled, for it was held by the Court 

of King's Bench, that at Common Law a Repleader was allowed before 

Trial, becauſe a Verdict did not cure an material Iſſue; but that now 
A * ought never to be allowed before a Trial, becauſe the Fault 
in t e Iſſue ay be helped by the Statute pf Jeofails. And it was fur- 
ther held, that if a Repleader is denied where it ought to have been 
granted, and fo e conuerſo, it is Error, 2 alk. 579, 

No Coſts, 13 No Coſts are allowed on either Side in Caſe of a Repleader granted. 

! 


Not after a 9. A Repleader can't be awarded after a Default. bid. 
Default, 


— 


Tenthly and laftly. Of Eſtoppels. 


Fre | E-: I. N Eftoppel is an Impediment or Bar to the Action or Plea, arifin 

— A from the Party's own At, who, otherwiſe hath, or might have. 
and the ſeve- had his Action or Defence, and it is ſaid to be derived from the French 
ral Kinds. Word Eſftoupe ; and there are three Kinds, viz. 1. By Matter of Record. 


2. By Matter in Writing not of Record. 3. By Matter in Pais or a Matter 
of Fact. pra | 


r Matter 2. Firſt, By Matter of Record, as by Letters Putents, by Fine, Recovery 
of Recozy. or by Pleading, in taking a Continuance or Imparlance, or confeſſing ſome 
| Matter in the Pleading, or by a Warrant of Attorney or Admitance, 
By Writing 3. Secondly, By Matter in Writing not of Record, as by Deed indented, 
my e by making an Acquittance, whether by Deed indented or Deed-Poll. 
= Matter 4. _ By Matter in Fais, or a Matter of Fal; as by Livery, by 
of Fatt, #En!ry, by Fartition or by Acceptance of Rent, or of Eſtate. Co, Lit. 352.6. 


Bules in 5. And theſe Rules are laid down relating to E/ioppels, that every E- 
Gſtoppels. Poppel ought to be reciprocal, i. e. binding on both Parties, certain to every 
Intent, a preciſe Affirmation of that which makes the Eſtoppel, and that 
if be a Matter of Subſtance material and traverſable. Ibid. 
By Matter 6. Where the Truth is apparent in the ſame Record, there the ad- 
of Becozd. verſe Party ſhall not be eſtopp'd to take Advantage of ſuch Matter 
which 1s true, becauſe it appears upon the Record; as if an Impropria- 
tion be granted to a Biſhop and his Succeffors, after the Death of the 
Incumbent, and the Biſhop teafeth the Parſonage for forty Years, to be- 
gin after the Death of the Incumbent, and the Dean and Chapter con- 
firms the Eſtate of the Incumbent ; this Demife ſhall not conclude by 
Way of Eſtoppel, becauſe it eee that the Biſhop had not an Eſtate in 
the Impropriation till after che Death of the Incumbent. 1 Co. 155. a. 
Co. Lit. 352. b. r | 5 
| | 7, Where 
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7. Where the Eſtoppel by Matter of Record, tends to the Diſability By Matter 
or Illegitimation of the Perſon, there all Strangers ſhall take Advan- ot Kccord. 
tage of the Record; as when it accrues by Outlawry, Excommunication; 
Profeſſion of Religion, Attainder of Pramunire or Felony, Baſtardy, &:. 
and ſhall conclude the Party, tho' the other be a Stranger to the Re- 
cord : But an Eſtoppel by Way of Record, which relates to the Name, 
Quality or Condition of a Perſon, no Stranger ſhall take Advantage of 
It. . 252. Þ. 
8. If an Indenture or a Will be recited in the Condition of a Bond. BrUriting. 
for the Performance of the Indenture or Will, the Obligor is eſtopped 
to ſay that there is no ſuch Indenture or Will; but he is not eſtopped 
to ſay any Thing that ſtands with the Indenture or Will, i. e. that does 
not expreſſly deny there is no ſuch Indenture or Will; as in the one 
Caſe he may ſay that the Indenture was not executed by ſuch a one and 
his Wife, who are named in the Condition to be Parties to the Inden- 
ture; or in the other Caſe to ſay, that tho ſuch a one made a Will, 
yet he did not give any Legacies by ſuch Will. Cro. Eliz. 769. Moor 
420. 1 Brownl. 57. | 
9. A Man is not to be concluded by Way of Eſtoppel, by Acceptance By Accep⸗ 
of an Eſtate before his Title accrues. Co. Lit. 352. b. tance. 

10. An Eſtoppel againſt an Eſtoppel is a Waver of the Matter which Eſtoppel 
might otherwiſe be an Eſtoppel, and ſets the Matter at large. Ihid. Againſt E- 
11. For other Caſes concerning Eſtoppels which govern in this as well ſtoppel. 
as in other Actions to which they more immediately relate, ſee Dal. 26. 
pl. 4. 2 Lion. 259. 1 Cro. 36, 37. 140. 233. 319. 437. 700. 701. 1 Rol. 
Abr. 874. Hob. 12. 4 Co. 80. 1 Sid. 54. 430. 2 Co. 4. 5. I Leon. 266. 
3 Leon. 100. Cro. Car. 130. 1 Jones 192. 2 Co. 640. 3 Ktb. 303. 332. 
13 348. Ouen 96. Sav. 98. Dy. 147. 196. Cart, 155. Palm. 2. 

ardr. 483. Raym. 19. 47. 438. 1 Neb. 112. 141. 1 Lev, 41. 4 Leon. 48. 
2 Leon. 11. Cumbert. 60. 83. 248. 446, 2 Keb. 471. 


Of Pleas to the King's Title, and Prero- 
eative Pleas. 


I, I F the Title of the King be found by a falſe Office, the Party griev'd Where the 
cannot traverſe the King's Title without making a Title in himſelf Bing may 

found by Office, and then the King may chuſe whether he will main- notte 0: 

tain his own Title found by Office, or traverſe the Title of the other. 

1 Leon. 202. 39 Ed. 3. 18. 37 Ed. 3. 11. cited. 

2. When two Titles appear for the King, as the dying ſeiſed of the Two Titles 
Advowſon of Sir T. C. who alſo died ſeiſed of the Manor of F. held in are tobe an- 
Capite, that's a good Title; and when an Office is found of both, both Fate ot the 
are to be anſwer'd in the Caſe of the King. Hutton 97. Cro. Car. 105. ging, \ 
Lady Chechley _ Thompſon and the Biſbop of Ely, Paſ. 2 Car. Kol. 

302. adjudg'd Hul. 3 Car. C. B. 37 Hen. 7.6. 24 Ed. 3. 27. 46 Ed. 3. \ 
25. 9 Hen. 6. 37. 39 Hen. 2.4. 40 Ed. 3. 11. 

3. The Queen demurr'd in Law in this Manner, Quoad ſeparalia placita Demurrer 
per dlictos, &c. ſeparaliter placitata, &c. difta Domina Regina — non — OS 
habet, &c. the Court held that the Demurrer ought to have been ſeveral, Pleas. 
upon the Plea of the Patron by itſelf, and upon the Plea of the Incum- 
bent by itſelf 1 Leon. 139. the Queen againſt the Archbiſhop of Canter- 
bury, Hill. 30 El. C. B. | 2 

4. The Queen brought a pare Impedit againſt the Biſhop and Incum- The Queen 
bent, who pleaded both ſpecially, and the Queen did not proſecute the can t be non- 
Suit; wherefore the Defendant Council pray'd ſhe might be _— ſuit, 

| ut 
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But per Cur. the Queen can't be nonſuit, but after the Year the Defen- 
dant may pray the Suit to be continued; and in the Cafe of a common 
Perſon the Plaintiff may diſcontinue within a Year, but the Defendant 
can't till after a Year. CGould/b. 53. pl. 3. 


Of Offices found for the King. 


Where the 1. I N ſome Caſes the King ſhall be in Poſſeſſion by Seizure, without 
King ie in 1 an Office found; as in 21 Hen. 7. and Stamford 55, 56. in the Caſe of 
— op the Temporalties of a Biſhop, and of Priors Aliens, &c. becauſe the 
fice, or with Certainty thereof appears in the Exchequer z and there it is ſaid Fruſtra 
an Dffice and ſit per plura quod fieri poteſt per pauciora, In ſome Caſes the King ſhall 
without Sei- he in Poſſeſſion by an Office without Seizure, as in the Caſe of Lands, 
— 2 Tenements, Offices, &c. which are local, and whereof a continual Profit 
tilLOffice and is to be taken; as where it is found by Office that a Condition is bro- 
Scizure, ken, or that the Perſon attainted of Felony is ſeiſed of Lands, Sc. or in 
1 Sid B11 the Caſe of Wardſhip of Lands, &. In all thoſe Caſes the King is in 
Dy: 19% 217: Poſſeſſion immediately by the Office before any Seizure. 2 Hey. 7. 8. 
Keil. 9 9 Hen. J. 2. 12 Hen. 7. 1. and 19. 14 Hen. 7. 21. 15 Hen. 7. 6. 
43- 4. 200, b. 21 Hen. 7. 7. 18. Stanford 55, 56. &c. vide Irin. 30 Elix. Dowtie's Caſe, 
3 Co. 11.2. 3 Co. 10,11. Trin. 26 Eli. 4 Co. 54, 55. In ſome Caſes the King 
4 1 ſhall not be in Poſſeſſion, but by Office and Seizure; as in the Caſe of an 
497). Advowſon, &. The rightful Patron ſhall not be ouſted by ſuch falſe 
Hob. 243- Office found thereof, till the King hath preſented his Clerk, and he is ad- 
mitted and inſtituted; for if the King's Clerk be refuſed, and the King 
brings a Quare Impedit, he may traverſe the King's Title found by the 
Office in the ſame Action, and he is not oblig'd to plead a Traverſe of 
the Office, as he 1s within the Caſes aforeſaid of Inheritances manual, 
where the Office alone puts the King in Poſſeſſion, and there he ought 
firſt to avoid the Office by a Traverſe; and *till the Office is avoided 
the King is in Poſſeſſion, 17 Ed. 3. 10. 20 Ed. 4. 10. 14. 24 Ed. 4. I. 
and Dowties Caſe before mentioned. As if the Manor of Dale held of the 
King be aliened in Mortmain, by one who hath nothing therein, and it 
is found falſly by an Office, that he who alien'd was 2 in Fee, and 
alien'd in Mortmain, by this Office, the King is in Poſſeſſion immedi— 
ately; and in any Suit or Information commenced by the King for the 
Profits thereof, the right Owner ſhall not traverſe the King's Title found 
by the Office, for he ought firſt to avoid the Office by a Traverſe, 
9 Hen. 7. 2. But if one aliens an Advowſon in Mortmain, in which he 
hath nothing, and it is falſly found that he was ſeiſed in Fee and alien'd 
in Mortmain, the King is not thereby in Poſſeſſion of the Advowſon till 
he preſents his Clerk, who is thereupon admitted and inſtituted z and if 
in ſuch Caſe his Clerk be refuſed, and the King brings a Quare Impedit, - 
the rightful Patron may traver/e the King's Title in a Quare Impedit, be- 
fore he avoids the Office by a Traverſe, Sc. becauſe the Advowſon is not 
a manual but an incorporeul Inheritance, and the rather becauſe the Right 
to preſent when it happens, is caſual' and not continual. In ſome Caſes 
the King ſhall be ſeiſed without either Office or Seizure; as where the 
the Tenant of the King dies without Heir, the Law caſts the Seiſin upon 
the King without Office or Seizure, as in 9 Hen. 7. fal. 2, See the Cafe 
of Dowtie before mentioned, 3 Co. 10. and the Cafe of the Company of 
Sadlers, 4 Co. 54. b. all the Caſes cited in 9 Co. 95. ö. 95. a. 
That the 2. In a Quare Impedit the King may be entitled as well to an Ad- 
mm Yay vowſon in Groſs as to an Advowſon appendant, by an Office found for 
10 = 3d, bim, and ſhall be put in Poſſeſſion as well as in Lands; but it is ſaid 


vowlon by to be otherwiſe of a Kent or Common, or ſuch like; for by ſome a Ncipe 
Office, lies 
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lies of an Advowſon, and Livery may be made thereof; and a Man is 
ſaid to be extra poſſeſſionem inde by a Preſentment; otherwiſe of a Rent 
and Common, Bro. Dua. Imp. 138. 21 Ed. 4. 13. ; 1 
3. Where an Office found that K. C. was ſeiſed of a Manor, to which Exceptions 
an Advowſon was appendant, and held the ſame of the Queen as of her — 3 
Caſtle of Dover, by Knights Service in chief, and levied a Fine, &c. and 
died, ſed quis fit propinquior beres dif: Richardi; penitus ignorant. Two 
Exceptions were taken to this Office, 1/t, Becauſe it was not found that 
the ſaid Richard died ſeiſcd; ſo that it might be, Richard after the Fine 
might have conveyed his Eſtate to others, or have been diſſeiſed. And 
en, 6. was cited, that if it be not found of what Eſtate the Tenant 
ted, the Office was inſufficient. But to that it was anſwered, that in 
the ſaid Cale per Martin, ſuch an Office is good for the King, tho 
not ſufficient for the Heir to ſue his (a) Livery upon. And by Ander- (0 Livery in 
fon, Periam and Rhodes, that Defect in the Office is ſupplied in the Count, this Inſtance 
for there it is expreſly alledg'd, that Richard died ſeiſed. 2dly, Becauſe 8 
no Heir is found by the ſaid Office: To which it was anſwered by Au- ties fo the 
derjon, That might have been a good Exception at Common Law, but Heir to ob- 
we ought to have Reſpect to the dtatutes of 32 and 34 Hen. 8. of Wills, tain the Poſ- 
and therefore as to the Wife, the pee was entitled to the primer Seifen, =_—_ — 
becauſe the Conveyance was made for her Advancement; and by ind. Lands at his 
ham, the Queen ſhall not have primer Sei/in in this Caſe, for by the Sta- full Age, 
tute the Queen ſhall not have primer Hiſin; but in ſuch Caſe, where if Which du⸗ 
no Conveyance had been made, ſhe would have had the primer Hiſin. _ 
But in this Caſe, for ought appears to us, if this Conveyance had not were in the 
been made, the Queen ſhould not have bad her (b) primer Seifin, foraſ- Hands of 
much as no Heir is found; and if he died without Heir, there is no the King, by 
primer Seiſin, becauſe there is no Perſon in rerum Natura to ſue out Livery. — ebay 


But Rhodes, Feriam and Anderſon e contra, for admitting that Richard — 2 


died without Heir, the Queen ſhall not have her primer Seiſin againſt having the 
the Wife, notwithſtanding the Eſcheat. 1 Leon. 65, 66. Moyle againſt the Wardthip of 


e the Body 
Earl of Warwick. and Lands 


of the Heir of his Tenants, vide Stamf. Prerogative 12. F. N. B. 255, 255. New N. Bre. 574, 575- 


Note, all (Qardſhips and Liveries which were Badges of Slavery, are now taken away by 
12 Car. 2. Cap. 24. (b) Primer Seiſin is a Term in Law, ſlgnifping the firſt Poſſeſſion, which 
was likewiſe a Bꝛanch of the King's Pꝛerogative, whereby he had the firſt Poſſeſſion oz Pꝛolits 
koz a Pear, of all Lands and Tenements held of him in Capite, whereof his Tenant died ſeſſed in 


Age, did his Homage; and if under Age, till he were of full Age and did his Homage. But lince 
the taking away of the Tenure in Capice by the Statute, all Charges of primer Seiſin are of Conſe- 
quence abzogated with it, vid. Stamford Prerog. 11. 12 Car. 2. Cap. 24. | 


4. The Statute of 32 and 34 of Hen. 8. referr'd to by the Lord Au- 32& 34 H. 8. 
derſon, are Statutes which gave Leave to Tenants in Socage, and Tenants 
in Capite, to deviſe their Lands. The Statute of 32 Heu. 8. tap. i. enacts 
(int al) that Tenants in Socage, whether in chief or otherwiſe, might 
deviſe their Lands ſaving primer Seifin, Sc. And Tenants by Knig t's 
Service, whether in chief or otherwiſe, might by that Statute diſpale of 
Two Thirds for the Advancement and Preferment of Children, and Pay- 
ment of Debts, ſaving the Cuſtody, Wardſh'p and primer Hiſin, Ec. but 
with a Proviſo that all Perſons ſhould ſue Liveries as they did before. 
The other Statute of 34 and 35 of Hen. 8. was more extenſive in ſome 
Particulars, and reſtrictive in others; and it is to little Purpoſe here to 
be more particular, 


Ar x 
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Fee, his Heir being then at full Age; and this the King antiently took, till the Heir, if he were of 
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Of the Iſſue in a Quare Iinpedit. 


An Jſue 1. I N a Quare Impedit the Biſhop pleaded a Refuſal, for that the Parſon 
whether the 1 preſented to a Church in Wales (where all the Pariſhioners were 
I Welchmen) could not ſpeak Welch, and an Iflue was taken that the Pre- 
the Lan ⸗ ſentee could ſpeak Welch; and upon a Demurrer it was way a good 
guage of the Iſſue. Cited in the Caſe of Lane and Golman, Cro. Eliz. 727. Owen 127. 
Country. 2. An Iſſue taken upon the Avoidance by Reſignation ſhall be try'd 


Avoidance hy the Country, and not by the Ordinary; and the Reaſon 1s, becauſe the 


by Beſlgna- Avoidance is notorious to the Country; and the Reſignation tho Spiri- 
— . tual, is but Evidence of the Avoidance. Dyer 237. 
Count ry. 
Of the Trial. 
A Juror not 1. 3 the Trial in a Quare Impedit, it was denied to withdraw a Juror, 


be with- that the King might not be prejudiced by the Judgment ; for 

d:awn, the Judgment is ſalvo Jure. Noy 111. the Aing againſt the Biſhop of 
Wincheſter. 

The Trial to 2. If a Grant of the next Avoidance be made at Fullam, to preſent to 

be where the a Church in the County of Worceſter, the Trial may be in the County 

Cinch is, ww the Church is. 1 Bulſt. 41. the Biſhop of London againſt Baldwin 
and others. 

If the Jury 3. Where it was forgot to charge the Jury ſi Eccleſia fit plena, & ſi ſit, 

425 114 cujus preſentationts ? & ft tempus ſemelire trunſivit, it was held, that Rt A 

Things, it might be ſupplied by a Writ of Inquiry of Damages, D 135. 4. To Co. 

— 11 118, 119, 1d. 380. Skinner 596. and the Reaſon is founded upon this 


ed by a Rule of Law, that where the Court ex Officio are to inguire of a Matter 
a of in. upon which no Attaint lies, if it had been found upon the Trial other- 
* wiſe than it ſhould be; there they may ſupply it by a Writ of Inquiry. 
But in the Caſe of a Writ brought de valore Maritagii, and an Iſſue 
taken upon the Tenure, and found for the Plaintiff, and Damages and 
Coſts are aſſeſs d; but the Jury don't find the Value of the Marriage, 
that can't be ſupplied by a Writ of Inquiry; becauſe if the Jury had 
found excefſive Damages upon the Trial, the Party might havehad an 
3 which he could not upon a Writ of Inquiry. Vide 5 Mod. 77. 
Salk. 206. 
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: Of the Verdict. 


What the 1. HE Law doth not require ſuch preciſe Circumſtances of every 


Law re- Thing to be found by the Jury, as it does require of the Par- 
— ties in pleading. Cro. Eliz. 167. in the Caſe of Willis and Jermin. Coo. 


Eliz. 482. 
Where the 2. The Plaintiff Counts upon a Grant made by Sir W. Sands, the De- 
finding of ſendaut pleaded quod prædictus Willielmbs Sands non conceſſit, and Iſſue be- 


the Jury ing joined thereon, the Jury found ſpecially, that at the Time of the 


— Grant, William Sands was an E/quire, and not a Anight; this finding is 
2 | 


ſuper- 
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In Quare Impedit. 


ſuperfluous, and not material or hurtful to the Verdict, Cro. Car. 173, W Jones Tr 


174. the Earl of Pembroke againit Boſtock and Green & al. Mick. 
5 Car. B. R 


3. The Plaintiff declares ( in' al) that M. C. ſeiſed in Fee of the where the 
Manor of W. to which the Advowſon was appendant, by Indenture fluding of rhe 


granted the Reverſion to V. B. and others, to the Uſe of the ſaid M. for 
Life, and after to the Uſe of J. C. and the Heirs of her Body. That 
afterwards M. died, and 7. enterd and levied a Fine to the Plaintitf of 
the Manor, to which, &. whereupon, at the next Avoidance he preſent- 
ed. The Defendant pleaded and confeſs'd the Seiſin of M. but that ſhe 
enfeoff d him, Sc. and that he preſented and traverſed the Grant modo 
& forma. R. H. another Defendant pleaded and intitled himſelf, for 
that M. C. being ſeiſed in Fee 4 Aug. 19 Fa. by her Deed granted to 
R. J. the firſt and next Avoidance. That K. J. died, and made ſuch a 
one his Executor, who granted the next Avoidance to the ſaid K. H. 
who preſented the Defendant, and an Iſſue upon the non conceſſit. The 
Jury — the Grant, and that it was to the Uſe of the ſaid M. du- 
ring her Life, and after to the Uſe of K. C. till J. C. came to the Age 
of 21. and after to the Uſe of M. C. and J. C. and the Heirs of the 
Body of J. to be begotten by the ſaid M. and after to the Uſe of the 
ſaid J. and the Heirs of her Body; and after to the Uſe of K. and his 
Heirs: And then they find that the ſaid 7. attain'd the Age of 21 
Years, and that M. died without Iſſue of the ſaid F. and that M. grant- 
ed to the ſaid R. J. durante vita ipſius Roberti promam & proximam advo- 
cationem, and that he died before the Church me void ; this was ad- 
Judg'd not to be an abſolute Grant of the Avoidance: as pleaded. 
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And it was adjudg d that as the Queſtion being only for an Avoidance jones contra, 
fal'n, tho the Traverſe be found quod conceſſit modo & forma, that extends that he ongh# 
not to the Uſes limited, but to the Eſtate, i. e. won conceſſit reverſionem to have con 
modo & forma; and it is found that concefit reverſionem modo & forma tels d the Ee 


and that the Eſtates determined need not be mention'd, becauſe the 


? ſtate and tra; 
Ap vers'd the 


pear to be ſo by Operation of Law. Cro. Fac. 505. Mann againſt the Biſhop Utes, 


of Briſtol and others. V. Jones 407. 2 Rols. Abr. 49. Letter O. pl. 1. 

4. In a Quare Impedit the Writ of Inquiry of the Value was executed 
the 1ſt Day of the Return; but the Jury did not give their Verdict till 
two Days after, and it was adjudg'd to be good; for the Jury being 
charg'd the firſt Day, tho they gave not their Verdict till two Days 
after, it ſhall not prejudice the Party; but the Verdict being given, ſhall 
relate to the firſt Day of the Return, and ſhall be ſaid to be then exe- 
cuted. Bugberd's Caſe, Cre. Eliz. 180. cited in the Caſe of Gawen v. Lud- 
low, Cro. Eliz,, 468. 3 | 

5. A Quare Impedit was brought of a Chauntry, where the Compoſi- 
tion was, that if the Patron did not preſent within one Month, that 
then the Ordinary ſhould preſent. The Jury in that Caſe are to inquire 
If the Month was paſs'd, and of the Value, and whether vacant. Bro, 
Qua. Imp. pl. 131. 13 Ed. 4. 3. 
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Of the Damages and Coſts. 
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5 HE Queen recover'd againſt B. in a Quare Impedit, and there - ahether the 
upon a Writ of Error was brought; and it was aſſign'd for Er - Augen ſhali 

ror, that the Queen pq tempus ſemeſftre had Judgment to recover Da- hau Pa- 

mages for the Value of the Church for half a Year, but a Writ to the ae 


Biſhop iſſued; and for the Damages, the Caſes cited for the Plaintiff in 
Error were 14 Ed. 3. Qua. Imp. g4. 3 Hen. 6. Damages 17. Paſ. 7 Hen. 5: 


ol, 
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th. * 


Ot the Pleadings 
Kol. 462. 2 Hen. 6. Rol. 316. 34 Hen. 6.3. 1 Leon. 149. Trin. 30 EL 
B. R. the Queen and Bucklrd Note, this Caſe is reported in Cro, His. 
162, and there it is ſaid the Judgment was reverſed. 
enhether the 2. Note, This Caſe is cited 5 Co. 51. in Boſwell's Caſe; and the Reaſon 
Nueen ſhall of the Judgment in the Caſe above, is ſaid to be this; 1, That at 
have Da- Common Law no Damages were recoverable in a Quure Impedit (and the 
mages. Reaſon was, the Common Law did ſo abhor Simony, that it would not 

| give the Plaintiff any Recompence, as ſuppoſing he had received no 
Lo) and at this Day no Damages can be recover'd, but only in ſuc} 
Caſes wtere they are given by the Statute of Yeftm. 2. And 2dly, The 
King is not within the Clauſe of the Act of Weſtm. 2. which gives D. 
mages; for the ſaid Clauſe has two Branches, ſi 1empus ſemeſtre tranſierit 
per impedimentum alicujus, ita quod Epiſcopus Eccleſiam conſerat, & verns pa- 
tronus præſentationem ea vice admittat, adjudicentur damna ad valorem Ec- 
cleſiæ de duobus annis, &c. and the King is not within that Branch, for he 
can't loſe his Preſentment, and therefore can't have double Damages. 
And the ſecond Branch is, Et ſi tempus ſemeſtre non tranſierit, ſed diſratio- 
netur præſentution inſra tempus predict, tunc adjudicentur damna ad valorem 
medietatis Eccleſiæ per unum annum, and this Branch oY * upon the 
other; ſo that inaſmuch as the King is not within the firſt, he can't be 
within the ſecond. 
Uthere the 3. And as at Common Law before the Statute of Glouceſter (which was 
Party ſhall made 6 Ed. 1. cap. 1.) a Man could not recover Damages in a real Action, 
have Da- as in Dower, before the Statute of Merton, cap. 1. nor in Aiel Mortdan- 
no Tols ceftor before the Statute of Glouceſter, but in mixt Actions, as in an Aſſr: 
and why, or Writ of Entry, in the Nature of an Aſize, or in Perſonal Actions, as 
in Treſpaſs Quure Clauſum fregit, for carrying away Goods, &c. There- 
fore the Statute of Glouceſter, which ſays, that in all Caſes where a Man 
ſhall recover Damages, he ſhall recover Coſts ; that is intended of all 
Caſes where he could recover Damages either before, or by the Act of 
6 Ed. 1. So that in all Caſes where a Man either before or by that 
Statute, could not recover Damages; if aſter that Act another Statute 
in a new Caſe gives Damages, whether ſingle, double or treble, e. 
there the Plaintiff ſhall recover no Coſts, for ſuch Act is an Act of 
Creation, which creates and gives a Recompence to the Plaintiff, in 
Caſes wherein no Recompence was given before. But it 1s other- 
wiſe where an Act of Parliament hath made an additional Recompenſe 
to that given before ſuch Act; for where Damages and Colts were 
iven by the Common Law; but the Act rmcreasd the Damages, there 
the Plaintiff ſhall recover the Damages increas d by the Statute, and Coſts 
alſo. And therefore in a Quare Impedit Damages are given to the Plain- 
tiff by the Statute of Meſim. 1. made in 13 Ed. 1. cap. 5. but no Coſts 
ſhall be recover'd, becauſe in that Reſpect it is an Act of Creation, 
giving a new Recompence where there was none before. 10 Co. 116. See 
1 Vent. 133. Salk. 205. Skinner 555. a. Aelw. 26. 
Where the. 4. Where the Archbiſhop, Biſhop and Incumbent made Default upon 
Plaintiff the grand Diſtreſs, wherenpon the Plaintiff makes a Title to the Patto- 
had Dama- nage to have a Writ to the Biſhop; and upon the Writ of Inquiry of 
ier 1e Damages it was returned, that the Church became vacant for three Years 
Uaiue, &c. Paſt, and remain'd ſo for two Years and more, and that it is now full of 
a one G. of the Collation of the Archbiſnop; and per. Cur. Judgment for the 
Plaintiff to recover the Preſentation, and a Writ was awarded to the Bi- 
ſhop, and Damages for ſix Months, &c. Dyer 241. a. b. pl, 48. 
Where the 5. A Quare Impedit was brought againſt the Biſhop and three others; 
Plaincif-' the Biſhop claims nothing but as Ordinary; two of the others plead 
ſhall have no ſpecially, upon which there is a Demurrer ; the third pleads to Iſſue, 
* which is tried, and a Verdict for the Plaintiff; and the Jury who tried the 
IS 2 Iſſue, inquired and found the Value of the Church, and that it was at that 
be enter d. Time vacant, and tax'd the Damages for half a Year, and Judg-ment 
was had as well upon the. Demurrer as upon the Iſſue. And it was 
Fen 2 moved, 
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moved, that in that Caſe the Church being ſtill vacant, and the Patron 
having the Fruit of his Preſentation, he ought not to recover for the 
Value of half a Lear; and the Prothonotaries ſaid, it had been the con- 
ſtant Courſe, that the Plaintiff ſhould not recover Damages for the 
half Year, where the Church remains vacant 5 and altho' the Jury had 
taxed Damages, yet in ſuch Caſes they uſed to enter a Remittitur of the 
Damages, where the Church remains vacant : And ſo they would have done 
in that Caſe as of Courſe, without troubling the Court, if the Parties 
had applied themſelves to them. Holt v. Poland, Hull. 32 & 33 Car. 2. 
Rol. 1432. mov'd Trin. 34 Car. 2. C. B. 3 Lev. 59. | 

6. A Writ of Error was brought upon a judgment in a Quare Impedit Where the 


had by the Plaintiff, whereon the Valne of the Church was found to be — 4 . 
8ol. a Year, which being depending a Year and more, the Defendant pear's Ua 


prayed that he might have Damages and Coſts upon the Stat. of 3 Hen. 7. lue of th: 
cap. 10. which gives Damages and Coſts where Writs of Error are Church, 
brought pro dilulione Executionis, and the Court awarded that the Defen- 
dant in the Writ of Error ſhould have Damages for a Year, during which 
Time the Writ of Error had been depending, beſides his Coſts of Suit. 
Cro. Car. 145. V. Dy. 77. 9 Ed. 6. So adjudg'd in the Caſe of a Forme- 
don. Cro. Eliz. 616. in the Caſe of Graves and Short, tho' no Damages 
were recoverable in the original Action. | 

7. But where a Writ to the Biſhop had iſſued, and the Defendant in here the 
Error had got his Clerk inducted for half a Year and more, till a Writ . 
of Reſtitution came; the Court moderated the Damages, and deducted rated. 
thereout the Time of the Incumbent's being in before the Writ of Re- 
ſtitution. Cro. Car. 173, 174, 175. Earl of P:mbroke ver. Boſtock and 
Green, Mich. 7 Car. B. R. | 2 

8. But if the Defendant has Judgment, and the Plaintiff brings a Writ Where the 
of Error, and the Judgment is affirmed, the Defendant has no Coſts, D*fendan? 


Cro. Car. 401. Bowton ver. Nicholls, Hill. 10 Car. B. K. _ _-_ 


mance of his Judgment, 


9. Nor has the Plaintiff any, where the Execution 1s executed ; for Noz the 
then it can't be ſaid that the Writ of Error is brought in dilatione Execu- — * * 
tionis, which is the only Reaſon of the Statute. Cro. Jac. 636. Eardley $0 Feu 


a R tion, 
ver. Turnock, Paſch. 20 fac. B. R. Note, this the Reaſon of the Reſolu- 
tion above in Cro. Car. | | 


Of the Judgment. 


1 12 HE judgment that the Party ſhall have a Mrit to the Biſhop, is Uhich tle 
the final Judgment wnich goes to the Right of the Parties, and is _ — 
the Judgment at Common Law. 1 Mod. 254. mon Law. 
2. The other Judgment is not to be given but at the Inſtance of the The Judg- 
Party. 1 Mod. 255. 5 Co. 59. 


ment as to 
the Damages at the Inſtance of the Party. 


3. And as in an Afize of Darrein Preſentment, if the Parties demur upon Therefo:e a 
the Title, and it is adjudg'd for the Plaintift, and that he ſhall have a = 4 
Writ to the Biſhop, a Writ of Error lies upon this Judgment before the . 
Damages are inquired of, becauſe there were no Damages at Common àdize of Dar- 
Law, and then the Writ would lie preſently, and the Addition of Da- rein Preſeut- 
mages given by the Statute to be inquired of by the Sheriff, ſhall not — 3 
ftay the Writ of Error; but if the Judgment be affirmed, the Inquiry of dit betone the 
* may be awarded in that Court where the Judgment is affirmed, Judgment is 
17 Ed. 3. 5.6. 19. b. 2 1. adjudg'd Kols. Abr. Tit. Error, fol. 7559. Letter M. given foz the 
pl. 2. Damages. 


Net 4. The 
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4. The like in the Caſe of a Puare Impedit, ibid. 751. pl. 11. and the 

Caſe of the Biſhop of Glouceſter and Vele, in Noy 66. is denied to be 
Law. 
Not to be re- 5. And this Judgment to have a Writ to the Biſhop, ſhall not be re- 
verſed, tho verſed upon a Writ of Error brought upon the whole Jocgment when 
the _ compleat, tho' the Judgment given by the Statute of Weftm. 2. for the 
— be Damages, be erroneous and reverſed. 5 Co. 58. b. 59. 4. Specot's Caſe. 


erroneous, 


Error. 


By whom the Writ of Error to be brought. 


By the Bi⸗ | Be a Judgment given againſt the Defendants in a Quare Impedit 
Hop and Jn- brought by the 2yeen, in which the Biſhop pleaded that he claimed 
— nothing but as Ordinary; and the Queſtion was, Whether the Writ ſhall 
be brought in both their Names, or ought to be brought only in the 
Name of the Incumbent ? Coke would have it, that the Biſhop ought not 
to join in the Writ, for he had no Loſs, and relied upon the Caſe 
29 / 14 Aitaint, and 6 E. 3. 7, Mallory and Winter, contra, for the Bi- 
ſhop is a Party to the Record, and relied upon 3 Ed. 3. and 2 Ed. 3. and 
they ſaid, a Writ of Error in this Caſe is but as a Commiſſion to examine 
Errors, as 10 H. 4. 4. is; and if more be named in the Commiſſion 
than needeth, it is not material; and afterward it was adjudg'd the Writ 
was well brought, for Wray ſaid the Biſhop hath Loſs, for by this Judg- 
ment the Writ ſhall be to the Archbiſhop for Admiſhon and Inſtitution, 
and therefore he hath a Loſs. Co. Elix. 65. the Biſhop of Glouceſter and 
Savacre, 3 Leon. 176. ſo that the Plea of the Biſhop, whereby he diſ- 
claims, is not ſo ſtrong as a Diſclaimer in a real Action. If the Tenant 
in a Precip? quod reddat diſclaims, he ſhall never have a Writ of Error, 
| becauſe by his Diſclaimer he has debarred himſelf of all Right in the 
Land. 6 Co. 61.6, 62. a. 


At what Time to be brought. 


The Judg- f. I F a Man recovers in a Qiar? Impedit, and afterwards brings a Writ 
ment remo- of Quare non admiſit againſt tne Biſhop, a Writ of Error may be 
Wed, (98 the brought after that, upon the Judgment in the 25 Impedit, and the Record 
admiſit be de- ſhall be removed, tho' the other Writ of Quare non adimiſit be ſtill de- 
pending. pending. 26 Ed. 3. 75. b. 1 Kol. Abr. 751. pl. 16. 

N | 2, For other Caſes ſee before of the | 2 Lacks pl. 3. 4. 

Not till the 4. If a Quarr Impedit be brought againſt two, and one only pleads to 
ICue be Iſſue, and the other conſeſſes the Action upon which Judgment is given, 
tween all he ſhall not have a Writ of Error till the Matter be determin'd as to the 
Bones is other, becauſe the Writ of Error. muſt make Mention of all that are 
= * Parties to the Original, and as to one, Judgment is not given; and if the 


Record ſhould be removed hefore the intire Matter is determined, there 


| 


75 be a Failure of Right. 11 Co. 39. 4. 34 Hen. 6. 41. Fitz. Error, 
Nl. 35. | 


3 How 
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How the Writ ſhall be brought. 


I. 1 the 5th of Ed. 6. Py. 77. where a Judgment was given by the Wherr rhe 
Judges of Niſi prius, by the Statute of Weſtm. 2. and a Writ of Er- Lee map 

ror was brought thereon, without ſhewing where the judgment was _— = 
ven, it was held good, for the Record beginning and remaining in the Judgment 
gerber Pleas, it was held not material where the Judgment was given. was given. 
Paſch. 44 Elix. Lord Cromwell's Caſe, Co. Eliz. 891. per Cur. and Gawady 

ſaid when the Record begins in one Place, and is finiſhed in another, 

there of Neceſſity in a Writ of Error the Proceedings in both Places 

ought to be mention d. 

2. But if an Aſiꝛe be ſummon'd before Juſtices of Aſixe, and they are Where it 

afterwards removed, and the Chief Juſtice of the Common Pleas and an- muſt in the 
other Juſtice are made Juſtices of Az; in the ſame County, and the ; 7 hn 
Aſſize is taken before them, and propter difficultatem adjourned into the why. 
Kings Bench, and Judgment there is given for the Plaintiff, and a Writ of 
Error is directed to the ſame Chief Juſtice before whom the Aſſize paſs'd, 
reciting the Aſſize ſummon'd before the Juſtices of Aſſize by Name & 
poſt modum capta, before the Chief Juſtice, c. but does not recite how 
the Aſſize came into the Aings Bench, whether by Adjournment or other- 
wiſe, this Writ of Error is not good; for as it took Notice of the Change 
of the Juſtices, ſo e fortiori it ought to take Notice of the Adjournment, 
for by that, both Judges and Court were chang'd. Faſch. 44 Eli. between 
Cromwell and Andrews, Cro. Elia. 891. Note in Telv. 3. there is a Diffe- 
rence taken between this Caſe of an Afize and Quart Impedit, for the 
Ajſize muſt originally commence before Juſtices of Aſize, and by Pre- 
ſumption Judgment ſhall be there given, and not in the Common Pleas : 
But the Quare Impedit muſt begin in the Common Pleas, and by Intend- 
ment, Judgment ſhall be there given; tho' by the Statute to avoid a 
Lapſe, Judgment may be given before the Juſtices of Aſſize. 2 Bulſt. 171, 
the ſame Caſe and Point. 

3. Where a Writ of Error was brought upon a Quare Impedit by Sir yere tit 
George Shirley, Baronetz and the Writ of Error was to remove a Record Becozd was 
between Sir Ceorge Shirley, Knight and Baronet, whereas he was not the _ 
call'd a Anight any where in the Record; and the Opinion of the Court being named 
was, that there was no Record removed, for the Word An:ght is Part of a Knight in 
the Name; and that it is fo material, that the Addition of it where it the Writ ot 
is not; or the Omiſſion where it is Part of his Title, makes it no ſuch Error, and 


Record. Hutton 4.1. Sherley againſt Underbl. 3 fo 


coꝛd. 


Who are to aſſign Errors. 


T* a Writ of Error upon a Judgment in an Aſize be brought by four, That all the 
and only one appears, and the others make Dzfault, he cannot aſſign — 41 
Error alone till the other is ſummoned and ſevered. Paſch. 44 Eliz. between w 1 
Cromwell and Andrews; the ſame Caſe in Cro, Eliz. 891. So if upon a 

Judgment in a Quare Impedit, a Writ of Error be brought by the Biſhop : 
and Incumbent, the Incumbent only without Summons and &#everance * * And this, 
can't aſſign Errors. Mich. 3 Jac. Lancaſter againſt Low, Cro. Fac. 94. ad- tho after the 
iud gd. Scire facias al 
J audiendum 


Errores the Biſhop aſſign the ſame Errozs, foꝛ the firſt Alignment of Erro:s by the Incumbent is 
not aided by the Bilhop's aligning the Erroꝛs afterwards, 1 And, 230, 2 And. pl. 69. 


What 


Ok the Pleadings 


What las been held aſſignable for Error, 
and what has been adjudg'd Error, and 
what not. 


os . — 2 N Attachment was awarded againſt the Defendants in a Quare I- 
— — 4 „ peat returnable xv* Paſche, at which Day one of the Nefendants 
where one PPE" d and caſt an Eſſoin, and notwithſtanding a Diſtreſs was awarded 
appears up: againſt them both returnable Cro. Vin. this was objected to be Error But 
on the Jt. per Cole upon the Attachment the Parties ought to find Sureties for their 
"NR, Appearance, and the Sureties undertake for them that the Defendants and 
? every of them ſhall appear; and if any of em make D-fault, the Sure- 
ties thall be amerced; ſo that the Ju.!gment quod ipſi in miſericordia re- 
fers to the Sureties and not to the Parties, for the Defendants can't be 
amerced till the End of the Suit; and this Reſolution anſwers both the 
: Objections. 2 Leon. 4. Cale 4. Savacre's Caſe, poſtea 185. Caſe 231. 
3 2. A Writ of Error was bronght to reveaſe a Judgment in a Star- 
"145 omit⸗ Jnpedit, and the Errors allign'd were, 1. That the Plaintiff decl: 
ted by a De- l , , : eclares that 
viſe. a Stranger was poiſeſs'd for Years, and deviſed in to the Plaintin; and 
ſo by Allent of the Executor he had it, but doth not ſay virtute legationis 
3 prediite. 2. Becauſe he ſhews that the Church was vacant by the De- 
ONO privation of the Incumbent, and doth not ſhew for what Cauſe , and it 
what Cauſe. might be for ſuch Cauſe tha! the Queen ought to have the Preſentment. 
3. That the Value of the Church is found to be 40 /. per Aunum, and 
In Diniffion the Judgment is quod recuperet dampna, viz. Medietatem diftt valoris dlictæ 
in the Keim Ecclefie per dimidium unis ann que fe attingunt ad 201, which is not 
of the Judg⸗ according to the Preſidents. But none of theſe Errors were allowed. 
Z Gre, Eli. 671. the Biſhop of Gloucefter againſt Veal, adjudg'1 Trin. 41 El. 
3. Note, The Entry of the Judgment is ideo confideratum quod prædi 
(the Plaintitt ) recuperet verſus prefar (the Defendants ) eee 
ſuam ad Eccl. hum prædictum & dampna ſua occaſione quod idem (the De- 
fendants) wjnſte impedrverunt ipſum ( the Plaintiff ) * preſentand* ad Ec- 
clefram prearttam 44 valorem qimidii uns anni que ſe uttingent ad 201. 
per Jan prædict in forma preditta aſſelſa, et idem (the Plaintiff) habeat 
* eve, BY. Co. 7 * A Rs * 
In lem dis 4. e an 2 was Joined upon non conceſſit as to o 
8 and a Verdict for the Plaintiff and a Demurrer as to the abs _ _ 
the Denen. the Trial there is a Curia adviſure vult as to the Demurrer, and idem dies 
dant agatnſt 4% to the Parties, but no Notice taken of the Defendant, againſt whom 
whom aUer- the Verdict was in the idem dies dat”, and it was ad judg d not to be a 
— e e becauſe when there is a Verdict againſt one Defendant 
e is out of Curt as to having any Day given him; and the Day to be 
prov for the Parties to hear Judgment upon the Demurrer, is only to 
e given to the Farties who are concerned in the Demurrer. Cro. Car 
| 235. Lakin ver. Sir John Lamb & al Mich. 7 Car. B. KR. £6 
8 . 5. The Omiſſion of a Ceſſat Executio againſt the Ordinary till the Plea 
„ the Diſturber be determined, was adjudg d no Error. 3 Bulſt. 174. 
Ale 973; Crange ver. Denny. 
pl. 27. 1 Rolls Rep. 367, 397 


One Jffue 6. In a Quare Impedit againſt the Patron and Incumbent, i 
_— be joined upon the Plea of the Patron, and another Iſſue 85 4 1 
1 the lucumbent, and the Jury find the Iſſue againſt the Patron for the 
Plaintiff, and find nothing as to the other Iſſue, and notwithſtandin 
fudgment is given for the Plaintiff, this is erroneous, Fuſch. 11 Car. B K 
between Burnet and Bleverhaſſet, adjudg'd upon a Writ of Error and the 
Judgment given in the Common Plzas reverſed accordingly; fo where no 


3 Verdict 


In Nuare Impedit. 277 


. | N _ ; 
Verdict is given to one Defendant, or as to one Iſſue, it is imperfect, On found im- 
2 Leon. 22. 3 Leon. 83. Cro. Elix. 854, 866. Yelv. 106. 109. 2 Brownl, Wir. 
209. : | ; 
4 Where the Plaintiff in his 3 ſet forth a Recovery upon a 

Quare Impedit brought by the rightful Patron againſt the Biſhop and the 
Queen's Preſentee upon a Uſurpation, and a Judgment upon non ſum in- 
formatus, and a Writ to the Biſhop, by which the Queen's Preſentee was 
debito modo amotus, but no Writ to the Biſhop was ſhewn to be ſued out 
and executed; yet that was held to be no Error, for the Recoverors may 

reſent without a Writ to the Biſhop. It was objected that it was not 
— that the Action upon which the Recovery was had, was brought 
within the ſix Months, but that ſhall be intended; for per Coke, omnia What to be 
preſumuntur ſolemnitur eſſe acta; and per Doderidge, ſemper preſumitur pro intended in 
ſententia. 5 Co. 98. b. Dy. 178. cited 18 Ed. 4. 29. it was Error; the I=2gments, 


Judgment ought to be reverſed by Writ of Error or Attaint. 18 E. 4. — *. 


29. 4. b. 33 Hen. 6. 43. 34 Hen. 6. 24. 37 Hen. 6. 33. Quod judlicium their Effet, 
in curia Domini Regis illata, ſtent in ſuis robore & eſſectu quouſque per errorem 
annihilantur, &. and per Croke Juſtice, it is to be obſerved for a Maxim, 

gue in Curia Regis acta ſunt, rite agi præſumuntur (if the contrary be not 

expreſly ſhewn) and every judicial Act done in the King's Court preſumi- 

tur pro ſenteutia. 3 Bul. 43. 4 Hen. 4. 23. cited. 


] 


N 8 Co. 58. b. 59.4. it was adjudg'd in a Quare Impedit, that the Judg- A to the 
ment to have a Writ to the Biſhop being the . at Common Damages, 


Law, that Judgment ſhall not be reverſed in a Writ of Error, for Error — I 


in giving Damages where they ought to be given; but the Judgment the witop. 
oy as to the Damages ſhall be reverſed, and the other Judgment ſhall 


Where a 


udgment may be reverſed for 
Part, an 


ſtand good for the other Part. 


- 
* _ * *** a 8 — Y Ws 1 . 


EI” 


What Judgment ſhall be reverſed by Con- 
ſequence, by the Reverſal of another. 


FE a Man recovers in a Quare Impedit, and hath a Writ to the Biſhop, The Judg- - 
and afterwards the Plaintiff recovers againſt the Biſhop upon a ment upon 4 
Quare non admiſit, and afterwards the Judgment in the Quare Impedit is Quare non 

reverſed, the Judgment in the Quare non admiſit ſhall be alſo reverſed mitt upon 


by this, tho? this was for a Contempt to the King. 26 Ed. 3. 75.6. 1 Roli. 2 
Abr. 777. pl. 7. ment in 


Quare Impedirs 


Tet To 


Df the Pleadings 


„ —— 


- 
— 
— 


254 


To what Thing the Party ſhall be reſtored 
by the Reverſal. 


A* D in this there is a Difference between Things collateral executory, 

and things executed ; as when an erroneous Judgment is given, and 

nn? - afterwards that Judgment is rever/ed by a Writ of Error, collateral Acts 

ter executory cxccutory are harr d by it; as if a Man has a Judgment in a Quare Impedit, 

and executed. and a Writ to the Biſhop, and the Biſhop doth reſuſe to admit the Clerk of 
the Plaintiff; for which, the Plaintiff may upon this Refuſal have a Writ 
of Quare non admiſit. Yet if the Defendant reverſes the Judgment by a 
Writ of Error, and afterwards the Plaintiff in a Quare Impedit brings a 
Writ of Quare non admiſit, the Defendant may plead nul tel Record, for 
as te the Biſhop's Refuſal to admit 'the Plaintiff's Clerk, that was a 
Matter collateral executory, and therefore he is barr'd by the Reverſal. 
But if a Man recovers upon an erreneus Judgment in a Quare Impedi, 
and preſents to the Benefice, and afterwards the Judgment 1s reverſed by 
a * of Error, this collateral Thing executed ſhall not be diveſted. 
8 Co. 142. 


The Diffe- 
rence be- 


—_ 


What Things will help an Error, and 
what not. 


The Blead: T F a Quare Impedit be brought againſt the Biſhop and Incumbent on, 
Mags Bar without hes. the | Fn the this might NE been pleaded in 2 
after a Mat⸗hatement, yet if the Defendant pleads in Bar, Sc. it cannot afterwards 
— —— upon a Writ of Error be aſign d for Error; for tho' the Want of a Pa- 
tron's being named a Defendant, might make the Writ abateable, yet it 
was not thereby abated, and nothing ſhall be aſſigned for Error concern- 
ing it, but what actually abates it. Mich. 20 Fac. Savil and Thornton. 
Cro. Zac..651. vid. 1 Bulſt. 4, 5. 2 Brownl. 229, 230. Palm. 306, 311, 

2 Rolls Rep. 239. | 


Where a Releaſe of that which would 
have been Error, ſhall aid it. 


By an En- T N a Quare Impedit, if the Jury give Damages and Coſts, where 

try of nullo I Cofts ought to be given, for that te Statute did not give them, a 

2 7 afterwards Judgment is enter d quod nullo habito reſpectui of the Coſts, 

1 the Court awards that the Plaintiff ſhall recover the Damages. This ſpe- 
cial Entry without any Releaſe of the Cots, ſhall help the Error. Paſch. 
4 Jac. between Grange and Demy, 1 Rolls Abr. 784. pl. 8. 1 Rep. 363. 
3 Bulll. 174. the ſame Caſe adjudg'd. 


2 What 


In Nuare Impedit. 


— 


What has been amended by the Court in 
the Proceedings. 


I gf HE original Writ wanted this Word (ad) for whereas the Writ Of the Oꝛi⸗ 
. ſhould be quæ ad donationem ſuam ſpeflat, the Writ was gue dong- gidal- 
tionem ſuam ſpectut, and after divers Motions for amending it, it was ad- 160. 
judg d the Writ ſhould be amended, and ad inſerted ; and 'tis ſaid the prin- Co, Eliz. 79. 
cipal Reaſon was, that the ix Months were paſs d; and if the Writ ſhould 286. 462. 

abate, which was purchaſed within the fix Months, the Plaintiff would 94+ 
be remedileſs to recover his Preſentation. Cro. Elix. 119. Rookeſby's Caſe, 
where the finding of the Jury upon a ſpecial Verdict was not permitted 

to be amended. Cro. Elix. 111. Monnington againſt Fry and others. 

2. Where the Count was for a Preſentation ad vicariam Eccleſiæ, and In theJudg- 
all the Proceedings accordingly, but the Judgment was Quod recuperet ment. 
praſentationem ſuam ad Eccleſiam pradiftam, whereas it ought to have been 
ad vicariam Eccleſiæ, and held (a) amendable tho in the Judgment: ( But 
Sherley againſt Underhill, Hutton 41. cited in Cro. Fac. 633. in the Caſe where the 
of Maſon and others, againſt Fox and others. Quare Impedic 


; was bꝛought 
foz a Diſturbance of a Pꝛeſentment to a Uicarage, and the Oziginal was Quare non — 5 
Eccleſiam, it was held, if the Jnftruitions to the Curſitoꝛ were ad Eccleſiam, it could not be amend- 


ed. And the above Caſe was cited, and a Difference taken, Lit. Rep. 30. Cro, Car, 74+ Turner 
againſt Palmer, | 55 
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A 


A&A S SS @ 


TO THE 


Principal Matters 


Contained in the Firſt Part. 


A; 
Abatement. 
Commencements and Conclu⸗ 
ſions, | 
Writ to the Biſhop 11. 
HE Manner of Pl-ading in Abate- 
ment, and what are good Pleas in 
=. Abatement, Vid. Wleas and 
Pleading. 
Acceptance. 


1. Of Acceptance of Rent by the Biſhop, 
Sc. to bind the Succeſſor, Vid. Gꝛants 


Vid. 


and Leaſes by Spiritual Perſons, 


Tab. Ne 42. and Tit. Rent, Tab. 

2, Of Acceptance of Reſignation, Vid. Re- 
lignation 7. 

3. Of Acceptance of Biſhoprick, Vid. Bi- 
ſhop and Biſhopꝛick. 

4. Of Acceptance of a ſecond Living, Vid. 


Biſhop, &c. and Pluralit 
Accoꝛd with Satisfaction, Vid. Bar 7. 


+* 


" 


Admiſſiott. 


Bishop 6. 
— \Collation 1. 
Vid. <JIndufton 10. 
Ture Patronatus 7. 
Right of Advowſon 3. 


Admittance, Vid. Collation 1. 


Advowſon. 


t. What it is, 30, (37.) 

2. The ſeveral Sorts of Advowſons, 38. 

3. What an Advowſon appendant is, ibid. 

4. How made ſo, ibid. | 

g. The Difference between appendant, and 
appurtenant, (38.,) 

6. To what, an Advowſon may be appen- 
dant, ibid. 

7, How it paſſes in Grants and Leaſes (38.) 

8, Whether an Advowſon is to be appen- 
dant, and how, or in Groſs, upon a Par- 
tition, (39.) pl. 4. „ 

9. When an Advowſon ſhall be in Groſs 
for a while, and afterwards become ap- 


pendant again, (39.) Pl. 214. 
Uu u 


10. What 


A 


4. a 


i — 


10. What is an Advowſon in Croſs, (39.) 
I. I. 

I E How made ſo, ibid. 

12, How to be granted, (42.) pl. 1. 

13. An Advowſon lies not in Livery, ibid. 

14. That a Precipe quod reddat does not 
lie thereof, 30. of 4 

15. But a Recovery thereof will be good, 
ibid. pl. 2. Marg. 

16. That a Man may have a Hire N 
or Ceſ}.rvit of an Advowſon, ibid, pl. 2, 3. 

17. An Advowſon is made appropriate by 
a judicial Act, and can't be made diſap- 
propriate by a bare Grant, 42. pl. (2.) 

18. A Grant of an Advowſon by a Biſhop 
for 21 Years is void as to the Queen or 
Succeſſor, tho' not ſo during the Biſhop's 
Life, 56. 


Aid Pꝛayer. 


The Definition of Aid Prayer, and that the 
Vicar ſhall have Aid of the Parſon, Pa- 
tron and Ordinary, 7. 


Amendment, | 


What have been amended by the Court in 
the Proceedings, 253. | 


Anceſtoꝛ and Heir, Vid. Aſſize of Dar- 


rein Pꝛeſentment x. | 


Annuity. 


EAA Parſon, 
vid. atron. 


1. If the Grantee of an Annuity releaſeth | 


to the Patron in the Time of the Va- 
cancy, that will extinguiſb the Annuity, 
25. pl. 10. 

2. What elſe will extinguiſh an Annuity, 
wid. pl, 11, 12, 


Appeal, 
Vid. 1] Archdeacon. 


Depzivation. 
Appendant and Appurtenant. Vid. 
PP Advowſon, Dupllcltp. 


1. What makes a Thing appendant and 

what appurtenant, (38.) pl. 3. | 
2. What may be appendant, ibid. 
3. And to what, 


III. 


"2th How Things appendant paſs 
thid. pl. 4. | 
1 


in Grants, 


5. A Difference where Things are nat!- 


rally appendant, and where there 1s only 
a Power of its being ſo, ibid. pl. 7. 

6. Whether an Advowſon is to be appen- 
dant, And how, or in Groſs, upon a Hu- 
tition, ibid. pl. 8. 

7. When an Advowſon ſhall be in Croſs 
for a while, and afterwards become ap- 
pendant again, ibid. 

8. When the Appendancy is to be traver- 
fed, Vid. Iraverſe. 


Appꝛopꝛiations. 


Advowion 17. 

Conſtitutions. 

G2ants aud Leaſes by 
Spiritual Perſons 2:1. 


Vid. 


1. What an Appropriation is, 33. 

2. That the Patron 1s perpetual Parſon, ibi. 

3. The Manner in which it was made, 
33. Letter Z. pl. 1. | 

4. The Inſtrument of an Appropriation, 


45. | 

5. Rules of the Common Law concerning 
them, 40, | 

6. That an Appropriation is not an Inſti- 
tution, becauſe Inſtitution muſt be to 
a Church when vacant, and cannot be 
to a Church when full, which an Ap- 
propriation by Words in futuro may, 42. 
25. pl. 12. Marg. 

7. The Act of 9 Heu. 3. cap. 36. concern- 
ing Appropriations, 34. The Act of 
7 Ed. 1. flat. 2. and the Devices made 
Uſe of to creep out of this Statute, 34, 


35- | 

8. That an Appropriation can't be made 
to any other than to a Spiritual Perſon, 
and why, 43. pl. 3. nor by any 
other, 40. 

9. That an Appropriation to a Spiritual 
Perſon and his Succeſſors is void, becauſe 
the Succeſſors may not be Parſons, 43. 


N. 4. 
10, That an Appropriation cannot be 


made by the Ordinary without the Con- 
27 of the King and Patron, and why, 43. 
pl. 5. 
That in Caſe of an Appropriation, 
the Patron's Conſent is always ſuppoſed, 


40. 

12, That a Church appropriate may be- 
come 1 and how, 44. pl. 6. 

13. That it being made by a judicial Act, 
can't be undone by any 1 
= Patron, but by Pre 
1 

14. That Appropriations were to be made 
when the Church was vacant, 40. 

15, But 


Private Act of 
ſentment, 44. 


Mn. 


15. But might be made when the Church 
is full by apt Words i» futuro, which 
need not be expreſsd in Letters Pa- 
tents, 40. 

16. Whether a Woman endowed of an Ad- 
vowſon appropriate, preſenting ; d:/ſolved 
the Appropriation abſolutely, or only du- 
ring the Woman's Life, 44. 

17. That the Appropriation was entirely 
defeated, otherwiſe had it been if the 
Parſon preſented had not been induct— 
ed in the Life-time of the Woman en- 
dowed, 45. Reſembled to the Caſe 
of a Fine levied by a Feme Covert, and 
the Huſband not entring in the Life- 
time of the Wife, 45. 

18, That a Refory which had been ap- 
propriate to a Monaſtery under 200. 
per Annum, and therefore diſſolved by 
the 27th of Hen. 8. remained in the 
King a Parſonage apppropriate, though 
there was not the ſame Proviſion in 
that Act, as in the Act of 31 H. 8. — 
44. Marg. 

19. Whether a Grant of the next Avoid- 

- ance, by the Abbot and Convent, to 
whom a Church was appropriate, were 
good, or not, ibid. 

20. An Appropriation is not void, tho' the 
Endowment of the Vicarage can't be 
found, 3. pl. 8. 


lies of an Appropriation, 165. 
Archbiſhop. 


Biſhops | "WR 
Diſpenſation 8. 
Indution 6. 
Pꝛeſentment 17. 


1. The Power of the Archbiſhop and Biſhop, 
and their ſeveral Juriſdictions, 27, 28. 

2. That an Archbiſhop hath not a con- 
current Juriſdiction with the other Bi- 
ſhops, 27. pl. 7. 

3: The Original of Archbiſhops, and of 
the Reſtraint laid on them from calling 
Cauſes before them, 27, 28. 


Vid. 


Archdeacons. 


Biſhops 12. 3 
Vid. Jena and Leaſes by Spiri⸗ 
tual Perſons 31. 


1. The Original of Archdeacons, by whom 
to be conſtituetd, and their Office, 28. 
2. Where the Archdeacon hath a juriſ- 

diction exempt from the Biſhop, - an 


Appeal from his Court muſt be to the 
Archbiſhop 28; 


Aſſent. 


r. The Difference between an Aſſent cou- 
pled with an Intereſt, and a bare Aſſeut 
without an Intereſt, 51. Marg. 

A Nude Aſ/ſent without an Intereſt ſhall 
enure abſolutely, and can't be qualified 
or apportion'd, 51. Marg. —— Other- 
wiſe of an Aſſent coupled with an [n- 
tereſt, ibid. 


Aſſignment, Vid: Patran. 

Attaint, Vid. Quale Tus. 

Aſſize of Darreigi JIzeſentiment, 
Vid. ) Plenary 0 
Right of Advowlon 5. 


1. The Nuture of the Mrit, 138. 
2. The Form thereof, ibid. and 161. 
3. Who may have it without any Preſent- 


Limitation. 


5. 
21. That a Writ of Right of Advowſon 


ment before, 161. pl. 1, 2. 

For whom this Writ lies, 161. „l. 3. 
Statutes made concerning it, 6:4. and 
137. 

6. 9 Hen. 3. cap. 13. that Aſires ſhould be 
N before the Juſtices of the Bench, 
ibid. 

7. 3 Ed. 1. at what Time they were to 
be taken, ibid. | | 

8. Who ſhall have it after a Preſentment, 
162. 

9. Guardian in Chivalry, Leſſee for Tears, 
or at Will on their Preſentments, 162. 
Letter D. 

ro. What Eſtate the Plaintiff ought to 
have, 162. Letter E. 

11. That it muſt be the ſame Eſtate, or 
Part of the ſame Eftate upon which 
the former Preſentment was made, and 


4. 


not a new Eſtate, ibid. 
12. What ſhall be a good Preſentment, 
163. 
13. A Preſentment by a Proctor, 163. Let- 
ter F, ROWS | 
14. By the Grandfather for the Grandſon, 
164. Letter G. pl. f. ; 
15. By Tenant by Knights Service, for the 
Guardian, ibid. pl. 2. . 
16. So for the Grantee of a Ward, ibid. 
I. 3. : : 
I 5 By any Anceſtor for the Heir by Dif 
cent, ibid. pl. 4, 


| 


Whas 


Mat Perſons may have it. 


18. Tenant in Fee, or in Tail, Cuardian in 
Chroalry, 164. 

19. Duzre of a Leſſee for Tears, ibid. —— 
Not after a Quare Impedit, ibid. 

20. That the Writ is all in the Poſſeſſion, 


and the Preſentment is the Poſſeiſion, 
164, Letter I. 


21. What ſhall be a ſufficient Sin? In- 
ſtitution without Induction, 165. Letter K. 


Attainder, Vid. Uſurpations 6. 
Attozney, Vid. Uſurpations 25. 
Averment. | 


Occlarations 3. 
vid. J Pleadings 29. 


What an Averment is, 232. 
. The ſeveral Sorts of Averments, ibid. 
By what Words to be expreſſed, ibid. 
That there can be no Averment againſt 
a Record, ibid. 
But there may be of Matter conſiſtent 
with the Record, ibid. 
. That an Averment of a Matter againſt 
Law, is a vain Averment, ibid. 
. That ſome Preſumptions of Law are fo 
ſtroug, there can be no Averment agazn/t 
'em, ibid. 
8. There needs no Averment of what will 
come properly on the other Hide, ibid. 
9. 1 muſt be averr'd, and what not, 
ibid. 

10. Where the Life of Pariizs need not be 
averr'd, ibid. 

11. Nothing need be averr'd which is im- 


plied, 233. 
12. Of Averment in pleading a Judg- 
ment, ibid. 
13. That an Averment can't be taken 
againſt the Return of Officers, ibid. 


Avoidance oꝛ next Avoidance, Vid. 
Appꝛopziations 19. 


1. What the next Avoidance 7s, (39.) 

2, How to be granted or pleaded by Exe- 
cutors, (40.) pl. 2. 

3. Where the Grantee of the next Avoid- 
ance hath loſt his Preſentment, (40.) pl. 
3, 4+ 

4. Where the Grant of a next Avoidance 
is void, it being granted before; or 
when the Church was vacant, and why 
void, (40.) pl. 4. 

g. Where ſuch Grant is void, it not being 


A 


29, 41, —— or Lien not bein 
— of the Manor to which, G. 
(41, (42. 

6. What amounts to a Surrender of the 
Grant of the next Avoidance, 4.1. Pl. II. 

7. Where the Grantee of the next Avoid- 

ance ſhall preſent, tho' the Term of 
which the Grantor was poſleſs'd was 
expired, 41. pl. 11. 

Where the Aing hath loſt his Preſent- 

ment to the next Avoidance, 41. pl. 12. 

. As the next Avoidance may be grant- 

ed, ſo may the Nomination of the In- 

cumbent; and the Grantee ſhall have 

a Quare Impedit upon a Diſturbance of 

ſuch Nomination, 41. pl. 13. 

10. By what Words or what Inftrument 
the next Avoidance will paſs, and by 
what, not, (4 1.) pl. 14. (42.) pl.15. 42. pl. 18. 

11. What is not a new Grant by him in 
Remainder, but only a Confirmation of 
the Grant of Tenant for Life, (42. ) pl. 16. 

12. That a Grant of the next Avoidance 
is but a Chattel. 

13. When the Manner is of the Avoidance 
is to be traverſed, vid. Traverſe, Tab. 
No 8. fol. 42. pl. 15, 17. 


Authozity. 


Of Officers in repated Authority, vid. Ob- 
ficers. 


B. 


Bar. 


1. That the King's Confirmation of the In- 
cumbent, is zo Bar at the next Avoid- 
ance, 217. 

2, Where a Recovery is or is not a Bar, ibid. 

3. Not againſt the Aing, ibid. 

4. Nor is a Recovery againſt a Hranger, 
of the ſame Advouſon, a Bar, ibid. 

5. Where a Recovery againſt the King's 
Incumbent is ſaid to be a Bar, ibid. 

6. That a Releaſe of Actions Perſonal is a 
Bar, ibid. 

7. So, an Accord with Satisfaction, ibid. 

8. So is an Award, ibid. 

9. So is a Dſicontinuance of a Suit, 218. 

10. So of the Plaintiff's being made 2 
Knight, pending a Suit, = the Suit 
abated for that Matter, ibid. 

11. So of a Nonſuit after Appearance, ib. 

12, So of a Fine and a Warranty, with a 


by a Deed, or the Deed not enrolled 


Deſcent of Aſſets, ibid. 
1 Baron 


Baron and Feme, Vid. Pꝛeſent⸗ 
ment, UAſurpations 47. 


1. Where the Wife's preſenting diſſolves 
the Appropriation, and how, 44. 

2. Of a Feme Covert's levying a Fine, 
and the Huſband not entring during her 


Life, 45. 
TM Biſhop, 


Archbiſhop, 
Commendam. 
| DOiſpenſation. 3 

vid. Szants and Leaſes by Spirt- 

a tual Perſons, Tab. No 2, 1). 
20, 22, 23, 25, 26, 30, 36. 
reſentment 5, 18. 
(Jure Patronatus 1, 4, 7. 


1. That Biſhopricks were originally Dona- 
tives, (36) 

2. * Biſhops were at firſt veſted, 
(36 

3. How and when they became clective, 
and the Order of making a Biſhop, (37) 

4. That antiently there was but one Bi- 
ſhop in England, afterwards Suffragans, 
and afterwards ſeveral Dioceſans, 27. 

5. The ſeveral Powers of the Biſhop as 
Ordinary, ibid. 

6. A Compariſon between the Election, 
Confirmation and Conſecration of a Biſhop, 
and the Preſentation, Admiſſion, Inſtitu- 
tion and Indu#ion of a Parſon, ibid. 

7. Of the Commencement of the Biſhop's 
Juriſdiction, 27 His Power 
and Intereſt in 
the Parſon and Patron, 12. 

8. The like with the Patron in the Time 
of Vacancy, 23, 25. 

9. His ſeparate Intereſt in the Church, 
23, 83 29. | 

10. His Power of the Diſpoſal of Seats, 
29. 

11. Over Donatives, 29. pl. 14. 


12, Of conſtituting Archdeacons, 28. Pl. 11. 


13. That at firſt they were aſſiſted by 
their Chapter without a Dean, 33 


14. A Biſhop may ſequeſter the Profits of 8. 


a Donative Church, (35:) pl. 7. 


—__— 


C. 
Canon. 


Church z. 
Vid. 1 ebend and Pꝛebendary. 
The Difference between a Canon and a 


28, 
the Church jointly with 


Canons, Vid. Uſurpation 2. 


Caveat. 
If a Clerk be inſtituted and inducted after 


a Caveat, yet is the Church full by the 
Common Law ; for the Breach of the 


Caveat is only a Breach of the Cano», 
116, pl. 2; 


Certainty. 


ſ Declarations 11. 
T Pleadings 29. 


Certiozari, Vid. Ne admittas 2. 
Ceſſat Executio, Vid. Judgments 7. 


Vid. 


Ceſſadit, Vid. Advowſon, Tab. No 16. 
Challenge, Vid. Moztmain 10. 


Chapel, Chg of Eaſe, and Chapel 


rochial. 
Vid. 4 


1. What is a Chapel of Eaſe, 31. pl. 1. 
8. Ls what and whom it 14 ibid. 
Pl. 2, 3. 

3. Where the King is Patron, ibid. pl. 4. 
4. That a Chapel of Eaſe may have Ri- 
rochial Rights by Preſcription, ibid. 
Pl. 5. | FOE . 

5. May preſcribe for Tithes of it, 32. 


| 


Inſtitution 5. 
Union 11. 


6 By whom and how the Chapel to be re- 
paired, 31. pl. 7. 32. l 9. 
7. That repairing thereof is no Diſcharge 


from the Kepairs of the Mother Church, 


31. N. 5, 7. I 

Otherwiſe of repairing that and Part 
of the Church, 31. pl. 7. 

9. What a Chapel Parochial is, (31.) pl. 6. 
10, The Difference between that and a 


Chapel of Euſe, (31.) pl. g. 


[1i. Preſenting to a Chapel makes it a 


Church preſentatrve, (32.) pl. 10. 

12. When a Chapel Parachial and a Church 
ſhall remain diſtin Pariſhes upon a 
Preſentment to the Church of A. cum 
Capella de B. (32.) pl. TI. 


Prebend. | 


XIX 


| Chapter 85 


2 * 


— 


— 


Chapters, Vid. Dean and Chapter. 


1. The Original of Chapters, and that 
they were more antient than Deans, 
for Chapters were originally without a 

Dean, the a Biſhop was never without 
a Chapter, (33. | 

2. A Chapter where there is a Dean there- 
of, can't take by Purchaſe or Gift with- 
out the Dean, tho they may receive 


the Rent, (34.) pl. 13. 


Church, Church P2eferments and 
Poſſeſſions, Vid. Pꝛeſentment. 


1. The Abuſes that have been uſed in Re- 
ſpe& to Church Preferments, and their 
Poſſeſſiens, and by whom, 65, 66. 

2. By whom and how thoſe Abuſes have 


been corrected, ibid. 
3. The Canons and Statutes made concern- 
ing the Poſſeſſions of the Church, 66. 


Church and Church - Yard, Vid. 
Parſon. 


Church Parochtal, Vid. Anton 11 


Clergy. 


Dean and Chapter 8. 
vid.? Hentai 45 5+ 


Of Regular and Secular Clergy, and their 
Difference, 63. pl. 1. Marg, 
| 


Collati on. | 


| 
licity 7. | 
Lapſe 42, 43. | 
)P2elentment 16, 30, 37, 38. 
rit to the Biſhop 21. 


1. That a Collation for Lapſe is an Act and 
Office of Truft, to 2 4 a Parſon for 


Vid. 


the Church in Default of the Patron, 
and the Ordinary's Acts of Admiſſion, 
Inſtitution and Induftion, are but like 
the Aamitance by the Lord, of a Copy- 
holder upon a Surrender, 43. 

2. Againſt whom a tortious Collation doth 
or doth not make a Plenarty, 42, 79. 
Aas Marg. pl. 11. pl. 12. 126, 127. 

3. That it does not make a Diſappendanq;, 

79. pl. 10. Marg. 


— —  — . r * 
* 


| 


the Country, 233, 234. 
2. The — of an 


Colluſion. 


To be inquired into upon a Quale Jus, 
vid. Qual- Jus, 2, 3, 4, 5, 6. 


Commencement of Pleas, Vid. 
Pleading 30. 


1. Where the Party is to commence his 
Plea with a full Defence, and where not, 
233. 

2. How to commence and conclude a Plea in 
Abatement, and the Conſequences of im- 
proper Commencements and Conclu- 
ſions, ibid. : 

3- That an Incumbent ought to commence 
his Plea with ſhewing that he 7s incum- 
bent, ibid. 


Commendam, Vid. Diſpenſation 11. 


K In Conſequence of a Commendam, 114, 
pl. 7. 

2. The Difference between a Commendam 
Capere, and a Commendam KRetincre, 114. 
pl. 8. 115. 

3. That Commendam Reotinere is impro- 
perly call'd a Commendam, and why, 
114. Pl. 7. 

4. That it may be either temporary or 
perpetual, 115. pl. 11. 

5. That it may be renewed or prolonged, 
ibid. pl. 12. 

6. That it can't be granted but with Con- 
ſent of the Patron; but the King is Ho- 
vereigu Patron, and by his Promotion 
and Mandate to grant a Diſpenſation, 
his Conſent is ſignified, 114. 

If the Commendam be unlimitted, the 
Turn of the Crown is ſerved : So if li- 
mitted, and the Biſhop die, or reſigns 
within the Time ; but if tranſlated, the 
Commendam may be continued, 116. pl. 
I4, 15. 


Commendato2y, 


That a Commendatory Dean could not con- 
firm a Leaſe, (33.) pl. 7. 


Compoſition, Vid. Uſurpations. 


Concluſions of Pleas, Vid. Plead- 
ings 30. 


1. Where a Man ought to conclude his 
Plea with an Averment, and where to 


ill Concluſion 


Colleges, Vid. Diſpenſations 11. 
TY 


of a Plea, 233. 5 


Y ao _—_— uy wen 7 
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Confeſſion and Avoidance, Vid. 
Pleadings 28. 


Confeſſion of Atton, Vid. Quale Jus. 


Confirmation. 


4. How the Law ſtood with reſpe& to 
Coparceners before the Statute of Meſt- 
minſter, 144. 

5. The Act of the 5th of Anne, relating 
to Coparceners, 145, 146. 

6. Of Preſentments by Coparceners, Vid 


Preſentmem, 51, 52, 53, 34, 55. 


1. Confirmation of Leaſes, Vid. Gzants 
and Leaſes by Spiritual Perſons, 
Tab. NY 3, 4, 5, 21, 38, 39, 40. — Vid. 
Patron. — Vid. "Bar. ; 

2. Of the Confirmation of a Biſhop, Vid. 


Biſhop. 


Contn3092 and Conuzee, Vid. Uſur- 
pations. 


Copyhold and Copyholder: 


„ F Collatijon 1. 
he 14 — 


Cozpoꝛation, Bodies Politick and 


Cozpozate, Vid. Dean and Chapter, 
Tab. Ne q. 


Gꝛants and Leaſes by Spiritual Per- 


Conſecration of a Biſhop, Vid. Biſhop. 


ſons, Tab. No 28, 32. 


Contumacy, Vid. Duplex Querela 2.] The Difference between a Corporation ſole 


Conſtitution. 
x. The ae Conſtitutions of Hepba- 


nus Langton, Anuo 6 of Hen. 3. con- 
cerning Leaſes by Spiritual Perſons, 46. 

2. Legatine Conſtitutions of Otho, of Leaſes 
by Spiritual Perſons, ibid. 

3: The like of Othobon, ibid. 

4. A Provincial Conſtitution of Archbiſhop 
Peckham, of Leaſes by Spiritual Perſons, 
ibid. | 

5. A Provincial Conſtitution of Archbiſhop 
Stratford concerning the ſame, ibid. 

6. The Conſtitution of Othobon, Anno 1222. 
of Vicarages, 2. 

7. The Conſtitution of Othobon 1268. con- 

cerning Appropriations and Vicarages, 
ibid. 

8. The Conſtitution of Othobon concern- 
ing Appropriations, ibid. 


Convent. 
What the Convents conſiſted of, 63. pl. 4 
Marg. 
Coparcenets: 


Ozdinary. 
* Alurpation 41, 49, 50. 
CArit to the Biſhop 11. 


1. How Coparceners were to preſent at Com 
mon Law, 145. I | 
3. Where a Freſentation by one Coparcener 


did not put the others out of Poſſeſſion, 


MVS EVM 
BRITANNICVM 


144. 


| 


Preſentment 51, 52, 53, 54, 55- 


and a Corporation aggregate, 32. pl. 3. 


Crimes. 


The Difference between Crimes which are 
mala prohibita, and thoſe which are mala 
in ſe, as to the Ordinary's refuſal of the 
Party preſented, vid. Ordinary 5. 


Cure of Souls, Vid. Alcar and Ut- 
carages. 


D. 


Damages. 


1. That before the Statute of Meſtm. 2. 
cap. 2. no Damages were recoverable in 
a Quare Impedit, and why, 144, 248. 

And the Damages being recoverable by 
that Act, and after the Statue of Glou- 
ceſter; the Plaintiff ſhall recover 10 
Coſts, ibid. Ws 

. That tho' the Statute mentions the Da- 
mages to be where ſix Months have paſt, 
yet where there is a Compoſition upon 
the firſt Foundation of a Chauntery, that 
the Lapſe ſhall incur after a Month paſt ; 
the Statute extends to give Damages in 
that Cafe, 144. 

Where the Plaintiff hath his Election 
7 7 his Preſentation or Damages, 
ibid. 

5. Where the Plaintiff ſhall recover only 
ſingle, and where double damages, ibid. 

and 248. 


, 


| 
| 
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6. Where the Plaintiff ſhall recover Da- 
mages to an half years Value, and where 
to two Years Value of the Church, 145. 

+, That the Plaintiff ſhall recover but 
ſingle Damages where he doth not loſe 
his Preſentation, 144, 249. 

8. Againſt whom Damages to be reco- 
ver'd, 145. ; 3 

9. Where it was adjudg d, the Plaintiff 
ſhould have Damages to a Tears Value 
and Coſts of Suit after a Writ of Error 


brought, 249. Pl. 6. — But no Cos for | 


the Deſendant upon an Affirmance, ibid. 


* KN. 

165 Nor the Plaintiff in the original Ac- 
tion, where the Execution is executed, ib. 

J. 9. 

1 1. Where the Court moderated the Da- 
mages, and deducted for the Time that 
the Incumbent of the Party recover- 
ing, had been in before the Writ of Ke- 


ſtitution, 249. pl. 7. 
Deanery, Dean and Chapter. 


5 Lapſe. 
Vid. 


Pꝛeſentment 17. 
Cſurpations 36. 

1. That a Deanery is a ſpiritual Promo- 

tion, (32.) pl. 1. 


2. The appointed by the King, ibid. pl. 2. 
3. That he is the Head of the Chapter, 


Death. 


Death of Incumbent, Vid. Depzivation 4. 
Death of one of the Plaintiffs before the 
Writ purchaſed, Vid. Crit to the 
Biſhop, 


Declarations, 
1. The Method of declaring in a Quar- 


Impedi, 200. 

2. That the Plaintiff ought to ſhew what. 
it is he is diſturbed in preſenting to, 
his own Preſentment, or a Title by an- 
other's Preſentment z and the Manner of 
the Church's becoming vacant, with 

— Averments, 200, 201. 

3. Where the Life of Tenant for Life is to 

be averr'd, 201. 

4. That in ſome Caſes there ought to be an 

Averment that the Benefice 1s with Cure 

of Souls, ibid. 


5 That in pleading a particular Eſtate he 


5 to ſhew it's Commencement, 202. 

6. That in pleading under the King's 
Grant he ought to ſhew he is within 
the Compaſs of the Grant, ibid. 

7. That a Subject muſt rely on one Pre- 
ſentment, aliter of the King, ibid. 

8. Where he ought to ſhew the Preſent- 
ment to be tempore pacis, ibid. 

9. That every Declaration muſt be con- 


and therefore a Grant without him 1s 
void to bind the Succeſſor, ibid. pl. 3. 

4. In what Inſtances he may make a Sub- 
ſtitute, ibid. pl. 2. Marg. 

5. The Original of Deans.— That it was 
ſince that of Chapters, (33.) | 

6. Of what a Deanery conſiſts, ibid. 

7. That Decanatum and Dignitatem Deca- 
natus are one and the ſame Thing, (33, 


| "Ppt: 

8. . and Chapter may be in Part re- 
gular and in Part ſecular, (34.) and are 
to be conſider'd as one Body. | 

9. And are a Corporation not to be diſſol- 
ved, (34.) pl. 11, 13. 

10. The King ſhall have the Profits of a 
Deanery of his own Gift, during its 
Vacancy, 25. pl. 8. 

11. After the Death of a Prebendary, the 
Dean and Chapter ſhall have the Pro- 
fits, 25. pl. # i 

12. A Dean whoſe Aſſent 1s neceſſary to 
the Confirmation of Grants and Leaſes, 
muſt be either a Dean ſimply and abſo- 
lutely ſo, or at leaſt a Dean retinere by 
Commendam, and not barely a Dean by 


a Commendam recipere z to make the Con- 
firmation of a Leaſe good, 47. 
2 


hſtent, and not repugnant, ibid. 

10. That in ſome Caſes the Declaration 
muſt ſhew a Matter to be what the 
Law conſtrues it to be, and not what it 
is, in an explicite Senſe, ibid. 

11. That Declarations muſt have ſuffici- 
ent Certainty, and wherein they have 
been held uncertain, and were not, 203. 

12. That in ſome Caſes Deeds are to be 
produced to the Court, and in others 
not, ibid. 

13. Where a Declaration' may be made 


good by the Plea of the adverſe Party, 
241. 


Dekault. 


J F Judgments 2. 
W Lalhunpatlans 59. 


What Default is out of the Statute, as to 
the having a Writ to the Biſhop, 147. 


Demurrer, Vid. Quale Jus 5. 
Departures, Vid. Pleadings 34. 
Depzivation. 


Depzivation. 


Diſpenſation 6. 
va. ante 28, 50. 
Simony 5. 


1. By Deprivation, 1. e. the Sentence, the 
Church is vacant, and wot before, 74. 
pl. 2, 3. 116. Letter M. pl. 1, 2. 208.— 
Not even ſo as the King can preſent, 
77. Pl. 1. 

2. But upon an Appeal, the Church re- 
mains full, and the Sentence being re- 
verſed, he need not a new Inſtitution 
and Induction, 74. fl. 4. 117. pl. 4. 

3. That a Purdon by Act of Parliament 
ſuperſedes the Deprivation, and it need 
not be reverſed, 117. Pl. 5. 

4. The Difference between a Death and a 
Deprivation, 117. pl. 6. 


Diſappendancy, Vid. Collation 3. 


Dioceſe, 


1. That at firſt there was but one Nioceſe, 
and Parochia and Diocefis had no Diffe- 
rence, 27 (33.) 

2. That afterwards, that Dioceſe was divi- 
ded into ſeveral, and thoſe ſeveral Dio- 
ceſes at length became divided into Pa- 


riſhes, (33.) 
Diſcent, Vid. Heirs 4. 


Diſclaimer, Vid. Writ to the Bi⸗ 
ſhop 5, 20. 


Diſcontinuance, Vid. Bar 59. 


Diſpenſation. 


. Commendam. | 
Vid. 1 Pꝛeſentment 40. 


1. In what Caſes a Diſpenſation precedent, 
from the Pope, would prevent an A- 
voidance, 101. Letter G. The like 
of 4 Diſpenſation ſubſequent, 109. Let- 
er K. 

2. That the Pope's Power of diſpenſing 
was an uſurped Authority, 102. 

3. The Methods, by which he prevail'd 
upon the Churchmen to ſubmit to his 
Authority, ibid, 

4. The Effet of a Diſpenſation from the 


— 


5. The Effet of a Diſpenſation to a Man 
enter d into Keligion, 102. fl. 2, 2. 

6. That à Diſpenſation to a Man, that 
notwithſtanding he ſhall be deprived, 
Se. won't frevent an Avoidance when 
deprived, wid. 2 4. 

7. What Diſfeuſalion ſhall be niterly void, 
105. pl. 26. 

8. Of Diſpenſations from the Archbihoft 

of Canterbury, and confirmed according 

to the Statute, 108. 

9. In what Caſcs, a Diſpenſation from the 
Ang, ſhall prevent an Avoidance, 1co. 

10. That the Avoidance may be prevented, 
by a Diſpenſation retinere, 1123. 

11. That a Biſhop may have a Diſpenſa- 
tion to take a Commendam in his own 
Dioceſe, 113. J. 4. 

12. That Diſpenſations have been granted, 
to hold Dignities and Benefices, as alſo 
3 of Colleges and Hoſpitals, 113. 
el. 3. 

Of Commendams and Diſtenſatious, Vid. 113, 

114, 115, 116. 


Diſſeiſin. 


The Nature of a Diſſeiſin, 8 1. 
Where not traverſable, vid. Tab. Tit. Tra- 


verſable 12. 


Diflſciſo2 and Diſſeiſce. 


Pieſentment 41. 
VI. 1 —.— 46. 


1. The ſeveral Rights, which a Diſſeiſar 
and D. _ have, 81. | 

2. That a Diſſciſee may preſent, before his 
Re-entry into the Manor, 81. pl. 1. 


Diſſolution of Monaſteries, Vid. Ap⸗ 
pꝛopꝛiation. 


Diſtringas. 


Of the Pꝛoceſs in a Quare Impedit by 


Diſtringas with the ſeveral Forms there- 


of, Vid. Quatre Impedit, Tab. 


Donatives. 


Biſhops x, 11. 
Vid. Inſtitution 4. 
Reſignation 6. 


I. Why fo call'd, (35.) 
2. From whence they took their Original, 


Pope, for a Plurality, 102. Pl. 1. 


ibid. | 
Yyy 3. How 
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3. ] How the Right of the Donee of a Do- 


native may be loſt, (35.) 

4. That it can't be granted for Years, or 
at Will, ibid. —— That the Biſhop may 
ſequeſter the Profits, 29. Pl. 15. 

5, That it is to be tried by a Jury whe- 
ther the Church be Donative or Pre- 
ſentative, (35.) 

6. That the Donees muſt qualify them- 
ſelves in the ſame Manner as Parſons 
to other Churches, ibid. 

7. The Patron of a Donative ſhall have 
the Profits during the Vacancy, ibid. 

8. A Donative of the Aing's Gift may be 
with Cure of Souls, (34,) (36.) Pl. 4. 

9. AChurch parochial may be donative,(34.) 

10. To whom the Incumbent may reſign, 
(35.) pl. 8. : 

11. A mere Lay Man is not capable there- 
of, (35.) Pl. 3. bag | 

12. It cannot fall into Laf/e, ibid. 

12. Who is to maintain an Action for the 
Profits, ibid. 

14. Donatives are within the Statute of 


S1mony, (34.) pl. 1. 
Duplex Querela. 


1. What it is, and when to be made Uſe 

"0; Bs, BY. 

When the Biſhop is contumacious there- 

in, and the Inſtitution to be given to 

the inferior Ordinary, 85. 

. And if the interior Ordinary offers to 
guarrel with that Inſtitution, after the 
Clerk has been induced upon it, the 

Courts of Common Law wall grant a 
Prohibition, and why, 85. 


2, 


Duplicity. 


The Rules of Law which govern Du- 
plicity, 234, 235, 236, 237, 238, 239. 
Where two Preſentments will or will 
not make the Plea double, 235. fl. 1, 2. 
236. pl. 3. ; 
; 2 of Appendancy and a Preſcription, ib. 
pl. 2. | 
So of a Preſentment during the Time 
of the Temporalties being in the King's 
Hands, and a Katification of the Incum- 
bent, 235. pl. 3. 


5. A Title and an Appendancy to Part of 
the Lands, ibid. pl. 1. 

6. In pleading a Remitter, and expreſſing 
Matters which are the Conveyance to 
the Remitter, 236. pl. 4. 

7. A Preſeniment within the ſix Months, 


_ a Refuſal, and alſo a Collation, ibid. 
Pl, I. | | 


2 


Eccleſiaſtical Pꝛomotions. 


That in 1 Promotions the Car: 
of Souls is the Principal, and the reſt but 
Acceſſory, which ceaſeth with the Prin- 
cipal, (36.) Pl. 1. Marg. 


Election of a Biſhop, Vid. Biſhop. 


Endowment. 
DAppꝛopꝛiation. 
Vid. T ythe 8. 
Uicar. 


1. The Original of the Endowment of Vi- 
carages, 1, 2, 3. The Creation and 
Endowment of a Vicarage, are ſpiritual 
Acts, 23. 

2. The Endowment of a Vicarage, is but 
an Acceſſory to the Cure of Souls, which 
1s the Principal, and falls with it. 

2. How to plead the Endowment of Vi- 
CArages, 2. | | 

4. The Statutes made concerning the En- 
dowment of Vicarages, 2, 2. 

5. Before the Statute of 4 Hen. 4. a Vicar 
could not be endowed without the Con- 
fent of the Patron, but there was no 
Occaſion for the King's Licenſe, 3. 


Eſcheat and Eſcheato?, 


The Nature and Office of the King's 
Eſcheator, 66. 14 Ed. 3. ſtat. 3. cap. 4, 8. 
relating to Eſcheators, 66. 


Eſplees, Vid. Right of Advowſon 2. 
Eſſoin. 


1. The Derivation of an Eſſoin, 147. 

2. Their ſeveral Kinds, 107d. 

3. The Forms thereof, 193, 194, 195, 
I 96, | 

4. The Manner of caſting an Eſſoin, and 
for whom, 192, 193, 


Df Eſtoppels, Vid. Pleadings z. 


Of an Eſtoppel to make a Return of the 
King's Title, Vid. Writ to the Biſhop, 20: 


Evidence, Vid. Office... 
Evittion. 


Evition. 


An Eviction by a Parſon, of a voidable 
Leaſe, is an Eviction for the Benefit of 


his Succeſſor, 24. l. g. 


Examination of the Clerk, Vid. ©2- 
dinary 1, 2, 3, 4. 


Ercommunication, Vid. Ddinary, 


Who may certify it, and who not, 28. 
pl. 11, 


Erecuto2s, Vid. Pꝛeſentment 20. 


Executoꝛs of the Oꝛdinarp, Vid. Tem- 
pozalties 2. 


Extinguiſhment. 


. 1 5 Annuity. 

Vid. 2 Patron. 
Where a Preſentment was not as a Sur- 
render, but an Extinguiſhment, 33. 1.6. 


_—_— 


. 


Fee and Fee-ſimple, Vid. Aſurpations. 


Feme-Widow, Vid. Pꝛeſentment 2. 
43, 44. 


Feme⸗Covert. 


Advowſon, 
Pꝛeſentment. 
Quare Impedit. 
Cſurpations 32. 47. 


— — 


* 
— 


Vid. 


Fines of Lands, Vid. Bar. 


1. That by Conſtruction, the Statute of 


32 H-1.8. cap. 28. of Grants and Leaſes 
by Spiritual Perſons extends to Fines, 
54. — And Vid. O2ants and Leaſes 
by Spiritual Perſons, Tab. No 31. 

2. By the Statute of 32 H. 8. cap. 7. Fines 
are to be levied 7 Impropriations, as of 
other Lands and Tenements, 13. 


Free Chapel. 


Inſtitution 5. 


Vid. 4 Lapſe 48. 


| 


. » 


G. 
Gilt, 
Where traverſable, Vid. Tab, Tit. Traverſe g 


Glebe. 


Entry. 
Parſon. 


G2and Diſtreſs. 


Judgments 2. 
Quare Impedit. 


G2andfather and G2andſon, Vid. Al⸗ 
ſize of Darrein Pꝛeſentment 14. 


Vid. 4 


Vid. 4 


G2ants of the King. 


1, Of Gzants of the King by his Let- 
ters Patents, 60, 61. h 
When the King's Charter, in General 

Terms refers to a Certainty ; that amounts 

to as much as if it had been expreſly 

mention'd therein; tho' the Certainty 
be not in the Record, but conſiſts of an 

Averment by a Matter to be tried, 60. 

If two Conſtruftions may be made of 

the King's Grant, and by Virtue of on- 
Conſtruction, according to the Rules of 
Law it may be made good; and by an- 
other void: That Conſtruction, for the 
Honour of the King, and Benefit of the 
Subject ſhall be made, ſo as to render 
the Grant good, 62. 

4. Other Conſtructions made upon the 
King's Grants, 62, 63. | 

5. Every Thing in the King's Grant muſt 
paſs by its proper Name, 63. 

6. A Preſenutment does not paſs from the 
2 by an Oufter le main cum Exitibus, 
68. 1.3. 

7. In Pleading under the King's Grant, the 
Party entitled, muſt ſhew that he 1s 
within the Compaſs of the Grant, 202. 


2, 


G1ants, &c. of Advowſons. 


1. Tho' it hath been ſaid, that an Advow- 
ſon might be granted without a Deed, 
yet the Law is otherwiſe, for there can 

no Entry into, or Livery made of an 
Advowlſon, (42.) 


2. Where the Word /everally in a Grant of 


the Advowſon ſhall be reſected, and the 
Grant be conſtrued joint, 33. fl. 7. 
ee ern 


Ws. 


G 


3. A Grant of an Advowſon between L:- 
very and Attornment, is void, 33. fl. 8. 
(42.) pl. 4. 

4. Where the Advowſon will paſs by the 
Name of a Kectory, 33. fl 9. And 
yet not a Keftory appropriate by the 
Name of the Advowſon, (42.) 5l. 2. 

5. What Words will not paſs the Advow- 
ſon of a Vicarage, 33. pl. 10. 

6. That an Advowſon is diviſable as an 
Hereditament and partible, and that 
Dower may be had thereof, 33. Let. Y. 


pl. 1. 

7. That an Advowſon may be deviſed 
when the Church is full, by proper 
Words in a Will, amounting only to an 
Appointment to preſent ſuch a one, 76. 


. 2. 

8.4 Grant by one Jointenant of an Ad- 
vowſon bars the Survivors, (42.) fl. 3. 

©. Whether an Advowſon will faſs by a 
Bargain and Sale of a Manor to which 
an Advowſon is appendant, if the Deed 
be not enrolled, (42.) Pl. 4. 

See Advowſon, Tab. 12. 15. 


G2ants. 
G2ants of Offices, Vid. G2ants and 
AER by Spiritual Perſons, Tab. 
9 20, 


Gzants, Vid. Dean and Chapter 3. 


G2antee, Vid. Aſize of Datrein Pꝛe⸗ 


ſentment 16. Pꝛeſentment 21. 


G12antee of a Tlard, Vid. Pzeſent⸗ 
ment 23. 


G2anto2 and Gzantee, Vid. Uſurpa- 
tions, 26, 28, 29. 


1. Every Man is ſuppoſed to grant that 
which he lawſully may. | 
2. That a Matter granted by the Word 
conceſſit, which cannot paſs but by a 
Kelece, muſt be pleaded as a Releaſe, 


tho' the Word of the Deed be conceſſit, 


234. 


G2ants and Leaſes by Spiritual 
Perſons. 


1. The Statute of 32 Hen. 8. cap. 28. /eF. 1. 
of Leaſes by Spiritual Perſons, and 
a Comment upon that Statute, 47, 48, 


49. 
2. That before that Statute, Biſhopg, &c. 
might have made long Leaſes, 47. 
: 


3. That Leaſes not confirm'd by the Per- 
ſons neceſſary thereto, expired wit! 
the Life of the Leſſor, ibid. 

What Confimations were neceſſary |; 
that Statute, 7619. 

What Leaſes they might make w17/- 
out ſuch Confirmation, ibid. 

That the Leaſe muſt be by Indenture, 
ibid. 

That the old Leaſe muſt be /urrender'd, 


48. 

That the Words of the Statute let 79 
Farm or occupied by the Space of 21 Years, 
extend only to the ſecond Part of the 
Disjunctive, ibid. 

9. What Eftates are within the Statute, 

ibid. 

10. That a Leaſe has Exiſtence within the 
Statute, tho' the Lands remain in the 
Hands of the Biſhop, ibid. 

11. A Conſtruction of the Words, w17t/- 
out Impeachment of Waſte, 1bid. 

12. There muit not be a double Leaſe in 
being at one and the ſame Time, 49. 

13. That the Words Parſon or Vicar extend 
to a Prebendary by Conſtruction, 49. 

14. That nothing can be demiſed by this 
Statute, but ſuch Eſtates out of which 
a Rent may be reſerved, 49, 50. 

15. The Words of the Statute being for 
Leaſes not above 21 Tears, or for three 
Lives, one or other, and not both, to 
be made, 49. 

16. That the Statute does not extend to 

Leaſes of Tithes, becauſe they conſiſt of 

Things to be taken away; and wherein 

no Diſtreſs can be had, ibid. 

17. The Statute of 1 Eliz. with a Com- 
ment thereon, that a Leaſe by one who 
ſuppoſes himſelf a Biſhop, who 1s not 
ſo, is void as to the Succeſſor, 50. 

18. Tho' all judicial Acts done by him 
ſhall be good, ibid. 

19 Whether a Leaſe by a Parſon de fats 
who was afterwards deprived, (he being 
mere laicus) ſhall bind the Succeſſor, 
the Leaſe being confirmed, ibid. 

20. A Conſtruction on the Words of the 
Statute, Parcel of the Poſſeſſions of their 
Biſhoprick, 1bid. | 

21. Where the Confirmation by the Biſhop 
of a Leaſe by the Archdeacon, of a Par- 
ſonage appropriated to his Archdea- 
conry, was held not to be void, 31. 

22. Whether the Acceptance of Rent by 
the Succeſſor, ſhall bind him, ibid. 

23. What Leaſe is actually void, or what 
only voidable by the Succeſſor, ibid. 
24. A Conſtruction on the Words where- 
upon, the accuſtomed yearly Rent, or more, 


ſhall be reſerved, 51, 52. 
25. What 


G 


H 


25. What Grants, ſhall bind the Biſho/ 
himſelf, tho* not the Succeſſor, 52. 

26. What Grants of Offices are good by 
them, and what not, 52, 53. 

27. A Conſtruction of the Words payable 
yearly during ſuch Term of 21 Tears, 53. 

28. The Statute of 13 Eliz. cap. 10. of 
Leaſes by Bodizs Politick or Corporate, 
ibid. 

29. That a Chapter without a Dean is 
within the Statute, tho the Words of 
the Statute are, of any Dean and Chapter, 
53. Marg. ; 

30. A Leaſe by a Biſþop is out of this Sta- 
tute, ibid. 

31. AConſtruction of the Words All ge ni 
Conveyances and Eftates, to be made, done 
or ſuffer d, by any Maſter and Fellows ; 
that it extends to a Fine levied, and 
five Years paſſing, ſo that it did not bind 
the right of the Maſter and Fellous, but 
that they might enter, and avoid the 
Fine, 54. 

32. A Conſtruction of the Words to any Per- 
fou or Perſons, Bodies Politick, or Corporate 
that the Queen was bound by this Sta- 
tute, ſo as to be diſabled to take, ibid. 

22, A Conſtruction of the Words, or three 
Lives, that it extends to a Leaſe made 
to one Perſon for three Lies, 55. 

34. A Conſtruction upon the Words, where- 
upon the accuſtomed yearly Rent or more 
bz reſerved, that the Statute does not ex- 
tend to cafual or accidental Services, 1bid. 

35. A Conſtruction upon the Words in this 
Statute, and fayable yearly during the 
Term, that the Rent may be payable 
at two Feaſts inſtead of four Feaſts, 56. 

36. That a Grant of an Advow/on by a 
Biſhop for 21 Years, is void as to the 
Queen or Succeſſor, tho' not ſo, during 
the Biſhop's Life, ibid. 


37. That a Leaſe by a Parſon, tho' con- 


firmed, is voidable by the Succeſſor, ib. 

28, That the Confirmation of the Patron 
and Ordinary, does not make it their 
Deed, 56. Marg. | 

39. Yet the Confirmation is ſo far neceſſary, 
that it 1s a Leaſe for no longer Time 
than it is confirmed, ibid. 

40. That a Thing done, may amount to a 
Confirmation in Law which was not an 
expreſs Confirmation in Fact, ibid. 

41. A Conſtruction on the Words of the 
Statute that ſuch Leaſes ſhall be utterly 
void to all Intents and Purpoſes, 56. 

42. Where Acceptance of the Rent, by the 
Succeſſor, ſhall bind him, and where 
not, 57. ; 


——— — 


43. Where the Incumbent's Entry to avoid 
a Leaſe, ſhall avoid it as well for the 
Benefit of his Succeſſor, as for his 
own, 57. 

44. That Leaſes without Impeachment of 
Waſte are within the Equity, tho' not 
the Letter of this Statute, 76:4. 

ſentment 15. 


Vid. 5 
Pꝛeſentment 23. 


Guardian in Chivalry, Vid. Aſſize of 
Darrein Pꝛeſentment 9. 18. 


Guardian. 
Aſſize of Darrein Pꝛe⸗ 


Guardian of the Spiritualties. 
Pꝛeſentment 2 


Vid. T&cleit to the Bilhop 18. 


1. When Lapſe ſhall incur to the Guardian 
of the Sprritualties, and when not, but 
to the King, vid. Lafſe 37, 40. 

The Guardian of the Hiritualties can't 
confirm a Leaſe, tho' he may admit a 


Clerk, (34.) pl. 7. 


H. 


Deir. 


Afſize of Darrein Pꝛe⸗ 
ſentment 17. 

Pꝛeſentment 20. 

Clurpattons 9, 34. 


— 


Vid. 


That the Heir in Reverſion is within 
the Meaning of the Statute of Meſtmin- 
minſter 2. 144. 

That it extends to Heirs that are in 
Ward, as well as to thoſe out of Ward, 
140. 

3- But not to Heirs under Age unleſs out 

of Ward, 141. 

4. That it extends to Heirs only by Di/- 
cent, and not to Heirs by r 
therefore not to the Heir of him in 
mainder, 140. 

5. An Heir is not received to traverſe a 

Title found for him, Vid. Tab. Tit. 

Traverſe 13. 


Z 2 2 I. Miterate. 


* 


I. 


Illiterate. 


Nullity. 
Ozdinary 5. 


If an Office of Learning be given to a 
Man utterly illiterate, it is a void 
Grant, 2. 


Immediate O2dinary, Vid. Reſigna- 
| tion 5. 


Tmpeachment of Taſte, Vid. Szants 
. 1 by Spiritual Perſons, 
Ab. Ne 11. 


vid. $ 


ö 


Implication, Vid. Averment, Tab. 
No 11. 44. 


Impꝛopziations. 


1. That Improtriations are Lay Fees, and of 
a mere temporal Nature; and tho it is 

ſaid in the Codex that they are no 
where call'd Lay Fees in the Acts of Par- 
liament, yet it is true that the Act of 
32 Hen. 8. cap. 7. gives Impropriators 
Actions for their Inheritances and 
Tithes, and calls em Lay Fees, or that 
which is ſynonimous, 12, 13. 

That a Church appropriate before the 
Diſſolutions, was not grantable over, 
becauſe the Body to which it was ap- 
propriate, was perpetual Parſon; and 
it was by the Statute of Diſſolutions, 
only it became grantable over, there- 
fore it could not be otherwiſe than a 

Lay Fee or Temporal Inheritance, 12. 

3. The Statute of 32 Hen. 8. cap. 7. a 
points that Impropriators who ſhall be 
diſſeiſed, wronged or otherwiſe kept | 
out of their lawful Inheritance, ſhall 
have a Pracipe quod reddat, Aﬀſize, Ce. 
and other original Writs, 13. 

4. There was a Neceſſity for the Act of 
Parliament to appoint a Remedy for 
the Impropriator for his Tithes, 14. 

5. The Impropriator is obliged to repair 
the Chancel, and 1s entitled to the beſt 
Seat, 50. pl. 23. 


Incident. 
1. If the Parſon makes a Leaſe of his 


Parſonage, the Vicarage paſleth as inci- 
deut to it, 8. 


2. So of a Leaſe of the Refory, the Tithe; 


and Offerings paſs as incident, (38.) 

3. A Difference where Things are at. 
rally incident to others, and where they 
only have a Power of being ſo, (38. 
el. 11. 


Incontinence, Vid. Oꝛdinary ;. 
Incumbent. 


Commencement of PPleas. 
Judgments. 
Pleadings. 

(Urit to the Biſhop 15. 


When the Iucumbent is made a Ei/hop, 
and hath a Diſpenſation, he may ſti! 
plead as Incumbent, 234. fl. 3. ( 40.) 


pl. 3. 

Of the Death of an Incumbent before Ad- 
miſſion, Vid. Pꝛeſentment 48. 

When the Incumbent is to be removed 


by a Wii to the Biſhop, Vid. Urit 
to the Biſhop, Tab. 21. 


Vid. 


Indenture, Vid. Gzants and Leaſes 
by Spiritual Perſons, Tab. Ne 6. 


Tidution. 


"Admiſſion. 
Aſſize of Darrein Pꝛe⸗ 
ſentment 21. 
Collation 1. 
Depivation 2. 
Inſtitution 3, 10. 
O2dinary. 
Þlenarty 6, 7. 
2eſentment 14. 
ight of Advowſon 3. 


Vid. < 


C 


1. Who is to induc, 98. fl. 1, 2, 3, 4. 

2. When the Induction void, not being 
done by the proper Perſon, ibid. fl. 5. 
3. That it is a Temporal Act, and the 
Party grieved is to have a Temporal 
Remedy, and 1s only cognizable at 

Law, 98. #l.2. 

4. And it being a Temporal Act, it is to 
be tried by the Country, 97. pl.2, 

5. To whom the Mandate for Induction is 
to be directed, 98. pl. 1. 

6. That the Clerk may repair to the Arch- 
biſhop for a Mandate to induct, 96. pl. 5. 
Marg. 

7. By whom to be executed, 99. fl. 7. 

8. The antient Form of Induction, 99. 


| L 9. The 


[ 


] 


9. The Manner of the Performance of it, 
99, — What ſhall amount to Inſti- 
tution and Induction, 100. 

10. That the Admiſſion, Inſtitution and 
Induction of the Clerk of a Perſon re- 
covering in the Actien will be good 
without a Writ to the Biſhop. 

11. Before Induction the Church is full 
againſt Subjects, but not againſt the 
Aing, 139. 

12. Before Induction the Parſon hath not 
the Temporaltics, ibid. 


Inqueſt, Vid. Offices. 
Inquiry, Vid. Writ to the Biſhop 4. 


Inſtitution. 


Admiſſion. 

Aſſize of Darrein Pꝛe⸗ 
ſentment 21. 
Biſhop 6. 

<- Collation 1. 
Depzivation 2. 
Induſtion 9, 10. 

| P2eſentment 14. 

_ Cſurpation 16. 


Vid. 


Inſufficiency. 


Pleadings. 
2 Writ to the Biſhop 11. 


Intereſt in a Thing, Vid. Aſcent. 


Vid. 


Intruſions. 


Ihe Nature thereof, and their ſeveral 
Kinds $1. 


Tointenants. 


Szants of Advowſons. 
D2dinary. 
Pꝛeſentment. 
Cſurpations. 


Vid. 


1. That the Preſentment of one did not 

put the others out of Poſſeſſion, 145. 

2. Two Jointenants of Lands, to them, 

and the Heirs of one, can't join in a 
Writ of Right, but otherwiſe of a Writ 
of Right of Advowſon, 167. pl. 3. 

Of Preſentments by Jointenants, Vid. Pre- 

- fentment 51. | 


12 


Iſſue inſulficient. 


When an ue is inſuſſicient, a Repicad.s 
is to be awarded, vid. Pleadings 37. 

What deem'd a good Iſſue, whether the 
Preſentee could ſpeak Welſh, 246. pl. I. 

An Iſſue upon the Avoidance by Kclg- 
nation is to be tried by the Country, 
246. pl. 2. 


— 
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VI 


Iſſue in Tail, Vid. Pꝛeſentment. 


Judgments. 


Quale Jus 5, 6. 

Right of Advowſotr. 
Clurpation 39. 

Crit to the Biſhop, Tab. 2. 


1. The Nature of Judgments of the Court 
conſider d by the Common Law, 142. 

2. By what Statute, and the Reaſon of 
making thereof, judgment was to be 
given upon a Default at the Grand Di- 
A Jud I 

3. That by a Judgment in a OQuare Impe- 
dit, the | Sc is in 3 mage 
Law removed, and the Inheritance 1s 
thereby reveſted and reduced to the Re- 
coveror, 78. pl. 6. 

4. And upon a Recovery the Patron may 
oe without a Writ to the Biſhop, 
ibid. 

5. But not where A. and B. are entitled, 
and B. is ſummon d and ſever d, and A. 
only recovers, 78. pl. 8. 

6. The Incumbent, till afual Removal 
by the Judgment, continues /ti{{ In- 
cumbent as to Strangers, 78. 0 14 

7. Where the judgment ſhall be with a 
Ceſſat Executio, and why, 178. pl. 6. 

8. By what Statute, Judgment might be 
given at the Aſſizes, and the Reaſon of 
making thereof, 148. 

9. Of the two Judgments in a Ouare Im- 
pedit, and their Conſequence, 242. 

ro. When a Writ of Error may be brought, 
and upon what Judgment, 249, 

11. That the two Judgments are ſo diſtin, 
that a Reverſal of the latter ſhall be no, 
Reverſal of the former, 246, 250. \ 

12. Where the Plaintiff or Defendant can 
have no Judgment, vid. Pleadings 36. 
and fol. 241. 

13. The Meaning of the Word Miſericor- 
dia in Judgments, 191, 192. 


Vid. 


Judiclal 


] 


K 


Judicial Acts. 


Advowſon, Tab. N? 17. 

Szants and Leaſes by Spiri⸗ 
Vid. tual Perſons, Tab, No 18. 

Officers. 

Reſignation. 


That an Appropriation of a Church is by | 


a Judicial Act, and therefore the Church 
can't be diſappropriate but by a judi- 
cial Act, 44. pl. 6. 


Jure Patronatus. 


1. Where the Biſhop may award the Writ, 
167. pl. 1, 3, 10, 11. 

2. Where it iſſues, pl. 2. 

3. At whoſe Coſts, 45 8 

4. Where the Ordinary on Kefuſal is a 
Difturber, pl. 8. | 

1. oa is to name the Commiſſioners, ibid. 
pl. 9. 

6. The Difference between a Jure Pairo- 
natus and a Juris Utrum, 168, pl. 11. 
Marg. 

7. Where there ought to be two Writs, 


and whoſe Clerk the Biſhop is to admit, 


and when to excuſe him from being a 
Difturber : and why, ibid. pl. 13, 14, 13, 
16. 

8. That antiently this Writ iſſued on every 
Preſentation, 168. pl. 21. 

9. How the Writ is to be executed, 169. 


Jurildiction Spiritual. 


1. That the King was originally the Head 
of the Church, and had original Spiritual 
Iuriſdiction, 40, 41. 

2. The Act of 1 Eliz. cap. 1. was not in- 
troductive of a new Law, but only de- 
claratory of the old, 41. : 

3. Both Clergy and Laity were originally, 
under God, ſubject to the King's Juriſ- 
diction, 261d. 

4. By the Temporal Judges he diffuſeth his 
Juriſdiction for the Peoples Service in 
Matters Iemporal; fo does he his $piri- 
tal Juriſdiction, by his Spiritual Judges 
in Matters Eccleſiaſtical, ibid. 


5. When Eccleſiaſtical Laws were fir/t| 


made Uſe of in Englaud, and from 
whence they proceed, 41, 42. | 
6. When the Pope firſt claim'd Eccleſia- 
ſtical Juriſdiction in England, 42. 
7. The Statutes which declare ſuch Claim 
to be an U/urpation, ibid. 
NY 


| 


8. The feveral ſtated Times when the ſe- 
veral Kingdoms of Europe ſubmitted to 
the Pope's Supremacy in Church Matters, 


tid. 

9. The Time when the Kings of Enola 
threw it off, ibid. ; ag 

10. Matters partly of Spiritual Cognizance 
and partly of Temporal, (that in the 
Siritualiy being the F the Law 
ſubmits it to the Judgment of the Spi- 
ritual Court. 


11. The Juriſdiction of the Archbiſh 
and Biſhop, 98. 


Juris Utrum, Vid. Jure Patro⸗ 
natus 6. 


1. A Vicar could not have a Juris Utrum, 


before the Statute of 14 Ed. 3. c. 16. 6. 


2. Who ſhall have this Writ, 7. 


Jury. 


- Trial. 
Vid. J Gerdi. 


Of the finding of the Jury, vid. Writ to 


the Biſhop 10. 


7— — 


K. 


King. 


ſAdvowſon. 

Gzants. 

Judgment. 

Kr _ Spiritual. 

.1 ; Lapſe. 

Vid. 7 Plurality. 
Nerogative pleading. 

reſentment. 


| Cſurpation. 
C Crit to the Biſhop. 


1. The Hing was originally the Head of the 
Church, and originally had Spiritual 
Juriſdiction, 40, 41. 

2, He 1s the Fountain and Original of all 
Juriſdiction, as well !Temporal as Spiri- 
tual, and the indifferent Arbitrator 
therein, 41, 98, 

3. He may preſent to a Church by Parol, 
or by Letters Patents, and under any 
Seal, 83. 

4. He may revoke his Preſentment at 

any Time before Induction, 84. Let- 


ter T. 
5. If 


R 


5. If he be deceived in his Preſentment, 
it is void, and he may preſent again 
before any Removal of the Incumbent, 
and without a Qare Impedit, 80. 

6. He ſhall have the Preſentment upon 
his Prometion of the Incumbent to a Bi- 
ſhoprick, 64. 

7. What ſhall amount to a Revocation of 
the King's Preſentment, that would 
not in the Caſe of à Subject, 84, 85. 

8. The Church is never full againſt him 
till Induction, 139. 

9. Flenarty is no good Plea againſt the 
King, 215. Pl. 1. 

10. He ſhall have a Writ to the Biſhop 
tho' he be not a Party to the Suit, if « 
Title be clearly found for him, and be 
apparent upon the Record, 172. 

11. And he may have a Scre fucias upon 
a Judgment obtained in a Pyuare bmpe- 

. dit by one Outlawed, 173. 

12. The Iemporalties belong to him, and 
therefore by the Death of the Biſhop, 
he, and not the Executors of the Biſhop, 

- ſhall have the Preſentment, 65. 

13. When he ſhall be the Patron of a 
Chapel. 

14. In what Caſes he may grant a Diſpen- 
ſation, ſo as to prevent an Avoidance, 
109. | 

15. Where the King ſhall have the Pre- 
ſentment, vid. Preſentment. 

16. A Reſignation cannot be made to the 
King, ICI. pl. 2, and Reſignation, Tab. 

O 2 


17. He loſes his Turn, where his Title is 
by Lapſe, and the Party preſented by 
another, dies incumbent, (4 1.) pl. 12. 

18. But he cannot have an Uſurpation 
made upon him, 132. 

19. If a Subject grants the next Avoid- 
ance to a Man and his Heirs, yet it is 
but a Chattel, and ſhall go to the Exe- 
cutors ; but when the Temporalties are 
in the Hands of the King, at his Death, 
all Preſentations deſcend. to his Suc- 
ceſſor, (42.) pl. 18. 

20. The King is bound by the Statute of 

22 Car. 2. cap. 11. tho not named; fo 
that, upon ſuch Union, he ſhall zo: 
have the firſt Preſentment, unleſs it be 
his Turn, 21. 

21, If a Title appears for him, he 1s not 

bound by the Incumbent's Plea of Ple- 
narty of the King's Preſentment, but 
ſhall have a Writ to the Biſhop upon a 
proper Suggeſtion on the Roll, 177. pl. 2, 3. 

22. That he is bound by the Statute of 
32 Hen. 8. c. 28. of Grants and Leaſes 
by Spiritual Perſons, 54. and ſee Tab. 
Tit. Grants and Leaſes, Sc. No 32, 


Knight, Vid. Bar. Tab. No 10. 
The Plaintiff being made a Knight, pend- 


ing the Suit, its Conſequence as to a 
Mrit to the Biſhop, vid. Mrit to the Bi- 
ſhop, Tab. No 12. 


Laple, 


Collation 7. 
via, 2 Qonatives 12. 
) Pꝛeſentment 16, 30. 
Writ to the Biſhop 17. 


1. Lapſe, what it is, and the Commencement 
thereof, 117, 118. Letter O. 

2. That it is but a Iruft to do an Act in 

Default of the Patron, and can't be grant- 

ed over, 118. pl. 11. 

3. And as it can't be granted over, fo nei- 
ther can the Ordinary diveſt it to any 
other Purpoſe, ibid. 


4. In what Caſes Lapſe ſhall incur to the 


Ordinary, 123. 

5. The like where the Church is in Lili- 
gation, ibid. pl. 1. Letter U. 

6. Where not, upon a Refuſal by the Bi- 


ſhop to admit, &e. ibid. pl. 2. 124. pl. 4. 


and why. 
7. Where it ſhall incur to the Biſhop, he 
being not named in the it, ibid. pl. 3, 
8. If the ſix Months incur before a Writ 
to the Biſhop, ibid. 


9. Before the Keceipt of the Writ by the 


Biſhop, 126. þl. 3. 
10. So upon a Writ of Error brought, 124. 
pl. 4 


11. Otherwiſc it he had been named in the 


Writ, bid. pl. 5. 
12. Not where it ariſes by his own Act, 
ibid. pl. 6. 


13. Not of a Benefice without Cure of 


Souls, ibid. pl. 7. 
14. In what Caſes Lapſe ſhall be prevented 
by naming him in the Writ, 123. 
15. Not where there is a Default in th 
Patron, 123. Letter X. pl. 1. 
16. The Quare Incumbravit ſhall prevent it, 
$24. 2. 

17. It ſhall be prevented, tho' the Bene- 
fice be void by Plurality, and the Judg- 
ment be affirm'd, tho fix Months paſs 


pending the Writ of Error, 124. pl. 3. 
4 A 18, What 
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18. What Time the Patron ſhall have to 
preſent before Lapſe ſhall incur, 119. 
Letter P. 

19. The Difference between the Common 
Law of England, and the Laws of Hol- 
land, relating to Lapſe, id. 

20. How the ſix Months ſhall be recton d, 
and when to commence, 119. Letter Q. 
65. pl. 3. Marg. 143. : 

21. The Laws of Scotland relating to the 
Time of the Commencement of Lapſe, 


120. Letter Q. pl. 5, 


22. When the ſix Months ſhall be reckon'd | 


from the Notice, and when from the 
Avoidance, 120. Letter Q. Pl. 6, 8, 9, 10. 

23. In what Caſes Lapſe ſhall incur by 
Notice, and where without, 120. Let. R. 

24, Where it ſhall incur after Notice to 
the Patron, 121. pl. 6. 

25. Lapſe ſhall not incur to the Biſhop, 
without Notice upon a Reſignation, 121. 
pl. 7. and why, Marg. nor to his 
Succeſſor, ibid. pl. 8. 

26. Nor to the King, and why, bd. pl. 9. 
Lands NA... | 

27. So upon a Deprivation, and why, ibid. 

28. That the Preſentment ought to be 
within ſix Months from the Avoidance, 
and not from the Notice, ibid. 

29. In what Caſes Lapſe ſhall incur with- 
our Notice for a Reaſon collateral, where- 
as otherwiſe Notice ought to have been 
given, and in what not, 121. 

>0. That when the Temporulties are in 

the Hands of the King, the Guardian 
ought to give Notice, pl. 121. Letter 8. 

FF > 

8 Where the Notice ought to be Perſo- 

nal, 122. pl. 1. Where not, ibid. in 
the Marg. and pl. 2. N 

22. The Difference as to Notice where 

the Avoidance is by the Common Law, 
and where by the Statute, 122. þl. 3. 

33. Where the Incumbent 1s bound to take 
Notice at his Peril, ibid. 

34. Where Notice is neceſſary, by whom it 
is to be given, ibid. ; 

35. That it ought to be certain, ibid. 

36. When Lapſe ſhall incur to the Ang, 
and where he, and not the Guardian of 
the Hiritualties is to have it, 125. pl. 2. 

37. The King cannot have Lapſe, but 
where the [nferior Ordinary might have 
had it before, 118. pl. 11. 125. Let. Z. 


Il. 3. : 
38. Where it ſhall accrue to the Aing, 
and not to the Executors of the Ordi- 
nary, 125. Letter Z. pl. 5. 118. pl. 11. 
29. Where it ſhall accrue to the Guardian 
of the Hiritualties, 125. Plz. Marg. 
2 


40. In what Caſes, after Lapſe incurr'd 
it may be taken away, 126. i 

41. By preſenting before the Church is full 
by Collation, 126. Letter A. pl. 1. 

42. As a 7ortious Col lation does not put 
the Patron to his Quart Impedit, fo nei- 
ther will it oft the King to whom 
Lapſe had incurr'd, of his Preſentment, 
x of the Collatee dies Incumbent, 127. 
pl. 5. 

43. So neither is a tortious Collation to be 
purg d by the Lapſe of the ſix Months, 

ut the Patron may preſent at any Time 
before a new Collation, 126. pl. 5, 

44. It is {aid to be o eit if Lapſe be in- 
curr'd to the Metropoluan, for that takes 
away the Patron's Preſentation, ib. pl. 6. 

45. Lapſe to the Ning, is not to be taken 
away by the Patron's Preſentation, and 
why, 127. pl. 2. 

46. Not even tho' the Patron's Clerk be 
iuducted on ſuch Prefentment, 127. pl. 3. 

47. So of a Collation by a Dean, to a Free 
Chapel, 1bid. pl. 4. 

48, But the King's Title by Lapſe is gone 
if he loſes it once, and he can't take it: 
up after the Death of the Incumbent, 
preſented by Uſurpation, 127. pl. 3. 
Marg, 

49. Otherwiſe 1t-the Incumbent be depri- 
ved, or reſigns, or refuſes to pay his 
Tenths; for which the Biſhop collates, 
becauſe it is the Incumbent's own Act, 
127. pl. 6. | 

50. It is ſaid to be otherwiſe in Caſe of a 
Refignation, 127. pl. 7. 


Law, 


| 


Averment, Tab. No 8. 
Occlarations 10. 
IH Ouplicity x. 
Vid. < Judgments 1, 3. 
| Dfficers, 
JPleadings 31. 
Union. 


C 


1, Aus vel conſtructio legis, nemint facit in- 
juriam, 15, 16. | 

2. Omne diſſolvitur eo modo quo colligatur, 
Is. 101; 

3. Adus legitimi non recipiunt modum, 97. 
4. Where the Law, upon a Matter falſe, 
will conſtrue it fraudulent, 16. pl. 17. 
5. That the Law is an Enemy to Fraud, 

16, pl. 18. 
6. The Law takes every Man's Plea moſt 
ſtrongly againſt himſelf, Vid. Pleav- 


ing, Tab. Ns 33. 


Laymen. 


- . - —— _ — — ” 


Laymen. 


Oonatives 11. 
VIA 2 Nullity. 
Leaſes fo2 Lives, Vid. G2ants and 
Leaſes by Spiritual Perſons, Tab. 
1 


Leaſes by Spiritual Perſons, Vid. 
O2ants and Leaſes, &c. 


Leaſes of Tithes, Vid. Sꝛants and 
NO by Spiritual JIcrſons, Lab. 
e230; 
Leaſe voidable, Vid. Eviition. 
Leſſee fo? Life, Vid. Pꝛeſentment 47. 


Leſſee at Mill, Vid. Aſſize of Darrein 
Pꝛeſentment 9. 


Leſſce fo; Pears, Vid. Aſſize of Dar- 
rein Pꝛeſentment 9. 19. 


Leſſo? and Leſſee, Vid. Cſurpations 29. 
Letters Patents. 
| } Siunts of the 15. 
Vid. Szants of the King. 
Pꝛeſentment 6, 8, 10. 
Letters Teſtimonial, Vid. Oꝛdinary 5. 
Lite of the Parties. 
Wan to be averr'd, vid. Averment, Tab. 
9. 
Limitation, 


| 


| _ 
Vid. 5 
Offi 


M. 
Mandate. 


1. Mandate to grant Diſpenſation, 
Commendum, Tab. N* 6. 

2. Mandate to grant Induction, vid. In 
dluction, Tab. N 6. 


did. 


WP 


Manſlaughter, Vid. Orvinary ;. 
| 
Pere Laicus. 


Szants and Leaſes by Spiri 
tual Perſons, Tab. Ne 17. 
ters. 


Melne Conveyance. 


Where not to be traverſed, Vid. Tra- 
verſe, Tab. No 9. 


Metropolitan, Vid. Writ to the Bi⸗ 
ſhop, Tab. No 18, 19. 


Miſnomer, Vid. TArit to the Biſhop, 
Tab. Ne 11. 


Mittimus, Vid. Office, Tab. No 6. 


Moꝛtmain, Vid. Plenarty, Tab. No 5. 


1. The Derivation of the Word Mortmazrn, 
and what it ſignifies, 34. 

2. The Statute of 7 Ed. 1. ſtat. 2. Auno 

Dom. 1279. againſt aliening Lands in 

Mortmain, i bid. 

3. 77 Reaſon for making the Statute, 

ibid. 

4. The Devices uſed by the Eccleſiaſticks, to 

creep out of the Statute, 25. 


By the Act primo Marig, the Act of Limi— 
tation of 32 Hen. 8. ſhould not png 
to Writs of Right of Advowſon, Writs © 
Aſſize of Darrein Preſentment, or Quare 
Impedit 148. 


Livery, Vid. Advowſon, Tab. 13. 


1. The Siguification thereof, for what Rea- 
ſons inſtituted, how to be ſued out, 
when it was /ſubſiſting, and when, and 
by what Statute aboliſhed, 67. 

2. By what Statute the Court of Wards 
and Liveries was erected, and by what, 


aboliſhed, 57. 
London, Vid. Union. 


5. The Statute of 13 Ed. 1. c. 2. made to 
prevent the Miſchieſs which had ariſen by 
thoſe Devices, which the Ecclefſtaſticks 
had found out to evade the Statute, ibid. 
6. That tho' the Words of the Statute are, 
Ii here Eccleſiaſtical Perſons are Deman- 
dants; yet by the Equity of the Sta- 
tute, 1t extends to Caſes where they 
are Ienants or Defendants, ibid. 
7. That the Statute extends to Kecovertes 
by Verdifts, as well as to Recoveries by 
Default, 36. 
8. The Times when the Lords Mediate or 
Immediate may enter for Morimain, ibid. 
9. When the Jury ought to find a Licence 
to alien in Mortmain, and when not ne- 


* 


ceſſary, ibid. 2 
| 10. That 


tt. 


O 


10. That the chief Lords of the Fees, by 
the Statute of 13 Ed. 1. cap. 32. of En- 
try for Mortmain, may take their Chat- 
lenge, tho' under Age, 36. 

11. The Statute of 1 &5 2 P. M. encou- 
raging the Alienation of Lands in Mort- 
main, 32. | 

12. 17 Car. 2. cap. 3. ſect. 7. of Impropria- 
tions to be given to Churches, id. 


Murder, Vid. Ozdinarp, Tab. N? g. 


C— 


N. 


Ne admittas. 


1. Of a Writ of Ne Admittas, 184. 

2. The Form thereof, and when and where 
to be ſued out, 21d. 

3. The Form of the Writ, upon a Certiorari 
having been returned by the Chief Ju- 
ſtice of the Common Pleas, that there 
was no Suit there depending, ibid. 

4. Not to be ſued out upon a Writ of Right 

of Aavowſon, becauſe the Inheritance in 
the Advowſon, and not the Preſentation, 
18 thereby recoverable, 186, 


Meceſſity. 
Of Ads of Neceſſity, Vid. Officers. 


Nil dicit, Vid. Crit to the Biſhop. 
Nomination, Vid. Avoidance 9. 


Non-Reſidence. 


1. A Conſtruftion upon the Statute of Non- 
reſidence — where the Reſidence was to 
be— whether it was confined to the Par- 
Jonage, or extended to other Houles with- 
in the Fariſh, 59. 

2, What is a good Excuſe for Non-Reſi- 
dence, 60. 

3. That the Abſence muſt be voluntary, 
and not occaſion'd by an Inhibition, 58. 

4. That this Statute did not extend to an 
Abſence of the Parſon, where he had 
let to the Curate, and the Curate to an 
under Leſſec; but the Abſence of the 
Curate was that which made the Leaſe 
void, ibid. | 

g. That the Clauſe of the Statute of 13 El. 
cap. 20. That Leaſes were to endure no 
longer than the Leſſors (being Parſons, &c.) 
Tor: He 


ſhould be ordinarily reſident, is repealed 
by 14 El. cap. 11. ect. 15. ibid. 

6. The Manner of pleading this Clauſe of 
of the Statute, 58. 

7. A Proviſo that the Act of Non-Reſidenc: 
ſhould not extend to Perſons in the 
King's Service beyond Sea, 60. 


Nonſuit, Vid. Bar. 


Of Nonſuits after Appearance, vid. Writ ts 
the Biſhop, Tab. N“ 12. 


Nullity. 


i. A Preſentment of a Layman, is a mere 
Nullity; fo of a Woman, 76. pl. 6. 8. 
2. A Perſon literate preſented, is not a 

mere Nullity, ibid. pl. 7. 


Nullo habito reſpetu Damnozum, 
Vid. Writ to the Bithop, Tab. No. 14. 


O. 


Occupancy. 


1. There can be no Occupancy of Copy bold 
Lands, and why, 57. Marg. 


Where an Occupant may be puniſh'd 
for M te, 57. 


= 


Officers. 


Acts done by an Officer De Fa#o (tho 
not de Jure) which are Acts of Neceſſity, 
are good, the Law favouring the Acts of 
one in reputed Authority, tho' not ſo of 
voluntary Acts, and which are not of 
Neceſſity, 50. 

So a Leaſe by one who ſuppoſes himſelf 
a Biſhop, who is not ſo, is void as to 
the Succeſſor ; and yet all judicial Acts 
done by him ſhall be good, 71d. 

. But a Leaſe by a Parſon de ſucto, who 
is afterwards deprived (he being mere 
Laicus) ſhall bind the Succeſſor if the 
Leaſe be confirmed, ibid. 


Offices found fo the King by Tnqueſt. 
Vid. Qſurpations 34. 


1. The Nature of an Offce found for the 
King, — by whom and how, — and of 
the Effet and Conſequences thereof, 66. 
Let, F. pl. 1. Marg. 

| 2. 14 Ed. 


2. 14 Ed. 3. cat. 8. relating to Offices to 
be found for the King, 66. 

2. 34 Ed. 3. cap. 3. relating to Inqueſis of 
Office, bid. 


cap. 14. tat. 1. concerning 
Inqueſts of Office to be travers d, 67. 

1 H. 8. cap. 8. relating to [nqueſts of 

5. 3 H. 8. 0 Office, 66. 

6. An Office ought not to be received in 
Evidence, unleſs it be brought into 
Court by Mittimus under the Great Seal, 
173. 

15 8 Caſes the Hing ſhall be in 
Poſſeſſion, without an Office; in ſome by 
an Office without Serzure ; in others not 
till Office and Serzure, 244. 

8. The true Patron is not to be ouſted by 
a falſe Office, ibid. 

9. He may traverſe the King's Title found 
by the Office, and 1s not obliged to a 
Traverſe of the Office, ibid. 

10. But he can't traverſe the King's Title 
without making a Tiile in himſel/; which 
the King may traverſe, or maintain his 
own Title, 243. pl. 1. 

11. When an Office is found of two Things, 
they are both to be anſwer'd in the 
Caſe of the King, 243. 

12. The King may be entitled to an Ad- 
vowſon in Ce, by Office, as well as 
to an Advowſon appendant, 243. 

13. A Defef in the Office found, may be 
ſupplied by the Declaration upon ſuch 
Office, 245. pl. 3. 


Ozdinary. 

| ＋ 

. apſe. 
Vid. H Pleabings. 
Cſurpation. 


1. The Meaning of the Word, and from 
whence derived, 26. 

2. What it ſignifies when added to Juri/- 
dition, ibid. 

3. The ſeveral Powers of a Biſhop as Or- 
dinary, 27, 28. 

4. His Power of Collation, 1s from his Of- 
fice, to provide a Parſon for a Church, 
in Default of the Patron, 43. | 

5. His Power in the Time of the Va- 
Cancy, 26, 

6. Of the Ordinary's Power and Intereſt 
in Caſe of Lapſe, Vid. Laple, 3, 4, 5, 
6. 0; 10. 

7. His Power of uniting Churches, Vid 
Union, I, 5, ©, 14, 19, 20. ; 

8. His Power of Vicarages, Vid. Uica⸗ 
rages. ; 7 

9. The Ordinary may admit which Clerk 

he pleaſes where two are preſented, and 


the Preſentment of one is re before 
Admiſſion, 84. Leiter T. pl. 5. 

10. What is a good Plea for him upon a 
Duare non admiſit, 187. And where 
he ſhall be excuſed upon that Writ, 
187, 188. 

11. What Time the Ordinary ſhall have to 
examine the Perſon preſented, 86. Let- 
ter X. 

12, By the antient Canons he was allowed 
two Months, but by the Canon of 1 Fur. 
only 28 Days, 1bid, 

13. Tis a good Plea for the Ordinary to 
excuſe him from being a Difturber, to 
lay, ihat he took Time to look into the 
Suſficienry of the Freſentee, and bid him 
come again, which he did not, within the 
fix Months, 86. Letter X. Marg. 

14. But if he defers the Admiiſion too 
long, or refuſes a Clerk, and then ad- 
mits him after ſuch Refuſal; and after 
a ſecond 1s preſented ; that makes him 
a Diſturber, 86. Letter A. pl. 3,4. _ 

15. What ſhall be a good Cauſe for the 
Ordinary to reſuſe the Preſentee, in Re- 
ſpect of the Party preſenting, 87. 
By Excommunicution, Let. V. Pl. 1. 
When all the Jointenants don t preſent, 
wid. Pl. 2. Or all the Crantees, 
ibid. pl, 3.— Or all the Coparceners, 
ibid. pl. 4. 

16. What ſhall be a good Cauſe for him 
to refuſe the Preſentee in Reſpe& of 
himſelf, 87. All thoſe Things 
which are ſufficient Cauſes of Depriva- 
tion, are ſufficient Cauſes of Refuſal, 88. 

as Ferjury, being a Villain, 

of the Ordinary's own Knowledge, 

a Simoniack unlearned in the 

Language of the Country Inconti- 

nence Murder Manſlaughter — 

Herefy, Schiſm, &c. —— Crimes which 

are mala in ſe but otherwiſe of 

Crimes which are only mala prohibita, 

as haunting Taverns, Gaming, Flurality, 

or for being unlearned in the Creek 
or Hebrew Tongue, or for want of Lis 

Letters Teſtimonial, 88. 


_— 


P. 
Pardon. 


A Pardon by Ad of Parliament ſuperſedes 
the Deprivation, and the Sentence need 
not be reverſed, to put the Party in ftatu 
quo, 117. Pl. 5. 0 
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Pariſh. 


That Parochia and Diocæſis originally had 
no Difference between them (33. 


Pariſhioners. 


They may have the Choice of a Vicar by 
Preſcription, 5. fol. 8. pl. 8. 


Parochial Church and Chapel. 


: Chapel 4, 9, 12. 
Vid. 1 Bonativis 9. 


Parſon. 


Biſhop 7. 

Collation 7. 

G2ants and Leaſes by Spiri⸗ 
tual Perſons, Tab. N“ 19. 


Vid. 


1. The Parſon without the Conſent of the 
Patron and Ordinary, cannot bind his 
Succeſſor, 23. 

2. But with it, at Common Law he might 
have charg'd the Glebe to enure after his 
Death, 7b:d. | 

3. Otherwiſe, fince the diſabling Statutes 
of Queen El:z. 

4. And when he did charge the Glebe, ſo 
as to bind his Succeſſor, it muſt have 
been by apt Words, 7:4. 

5. Where the Incumbent fhall be charg'd 
with an Annuity as Farſon, and not as 
Vicar, 24. 

6. The * and not the Parſon who 
reſigns, ſhall be chargeable with the 
Arrears of an Armuity, becauſe he is 


chargeable in Right of the Parſonage, | 


24. Pl. 8. 

7. A Parfon hath the entire Fee, and where 
it is {aid to be otherwiſe, it muſt be 
underſtood as to bringing a Writ of 
Right, pl. 9. 

8. The Parſon of Common Right is to pre- 
ſent to the Vicarage 5. Vid. Preſentment, 
Tab. 19. 

9. A Parſon can't preſcribe againſt the Vi- 
car's Endowment, 9. 

10. The Parſon's Intereſt in the Church and 
Coney, and what he may demiſe, 
ibid. 

11. He may have an Action of Treſpaſs, 
or an Aſſize of Nuſance, of his Rectory, 


Parſon appꝛopꝛiate. 


1. A Parſon appropriate might, before 
the Statute of Diſſolutions, with the 
Conſent of the Ordinary, create a Vi- 
carage, I. 

2. A Parſon appropriate differs from an- 
other, in nothing but that the latter 
is for Life, and the other perpetual, 


(36.) pl. 3. 
Parſon de fafto, 


Gtants and Leaſes by Spiri⸗ 
tual Perſons, Tab. N“ 19. 

Offices. 

Nullity. 


Vid. 


Parſonage, Vid. Union 14, 15, 16. 


Parſonage app2op2iate, Vid. Anion 17. 
Parſonage pꝛeſentative, Vid. Anion 17, 


Particular Eſtates, Vid. Occlara- 
tions 5. 


The. Commencement of particular Eſtates 
are to be ſhewn in the Pleadings 202. 


Partition, Vid. Advowſon, Tab. 8. 


Patron, 


CO Biſhop 8. 
Coftatron 1. 
Commendam. 
Donative . 
I Endowwment ö. 
Vid. < Judgments 4. 
Laptfe. 
Pꝛeſentment. 
Cicar 5. 
| Union, 
Crit to the Biſhop 15. 


1. The Patron hath not any Reverſion in 
the Glebe. 24. pl. 2. 

2, Nor during the Vacancy any Freehold, 
but it is in Abeyance, 25. 

3. Cant enter upon the Parſons Leſſee at 
Will, after Reſignation of the Parſon— 
wy _— any Action of Treſpaſs, 25. 
fl. 5, 6, 

4. Is not chargeable with an Annuity due 
from the Parſon, 23. #l. 1. Mare. 

5. Hath nothing to do with the Church 

when full, 24. pl. 3. — But may have a 


— 


Church-yard and Glebe, 9, 10. 
2 


Frobibition to ſtay Waſte, ibid. Marg. 
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6. His Grant of a Rent by Fine, ſhall not 
bind the Succeſſor, 24. Pl. 4. 

7. That his Conſent is neceſſary to an Ap- 
propriation, 40. 

8. 172 his Conſent is always ſuppoſed, 
ibid. 

9. The Patron of a Donative in the Time 
of the Vacancy, may take the Profits 
to his own Uſe, but if they be denied 
him, he has no Remedy, 25. pl. 8. 


arg. 

10. Of Lapſe in Default of the Patron, 
and of Notice to be given to him, vid. 
Lapſe. 

11. The Patron's Right is the firſt Act, 
and moit worthy Part of a Promotion to 
a Benefice, and the Collation by the Or- 
dinary is only in his Right, and thro 
his Default, 26. 

12. Whether the A/ignment by the Patron 


of a Leaſe by the Incumbent, is a Con- 


firmation. 

13. His Conſent is neceſſary to the Crea- 
tion of a Vicarage, 1, 2, 3, 4. 

14. Who ſhall be Patron thereof, 5, 6, 


Patronages, 


1. The Right of Patronages, (33.) pl. 4, 5. 
2. Rights of Fatronage, Vid. Union 12. 


Patentee of the King, 


. . 5 P2eſentment 39. 
Vid. 3 Güurpatlone 31. 


Perjury, Vid. Oꝛzdinary 5. 


Pleadings. 
Of Pleas in Abatement. 


1. To the Perſon of the Defendant, 204. 

2. By Miſnomer, ibid. 

3. By Death, 104, 205. 

4. For a Fault in the Writ, 206. 

5. For that the Afton is ill founded, in 
reſpect of Eſtate, ibid. 

6. By Things done after the WMrit pur- 
chaſed, ibid. 

7. Pleas of Nullity, 207. 

8. Of pleading Plenarty in Abatement, 26. 

9. Where the Court will not write to the 
Biſhop to certify, 208. 

10. Where the Plaintiff ſhan't have another 
Writ, bd. 

11. Where the Infant ſhall not have Ad- 
vantage of his Nonage, ibid. 

12. Matter in Abatement, and a Traverſe 


13. In pleading a Deprivation, tis neceſlary 
to ſhew the-Sentence, and why, 208. 


Pleadings. 


Of Pleas in Bar by the Ordinary. 


14. That at Common Law the Ordinary 
could not plead a Title to the Patronage, 
and why, 209. 

15. Neither could the Incumbent, ibid. 

16. The Proviſion the Law hath made 
for the Ordinary to be excuſed from be- 
ing a Diſturber, ibid. 

17. The Difference between the Acts of 
the Ordinary, and thoſe of the Incum— 
bent, ibid. 

18. That the Ordinary is to have a conve- 
nient Time to examine the Clerk, ibid. 
19. When he 1s to award a Jure Patrona- 

tus, 209. pl. 15. 

20. That the Statute which gives the Or- 
dinary, or Incumbent, leave to counterplead 
the King's or Patron's Title; extends to 
the Ordinary : only in Caſes where he 
collates by Lapſe, 209. pl. 6. 210. pl. 
8, 9. 

21, What Caſes that Statute intended to 
remedy," ibid. pl. 7. 

22, the Ceneral Plea in this Action, ibid. 

23. The Reaſon why, if the Plaintift will 
not accept of the Biſhop's Difclaimer, 
but will go on to maintain a Diſtur- 
bance, and fails, he is, thereby barr'd, 
ibid. pl. 11. 

24. The Biſhop is not to be amerced, 
where he diſclaims, 211. pl. 12. 

25. That the 8 Plea of not be- 
ing a Diſturber, ought to be before any 

Effoin caſt by him, and upon the firſt 
Day of Appearance, 211. pl. 13. 

26. That the Plea of not being a Diſtur- 
ber, does not bar him of a rightful Colla- 
tion, 211. pl. 14. 

27. That upon a Quare Impedit againſt 

the Biſhop upon a Lortus Collation; it 

is a good Plea for him to ſay, that he 
admitted the Patron's Preſentee, and 

traverſe that he collated, 211. pl. 15. 


Pleadings, 


Of Pleas in Bar by the Incumbent. 


28. That at Common Law the Incumbent 
could not plead to the Title of the Pa- 
tronage, 212. 

29. The Miſchiefs the Statute of 25 Ed. 2. 
cap. 7. pro Clero intended to remedy, 


in Bar vitiates the Plea, ibid. | 


212. 
30. The 
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zo. The Words of the Statute, 212. 
31. How he is to commence his Plea, 
ibid. pl. 3. 213. pl. 4, 5,6. 
32. Where the Incumbent of the King 
may loſe his Preſentation by ill plead- 
ing, and the Patron, and not the King 
ſhall have the Advantage, 213. Pl. 8. 
33. Where the Incumbent may preſerve 
his Poſſeſſion by good pleading, tho 

the others are barr'd, 213. fl. 9. 

34. Where not, the Title being by Si- 
mony, ibid. pl. 10. 

35. If the Incumbent counterpleads the 
King's Title, he muſt ſhew and defend 
the Right of his own Patron, 214. 

36. What was held not a good Plea by 
the Incumbent, to a Title by Simony, 
there not being an Anſwer to the Si— 
mony, 214. fl. 12. 

37. Of pleading Plenarty, and in what 
Inſtances, and againſt whom it is or is 
pot a Plea, 214, 215, 216, 217. 


38, General Rules concerning Pleadings, 
219. 

39. That every Plea muſt conſiſt of a 
Confeſſion and Avoidance, or of a Tra- 
verſe or Denial, and not be barely argu- 
mentatrve, 1bid. and 220, 231. 

40. That they muſt have ſufficient Cer- 
tainty, and proper Averments, ibid. and | 
231, 232. 

41. Proper Commencements and Concluſions, 
ibid. and 233. 

42. Muſt be pleaded according to the 
Rules of Lau, 219, 234. 

43. Are to be ſingle and not double, 219, 
and 234, 235, 236, 237. 

44. Shall be taken moſt ſtrongly againſt 
the Party pleading, ibid. 

45. Muſt not be a Departure from the 
Matter before alledg'd, bid. 

46. May be made good by the Pleadings 
of the adverſe Party, 219. 

47. The Plaintiff or Defendant can have 
no Judgment, if, of their own ſhewing, 


it appears that they ought xot to have | 


their Action or Defence, 219, 231, 241. 

4.8. That if the Iſſue be 7n/ufficient, the 
Court will award a KRepleader, ibid. 241, 
242. : 


49. Where ſuch Repleader is to begin, 


463. 
50. That the Party may be barr'd by E- 
ftozpel, ibid. 242. 
51. Of pleading Crants, vid. Grants, 
52, He who pleads to the Writ muſt make 
out a Title, and therefore, what was not 
conſtrued Duplicity, for the Neceſſity of 
pleading one of the Matters for a Title, 
235. 


. 
— 


| 


53. A Man in pleading a Remitter can't 


ſhew it, without expreſſing Matters 
which are a Conveyance to the Remut- 
ter, and therefore ſuch Conveyance will 
not make the Plea double, 286, pl. 4. 

54. Of pleading the Statute of Non-refi- 
dence, 58. 


Pleadings. 


Prerogatrve Fleadings. 


55. Where the King may traverſe, and 
where not, 243. 

56. Where two Titles appear for the King 
by an Office, they are both to be an- 
ſwer'd, 243. 

57. The King can't join two Pleas toge- 
ther in a Demurrer, and ſay, Quod ſepa- 
ralia placita, minus ſuſficientia in lege exi- 
ſtunt, 243. 

58. The King can't be Nonſuit, ibid. and 
244. 

59. The King may declare, upon as many 
Preſentments as he will, but not a Sub- 
jeit, 240. 

60. So he may plead ſeveral Matters, and 
the Parties ſhall anſwer to n all, ibid. 


Plenarty, 


Collation 2. 
Uſurpations 54. 55 
CUrit to the Biſhop 11, 20, 21. 


i. Plenarty before the Writ purchaſed was 
a good Plea at Common Law, 142. 
Now by the Statute of Weſtm. 2. it 
muſt be for ſix Months, in the Caſe of 
an Aſſze of Darrein Preſentment, as wel} 
as a Duare Impedit, ibid. 

. Plenarty . Months is no good Plea 

againſt the Aing, 14. 

. Tho' it has been doubted if he pre- 
ſented not in Jure Corone, but the Law 
is otherwiſe, and there's no Difference, 
ibid. and 77. 

. A Plenarty is not in all Caſes a good 
Plea, even in the Caſe of a Subject, as 
in the Caſe of an Alienation in Mort- 
main, and why, 143, 217. 

6. Till Induction the Church is not full 
againſt the King, and why, 77, 137, 
129, 142, 

7. What a compleat Plenarty againſt a Sub- 
jet, 77, 139, 142, what againſt the 
ing, ibid. | | 
8. A compleat Plenarty, does not drive the 
King from his oH Action, and why, 


139. 2 , 
Plurality. 


Vid. 


2. 
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Plurality. 
Diſpenſation 4. 
via. 


na. 


Lavſe 17. 
Ozdinary 5. 


' 


1, What Efet a Diſpenſation from the 
Pope had, as to a Hurality, 102. pl. 1. 

2. The Effect of a Diſpenſation, to a Man 
enter'd into Religion, ibid. pl. 2, 3. 

3. A Diſpenſation to a Man, (notwith- 
ſtanding he ſhall be deprived,) won't 
prevent the Avoidance when deprived, 
ibid. pl. 4. 

4. bY a Baſtard from the Pope was good, 
ibid. pl. 5. 

5. e made againſt Pluralites, 
102, 103, 

6. The Ad of Parliament of the 21ſt of 
Hen. 8. cap. 30. ſect. 9. againſt Plurali- 
ties, and a Comment thereon, 103, 104. 

7. That Biſhops are within the Intent of 

the Act, 103. pl. 10. 

8. That Inſtitution to a ſecond Benefice is 

an Avoidance of the ſirſt, ibid. pl. 11, 


15. 

9. That the 8 J. a Year in the Statute, is 
according to the Entry in the Armg's 
Books, ibid. pl. 12. 

10. No Matter of what Value the ſecond 
Benefice is of, ibid. pl. 13. 

11. Where a Plurality, upon a Union of 
Churches, is within the Statute, bid. 
12. If one is inſtituted, and then has a 

Diſpenſation, it comes too late, 104. 

13. Tho' the Statute be, that the Benefice 
is void, yet it 1s not void as to the 
Patron, without Notice, if the Benefice 

be under Value, 104. pl. 16. 

14. Otherwiſe if of the Value of 8 J. in the 
King's Books, 1bid. 

15. That accepting a ſecond Benefice, and 
not reading the 39 Articles, makes him 
loſe the firſt Living, he having ſubſcri- 
bed to the 39 Articles, by which he 
became lawful Incumbent of the ſecond, 
and loſt the firſt, while he was ſo, by 
not reading the 39 Articles, 104. þl. 2. 

16. Where —_ to the Patrons neceſlary 
on a Plurality, and where not, 105. 

J. 25. 

1 What Diſpenſation ſhall be utterly 
void, ibid. pl. 26. 

18. What Number of Chaplains, Nobles 
and Prelates may retain, 105, 105, 107. 

19. And what Number of Farſonages ſuch 
Chaplains may have, ibid. 

20. Whether when a Nobleman hath his 


Number of Chaplains, and retains * 


—_ I "In 
— * 


other, who obtains a Qualification to 
hold a ſecond Benefice; whether it be 
good, the Number of Chaplains who 
were thus qualified, being full ? 106, 

21. Of Diſpenſutions from the Archbiſhop 
of Canterbury, and confirmed according 
to the Statute, 10g. 

22. In what Caſes a Diſpenſation from 
the King ſhall preſent an Avoidance, 
109. 

23. hat the Power of Diſpenſing with a 
Plurality of Livings by the 21ſt of H. 8. 
was only an Expoſition of the antient 
Law, and not introductory of a new 
Law, 109. Letter H. pl. 1. Marg. 

24. In what Caſes a Diſpenſation from 
the Pope ſubſequent, would take away 
— of an Avoidance, 109. Let- 
ter |. 


Plurality. 
Acceptance of a Biſhoprick. 


25. The Acceptance of a Biſhoprick by 
an Incumbent, makes his Church va- 
cant, whether the Church be within his 
Diocefe or not, and why? 110. þl. 1, 
5 0. 

26, But not till Conſecration, 110, pl, 2. 
. 

27. My Lord Yaughan's Argument that 
the Reaſon of its being vacant, is not for 
that he can't be a Sovereign and Subject, 


but that it is by the Statute of Plurali- 


ties, 111. 


28. The Acceptance of a Biſhoprick in 


Ireland, makes his Inferior Benefices 
vacant, 111. fl. 8. 

29, That a Diſpenſation under the Great 
Seal of England is good to hold a Be- 
nefice in Ireland, ibid. 

30. The Form of making a Biſhop, and 
the Conſequence of his being ſo, 111. 
pl. 8. Marg. 

31. When a Biſhop was made a Cardinal, 
he ceaſed to be a Biſhop, 111. pl. 10. 


_ Plurality. 
Acceptance of a ſecond Benefice 1 12. 


32. If the fecond Benefice be of the 
Value of 8 J. and above, thereby the 
firſt is vacant 10% facto, without Depri- 
vation, 112. pl. 1 Marg. 

33. If under Value, there muſt be a Sen- 
tence of Deprivation to make the 
Church ſo vacant, either to plead it, 
or to have Lapſe incur, 101d. 
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247 The Acceptance of a ſecond Benefice, 
made the firſt vacant at Common Law, 
but not before Sentence, 112. pl. 2. 

35. Of the Canons made concerning it, 
112. 17 3 5 

36. Till Sentence the Church is not va- 
cant as to a Stranger, but as to the 
Patron it 1s, 112. pl. 6. 


Pone. 


Of the Writ of Pon in the Proceſs of 
Quare Impedit, and the ſeveral Form: 
thereof, vid. Quare Impedit, Tab. 


Pope, Vid. Jurisdition Spiritual. 


1. Where a Diſpenſation from him would 
prevent an Avoidance, 101. Letter G. 
109. Letter J. | 

2. That it was an zſurp d Authority, 102. 

3. The Methods he uſed to force Church- 

men to ſubmit to it, ibid. 

4. Tho Effet of ſach Diſpenſation, 102. 


pl. 1. 

5. The Method the Pope took to draw the 
Laity of England to his Obedience, 41. 

6. That ſome of his Ordinances and Ca- 
nous were received in England, but not 
all, ibid. 

7. In what Manner he claimed to have 
Eccleſiaſtical Juriſdiction, 42. 


Popiſh Recuſants, Vid. Pꝛeſentment. 
Pzecipe quod reddat, Vid. Ad- 
vowſon. 


r 


Pꝛebendary and Pꝛebend. 


1, That a Prebend is not with Cure of 
Fouls, but that it conſiſts of a Hpiritu- 
alty and Temporalty, and the Spiritualty 
is the moſt worthy, (36.) pl. 1. Marg.— 
That he is not a complete Prebendary 
till Inſtallation, (36.) 


3. The Difference between a Frebendary 
and a Canon, (34.) Pl. 9. 


A. That the Statute of 32 Hen. 8. cap. 28. 


of Leaſes by Spiritual Perſons, extends 
to Prebends by Conſtruction 49. 


J9!eſcription. 


Duplicity 2. 
Parſon. 


| ; Chapel 4. 
Vid. ; 


Preſcription ſupplies the Loſs of the 
original CnDowment, 9. p!. 12. 


\ Preſentation 02 Pꝛeſentment. 


Aſſize of Darrein Pꝛeſent⸗ 
ment 2. 
Avoidance 2, 7, 8. 
Dee el J 1 
— eL ara on 2, 73 8. 
Vid. < Duplicity 2, 4, 7. 
Extinguiſhment. 
Judgments 4. 
Traverſe 16. 
Union 14. 


1. That the Patron's Right of preſenting, 
and his preſenting to a Church, is the 
moſt worthy, and firſt Act and Part, of 
the Promotion to a Benefice, 43. 

2. To what there might be a Preſent- 
ment, 63. 

3. What At or Thing made a Church, (te. 

preſentative, which was not ſo before, 64. 

4. Who ſhall have the Preſentment, the 
King or others? ibid. 

5. That the Aung ſhall have the Preſent- 
ment, where the Incumbent is made a 


Biſhop, by his Prerogattve, ibid. 
What fhall be a good Preſentment, 89. 
6. By Parol — by Writing — or by Letters 


Fatents, 83. pl. 1, 2, 3. 
7. Why the King may preſent by Puro, 


2. A Bond to a Hebendary goes to his * pl. 3. Marg. pl. 5. 


cutors, 32. pl. 3. (33. ( 
P2ebends, 


., 5 Tiftitution 5. 
Vid. 4 Pꝛelentment 18, 36. 


1. That a Prebendary made a Dean, the 
Prebend is void by Ceſſion, (33.) pl. 7. 
2, Tho' the Poſſeſſions of a Frebend be 


1bid. 


8. And by his Letters Patents under any 
Seal, ibid. 

9. By what Words, 84. pl. 6, 7. 

10. That a Preſentation under the Great 
Seal is to be preſerr d, ibid. and 86. pl. 7. 

11. That if the King be deceived, it is a 
void Preſentment, how that is to be un- 
derſtood, 83. pl. 4. Marg. 

12. If the Jing, preſents without a Title, 


or miſtakes his Title, his Preſentment 
is void, 79. 


gone, the Prebendary ſtill remains ſuch, 
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13. And 
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12. And he may preſent again before any 
Removal of the Clerk, 80. pl. 15 

14. Where the Preſent ment is void, an 
Inſtitution and Induction thereon in the 
Caſe of the King, will not put him to 
his Quare Impedit, but that he may pre- 
ſent again, 80. f 

15. So in ſome Inſtances in the Caſe of a 
Subject, ibid. | 

16. Lapſe devolved on the King, and the 
Ordinary collates, the King ſhall pre- 

{ent ep} remove the Incumbent without 


a Quare Impedit, 80. pl. 21. 
Who ſhall preſent. 


17. The Archbiſhop to a Deanery of the 
Archbiſhoprick, 70. Letter E. pl. 1. 

18. The Biſhop to a Frebend, ibid. pl. 2. 

19. The Parſon to a Vicarage, ibid. pl. 3. 

| When the Patron ſhall have it, 
ibid. 


20. When the Heir ſhall preſent, 7 1. pl. 7. 
When not, but the Executors, ibid. 
l. 6. 
x. When the Crantee ſhall preſent, ibid. 
I. 7. | 
as When a Widow ſhall preſent, ibid. 
23. Where the Grantee of a Ward ſhall 
have the Preſentment, tho' his Eſtate 
be determined, 7o. pl. 8. 
24. So of a Guardian, Termor, for another's 
Life, &c. 70. Letter F. pl. 5. 
25. Where the Guardian of the Spiritual- 
ties ſhall preſent, 69. pl. 10. 70. pl. 9. 
contra. 


ER — 


IW ho are diſabled from preſenting. 
3 Fac. 1. 65 5. ſee. 18. 3 Popiſh Recu- 


5. 1W.&M. c. 26. ſants convict. 
. What Perſons may, or may not be preſented. 


2 


2 7. Either for Incapac 
tereſt in the Advowlon, 75, 
28. Towhoin, a Preſentment is 


12 or having an In- 


76. | 
to be made, 


6. | 
* What ſhall be ſaid to /erve for a Turn 


of preſenting, and prevent a Man's 
reeleating | | ; 

30. A tortious Collation for want of Notice, 

and the Collatee dying Incumbent, ſhall 
take away a Turn of preſenting, 75. 

31. So, loſing a Turn by Lafſe, ſhall ſerve 
for his Turn, 75. pl. 7 


32. But the Incumbent not ſubſcribing} 


the 39 Articles, the Church 1s vacant, 
and was in Truth never full; therefore 
the Preſentment of him will not ſerve 


| 


Where the King ſhall have the Preſentment. 


33. The King hath the Right to preſent 
upon his promoting the Incumbent to a 
Biſhoprick, whether in England or Ire- 
land, 64. pl. 3. Marg. 

34. Said to be otherwiſe where the Ju- 
cumbent is made a Biſhop, unleſs the 
King was Patron of the ſame Benefice, 
but the Law is now contrary, 761d. 

35- If made a KReftor from a Vicar by Act 
of Parliament, the King hath the Right 
to preſent upon his Promotion of ſuch 
Rector, bid. f 

36. Where, and when, the King ſhall have 
the Preſentment by Reaſon ot Mard- 

Hip, 66. pl. 7. 68. pl. 8. 69. pl. 9. ibid. 

Letter E. pl. 1. 

37. Ihe King by the Promotion hath the 

Preſentment before Szizure, 68. pl. 5. — 

So of a Prebendary, 68. pl. 4.—So before 

Serzure of the Ward, 68. pl. 6. 

38. He ſhall preſent by Reaſon of Jard- 

ſhip of the Heir, after the ſix Months 

paſs d, and before Collation, ibid. pl. 7. 

39. If the Biſhop collates, and the Collatce 

is inducted, and the Biſhop dies the 

ſame Day, the King ſhall not preſent; 

70. pl. 10. 

40. The King ſhall have the Preſentment 

after his Grant of a Manor to which, &. 

made in the Time of the Vacancy, and 
not the Patentee, 70. pl. 11. | 

41. An Incumbent having a Diſpenſation 

Retinert, and then being created a Bi- 

2 and dying Incumbent, the Az 

ſhall preſent, and why, 68; pl. 2. 

42. In what Caſe the King ſhall prefent 

| where a Chattel 1s veſted, 69. 


] 


At what Time a Man may preſent. 


43. A Diſſeiſee, before a Re-entry into the 
Manor, 81. pl. 1, 
44. So of a Leſſor, before Re-entry for a 
Forfeiture, ibid. pl. 
45. But not a Widow, 
continued, 82. pl. 4. 
46. Otherwiſe, where ſhe can't recover 
the Advowſon with the Acre, or the 
Advowſon had been in Groſs, ibid. pl. 


5, 6 
55 ibid. pl. 7. 


2. f 
till the Acre be re- 


47: Where ſhe m 
48. So of Iſſue in Tail, ibid. 

49. Where the Preſentment of him in 
Reverſion, ſhall not diveſt the Preſem- 
ment out of the Leſſee for Life, ibid. 
J. | | | | 

| 4 Whether a Preſentment is good to bind 


2 


for a Turn, 75. Pl. 6. 


the Succeſſor before Entry, bid. pl. 10. 
| 51, That 
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51. That a Preſentment is to be in Time 
of Peace, 82. pl. 11. 
52. The Incumbent dying before Admiſ- 

ſion, the Patron may preſent another, 
33. Coparceners, Tenants in Common, 
and Jointenants, 71. Letter G. 
54, Of Preſentments by Cofarceners by 
Compoſition, 73. 

55. What Preſentments by Coparceners or 
others, ſhall ſcrve for a Turn, 74. 
56. 31 Ed. 1, cap. 5. of ſuing out a Scire 

facias to have the Preſentment upon a 
Compoſition by a Fine to preſent, 71. fl. 4. 
57. 7 Ann. cap. 18. of Preſentations by Co- 


fparceners, 72. 


Pꝛeſumptions of Law, Vid. Aver- 
ments. 


The Law will preſume, that Tithes which 
the Vicar hath had Iime immemorial, 
tho' not Minute Decimæ, were given him 
by Way of Addition, at the Time of the 


Endowment, or by Way of Augmenta-| 


tion, 9. fl, 11. 


Puümer Seiſin. | 


1, The Definition and Nature of Primer 
Seiſin, 245. Marg. 

2. The Satutes of 32 and 34 Hen. 8. of 
Wills by Tenants in Socage, Tenures, Cc. 
ſaving Primer Stiſin, &c. 245. 


Pꝛioꝛs and Abbots. 


1. That before the Time of King John, 
Priors and Abbots were preſentable by 
the Founders, 63. 

2, When elective, ibid. 

3. And how elected, ibid. pl. 4. 


- Pofto?. | 


Aſſize of Darrein Pꝛeſent⸗ 
ment 13. ä 
Reſignation 7. 

Uſurpations 22, 23, 24. 


Pꝛolert in Curia, Vid. Declara- 
_ - tfons 12. 


Pyohibition, vid. Dupler Querela 2. 
Pꝛomotlon of an Jncumbent to a 


hoptick, Vid. Plurality, Pie⸗ 
ſentment 32. , | 
1 


— 


Purchaſe and Purchaſer. 


| .beirs 4 : 
Vid, B. ons Pag. 30. 
Aſurpation 56. 


Quale Jus. 


t. A Deſcription of the Writ of Dual: 
Jus, 36. 

2. The Nes thereof, 37. 

3. That an Inquiry of the Colluſion upon a 
Quale Jus, is but an Inqueſt of Office 
upon which no Attaint lies, 36. 


4. That if an Inquiry of the Colluſion be 


NG, it may be ſupplied, and how, 

ibid. 

5. Where an Inquiry of the Colluſion is not 
neceſlary, ibid. 


6. That the Inquiry of the Colluſion, where 


tis neceſſary, ſhall be upon a TJudg- 
ment by Nil dicit, or by Confeſſion of 
— 88 as well as upon a Demurrer, 
ibid. 

6. That the Writ of Duale Jus is ſuable 
after a Default, and before Judgment 36. 
— Or after Jadgment, ibid, — But Exe- 
cution is to be /taid, till the Colluſion is 


found, ibid. 


Quare Impedit. 
Who ſhall have a Quare Impedit. 


1. The Grantee of the next Avoidance, 149. 
poi . Where not, ibid. 
Pl. 3. | 

2. Otherwiſe of Graniees of Part of an 
Advowſon, ibid. 

3. That before the Statute of 27 Hen. 8. 
8 05 gue uſe could not have it, and 
why. 

£< MN cannot have it for a Diſtur- 
bance, in the Life of the Teſtator, ibid. 
7l. 4. — But an Action upon the Caſe, 
I 7 Letter P. l. — Where not, ibid. 
pl. 5. 

5. Not the Heir upon a Diſturbance of the 

\ Anceſtor, 150. pl. 5. 

6. Nor can he have Execution upon a Ke- 
covery by the Anceſtor, and why, ibid. 
tl. 6. Mare. 


| 


7. Nor 


7. Nor can the Patentee of the King, up- 27. The Incumbent can't ſay, he is in of 


on the firſt Diſturbance after a U/urpa- 
tion, and why, 150. pl. 7. 

8. Nor the ue in Tail, upon a Uſurpa- 

a * tion of the Tenant, ibid. pl. 8. — Other- 

' wiſe, in the Caſe of an Afpropriation, and 
why, 158. Letter V. pl. 2. 

9. Where the Heir may have this Writ, 
150. fl. 9. 

10. One Coparcener may, upon an Agree- 
ment to preſent, 2d. pl. 10. 

11. The JVije, upon a Diſturbance of the 
1 ſeiſed in her Right, 150. Letter 
. 1. 

12. A Guardian in Socage may have it, 
ibid. l. 2. 

13. The Huſband alone may have the Ac- 
tion, 151, 152. 

14. Whether a Uſurpation puts the Infant 


out of Poſſeſſion, only during his In- 


fancy, or not, 151. 
By and againſt whom. 


15. The Chapter againſt the Dean, — The 
Prior againſt the Abbot, — Againſt the 
Incumbent alone, 151. fl. 3, 4, 5, 7- 

16. Ihe Governors of Bridewell by that 
Name, ibid. pl. 6. 

17. Whether againſt the Grantor or Gran- 
zee, 151. pl. 8. 

18. Where againſt the Patron, and where 
not, 152. on | 
19. Tenant in Common may join or ſever, 

ibid. 

20. That Coparceners may have a Hire ſa 
cias upon a Partition againſt a Stranger 
Uſurper; otherwiſe, if the Fartition be 
by Matter of Record, 152. 

21. Inſtructions, againſt whom to bring the 
Writ, with the Reaſons thereof, ibid. 
22. Where it ought to be brought againſt 
the Ordinary, Patron and Incumbent, but 
yet leaving out the Patron 1s but Matter 

of Abatement, 153. : 

23. The Parſon impropriate can't have it, 


I53. fl. 10. 
Of what a Quare Impedit vill lie. 


24. It lies of a Free Chapel, of an Hoſp:tal, 
of a Deanery, and of an Archazaconry, 
153. Pl. 11, 12, 14, 18. 149. Letter N. 

25. A Duare Impedit did lie of a Free Cha- 
fel, before the Statute of Weſtminſter 2. 
but not of a Prebend; but now by that 
Statute it lies of Chapels, Prebends, Vi- 
carages, Sc. 145. 

26. It lies of a Donative, and how to be 
brought, 149. Leiter N. 


the Preſentment of a Stranger, 153. pl. 
13. 

28. A Man may have a Writ of Quare 
Impedit of a Church newly created, 
8 alledging a Preſentment, 153. 
pl. 1. 


What will be a ſufficient Seiſin to maintain 
the Writ. 


29. The Preſentment is the Poſſeſſion, 1 g. 
Letter R. pl. 1. 157. —— And the Pa- 
tron may have it upon the Diurhance, 
tho' his Clerk was not indufted, ibid. 

30. A Recovery without a Preſ-atiment, is 
not good againſt the De/orcer, ibid. 5.3. 

31. A Preſentment by Laf/e is ſufficient, 
134. Pl. 4. 

32. A Preſentment before the Time of Li- 
milalion is not ſufficient; but it may 
be alledg'd to be within the Time; and 
it is not traverſable, ibid. pl. 5, 158. 
Letter X. 

33. A perpetual Incumbency of an Abbot, 
was not ſufficient, ibid. pl. 6. 

34. A Preſentment is a ſufficient Seiſin, 
tho' the Name and Nature of the Bene- 
fice is chang d, 155. l. 7. 10. 

35. A Preſentment of an Advowſon, is a 
ſufficient Seiſin of the Vicarage, ibid. 
pl. 8. 

36. So of two Churches before they were 
united, ibid. fl. 9. 

37. The Preſentment of the Grantee is 
ſuſficient for the Grantor, ibid. 71. 11. 
155. pl. 16. 157. Pl. 3. — So vice verſa 
147, #6. 3- 

38. So of the firt Grantee of the King for 
the ſecond Grantee, 157. l. 3. Marg. 
39. The Preſentment ought to be alledg'd 
in the Plaintiff, or in him whoſe Eſtate 

he hath, 155. fl. 12. 157. Pl. 1. 

40. It is not neceſſary for the Tenant of 
a particular Eſtate, to ſet forth a Pre- 
ſentment by the Grantor, 155. fl. 13. 

41. A Preſentment by the Grantez of the 
next Avoidance, 1s ſufficient for the 
Grantee of the Heir of the Grantor, 135. 
pl. 14. — So of further Grantees, 155. 
PL. 16. 

42+ So of Tenant in Dower, by the Curteſy, 
Statute Merchant, Staple, or Elegit; Te— 
nant for Life, or at Will, for him in 
Reverſion, 155. Pl. 17, 18. 157, l. 5,6, 
1 36. 

43. So of a Guardian for the Ward, 156, 
tl. 20. 157. fl. 10, — So of the King for 
the Ward, 156, f. 2 1. 
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44. So of a Biſhop, for the King, during the 
Temporalties in his Hands, 156. pl. 22. 
— 80 of the Father for the Son's Wife, 
— or her ſecond Huſband, 156. pl. 23. 

45. The Grantee of the King may alledge 
his Preſentment, without taking Notice 
of an Uſurpation. — Otherwiſe. of a 
Subject, when the Biſhop collates, 1 56. 


„ 


In what Caſes there need not be a Seiſin by 
Preſentment. 


46. Not for the King upon an Office, 1 56. 
Letter S. pl. 1. Or an Advowlſon 
eſcheated; or a Subject upon a Reco- 
very in a Writ of Right, 61d. pl. 2, 3. 
— Nor by the King upon his own Sei- 
ſin, pl. 5. — Otherwiſe of 
the Temporalties, pl. 6. 

47. So, by a Proctor for the Principal, 
157. Pt. 8, 9. 8 | 

* by a Tenant in Morimain, 158. 
Pl. 11. 

49. Need not mention the Uſurper's Pre- 
ſentment, 158. fl. 13. 

50. So, of a Widow of the Gift of her 
Husband, ibid. pl. 14. 

51. So, of one Jointenant ſole, for the 
other two after his Death, ibid. pl. 15. 


At what Time it lies. 


52. It lies againſt the Patron after a Ple- 
narty by ſix Months, 158. Letter Y. 
pl. 1. 


How to be brought. 


53. That it may be preſentare in Caſe of a 
Free Chapel, Church donative, Colla- 

tion or Nomination, 159. Letter Z. 

54. And, ad Canturiam, or Vicariam, with- 

out perpetuam, 159. Letter B. 

55. And what makes a Variance, and 
what not, zb1d. 

56. How by the King, in Right of his 
Dutchy ; Huſband in Right of his Wife, 
160. pl. 5, 6. 

57. Joint-Tenants and Joint-Grantees muſt 
Join in the Writ, or be ſummon'd and 
ſevered, ibid. pl. 7, 8. 

58. Two Jointenants can't have a Quare 
Impedit againſt the third, ibid. pl. 9. 
59. In what County to be brought, 1d. 

I. 10. 

60. The Proceſs in a Quare Impedit at Com- 

mon Law, 146, 189. | 

61. How alter d by the Statute of Marl- 
bridge,” and for what Reaſon, ibid. and 


146. 


2 


a Seiſin by 


62. A Difference between Writs which are 
brought for Things certain, wherein the 

firſt Proceſs is a Summons, Attachment 
and Diſtreſs, and where they are brought 
for Things uncertain, i. e. for Damages, 
and the Reaſon and Juſtice of ſuch Di- 
ſtinction, 190. 6 | 

63. Of the Attachment or Pone, and of the 
Return, 1bid. and 191. 

64. Of the Quarto die poſt, or Day of Ap- 
pearance, 191. 

65. The Juſtice and Reaſonableneſs of the 
next Proceſs being an Attachment, ibid. 

66. How to be executed, 76:4. 

mT the Diſtringas, or Grand Diſtreſs, 
ibid. 

68. And the Judgment thereon, that the 
Party ſhall be amerced, 192. 

69. The Meaning of the Word Miſericor— 

dia uſed for the Amerciament, bid. 

70. Where the Writ to the Biſhop ſhan't 
iſſue on the Default, ibid. 

71. Where it ſhall, and upon what Re- 
turn of the Proceſs, ibid. 

72. How the Defendant muſt be ſum- 
mon'd, ibid. 

73. Who may eſſoin, and how, 192, 1 23. 

74. Of declaring againſt one, ſimul cum, 
others that are Diſturbers, 193. 

78. Form of the Writ of Summons, 
ibid. 

76. The Form of Eſſoins, and the Entry 
upon the Roll, ibid. 

77. The Entry of a Summons in a Quare 
Impedit, with an Efjoin, and an Attach- 
ment awarded for the Default, 194. 

78. A ſpecial Entry of a Summons in a 
Duare Impedit, where the Sheriff re- 
turn'd a Tarde, and an Alias Summons 
awarded, ibid. | 

79. The Entry of an Alias Summons in a 
Duare Impedit for a Severance of one of 
the Plaintiffs, that the other may pre- 
ſent alone, and an Attachment awarded 
againſt the Defendant, ibid. 

80. The Form of a Summons with an E/ 
ſoin, 195, 

81. The Entry of an Alias Summons in a 
Duare Impedit, ibid. 

82. A Pone in a Ouare Impedit, where the 
Biſhop was eſſoin'd *till Oftabas Trin. 
and the Incumbent had the ſame Day, 
196. 

83. The Eniry thereof, ibid. 

84. The Form of the Diſtringas, ibid. 

85. A Fone in a Duare Impedit at the 
King's Suit, 197. | 

86. The Entry and Return thereof, ibid. 

87. A Fone in a Quare Impedit againſt the 
Biſhop of L. upon a Hures Venire facias 


Clericum, 


8 R 
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Clericum, where the Biſhop did not re- 
turn the Writ, 197. 


88. The Entry thereof, 198. 
89. The Form of a Fonz againſt one after 


an Eſſoin, and a Diſtringas againſt the 
other in the ſame Writ, 201d. 

90. The Entry of a Fone in a Duare In- 
pedit, after ſeveral Eſjoins, with the Re- 


turns thereof, 198, 199. 


Quare Incumbzavit. 


In what Caſes to iſſue, 185. The 
Form thereof, 707d. Out of what 
Court to iſſuc, . —— At what Time 
to iſſue, 10%. Whether there ought 
to be a Suit depending on a Recovery 
actually had, zbid. and 186. That if 
the Plaintiff be nonſuited in this Writ, 
he may ſue out another, rid. What 
is a good Plea for the Biſhop, and what 
not, bid. It 1s not ſuable upon a 
Writ of Right of Advowſon, for there- 
in he recovers the Inheritance, but not 


the Preſentation, 186. 


Quare non admiſit. 


1. In what Caſes to be ſued out, 187. — 
Out of what Court, 188. What is 
a good Plea therein, 187, 188. 

2. In what County to be brought, bid. 
Againſt whom, 188. The Form 
thereof, 7bid. When the Biſhop 1s 
not bound to execute at, 189. That 
in this Writ the Plaintiff ſhall recover 
Damages, bid. That it may be 
ſued out after the Biſhop hath admitted, 
Sc. for Damages, ibid. 


Quod permittat. 


For whom, and in what Caſe it lies, and 
by what Statute, 7. 


R. 


Recontinuance of Lands, Vid. Pꝛe⸗ 
ſentment 43. 


Recozd, Vid. Averment, Tab. No z. 


— 
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— 


Recoveries. 


"Advowſon, Tab. 16. 
Bor 2, 3, 4, 5; 
Induttion. 

Vid. - Judgments. 
Moꝛtmain, Tab. No. 
Union 16. 
Cilurpation 1 5, 48, 56. 
© CUrit to the Bithop 21. 


Re-entry fo2 a Foxfeiture, Vid. Pꝛe⸗ 
ſcntment 42. 


Re-entry to ouſt a Diſſeiſoꝛ, Vid. Pꝛe⸗ 
ſcntment 4 1, 42. 


Refuſal to pay Tenths. 


: Lapſe go. 
Vid. I. . 


Refuſal to admit. 


Duplicity, Tab. Noz. 
id. Jure Patronatus 4. 
Ozdinarp. 


Releaſe. 


1 
.1 Bar 6. 
Vid. H Szants. 
Patron. g 


1. What Releaſe is a Bar, 217. 

2. That a Releaſe of one, {ſhall bar him 
only, and not. the reſt, 218. 

3. And the Reaſon thereof, ibid. | 

4. A Releaſe of the Glebe Lands to the 

Patron, is not good, 25. pl. 22. 


Bemittitur. 
Duplicity. 
Vid. 4Uſurpations 10, 57. and fol. 136. 
| tl. I2, 13. 


Rent, Vid. Gꝛants and Leaſes by Spi- 
ritual Perſons, Tab. N* 14, 22, 24, 
27, 35. 


Repairs, Vid. Aicar and Aicarage. 


t. When two Churches were united, be- 
fore the Statute of 4 & 5 W. GSM. the 


| 


Repairs remain'd diſtinct as __ 
| | that 


— — 


R 


R 


that if one Church was demoliſhed, the 
Pariſhioners of that Church, were not 
bound to the Repairs of the other; but 
what Alteration 1s made therein by that 
Statute, ſee fol. 22. 

2, Who 1s obliged to repair the Chancel 
of the Church appropriate, 30. 

3. Of the Repairs of a Chapel, vid. Cha- 


pel, 6, 7, 8. 


Repeal, Vid. Uſurpations 60. 


When the King may Repeal a Confirma- 
tion, 217. 


Repleaders, Vid. Pleadings, Tab. 3), 
38. and fol. 241, 242. 


Replications 
and 
Rejoinders, 


— 


Repugnancy, Vid. Declarations 202. 


Reſignation, 


_ ECCommendam 7. 
Vid. <Donatives 10. 
Lapſe, Tab. No 26, 30. 


1. By what Words it may be made, 100. 

2. That iti is a Judicial Act, which muſt 
be abſolute, and not upon a Condition, 
100. pl. 3. 

3. That a Refuſal to pay the Tenths amounts 
to a Reſignation, 100. fl. 4. 

4. That a Reſignation to a Church extends 
to all her Poſſeſſions, ibid. pl. 5. 

5. To whom it may be made; and that 

it muſt be to the immediate Ordinary, 

101. Pl. 1. 

Not to the King, ibid. pl. 2.—Other- 

wiſe of Donatives of the King's Gift, 

ibid. Marg. And of other Donatives to 

the Founder, or to one of two Founders, ! 

ibid. Pl. 4. 

. That it may be made to a Profor, but 

thy Biſhop's Acceptance neceſſary, ibid. 
Fe 

* hat a Verdict finding a Reſignation, all 
neceſſary Circumſtances are implied, ibid. 


6. 


<4 


Return by the Biſhop, Vid. Writ to 
the Biſhop, Tab. No 15. 


Return of Dfficers, Vid. Averment, 


Tab. No 11. 


: fol. 241, 242, | 


* 2 


Reverſion, Vid. Pꝛeſentment 47. 


What paſſes the Reverſion of the Eſtate 
for Life, 33. pl. 5. 


Reveſting of Rights, 


.1 F Judgments 3. 
* 2 Uſurpation. 
Revocation of Pꝛeſentment. 

1. Who may revoke his Preſentment, 84. 

Letter F. 
2. That the King may at any Time be- 

fore Induction, ibid. fl. 1, 2. : 
3. But a Hubject cannot, tho' a Subject 
may at any Time before Admiſſion; 
but the Ordinary may admit which he 
pleaſes, ibid. pl. 5. 
4. But a Spiritual Perſon cannot vary it, 
85. Fl. 6. 
What ſhall amount to a Revocation of 
the King's Preſentment, ibid. Fl. 3, 4. 


$5.9. Its 4. 24s and yet not in 
the Caſe of a Subject, 86. pl. ö. 


8. 


Right of Advowſon, 


Jointenants 2. 
Limitation. 
Ie ſadmittas 4. 
Vid. < Parſon 7. 
Union 16. 
Cliurpations 33. 
CUrit to the Biſhop. 


Of what it lies, 165.——And the Form 
thereof, 137.— That it lies of an Ap- 
propriation, ibid. So of the Advow- 
_— a Moiety of a Church, b:4, Let- 
der L. 

That the Iuberitance is recoverable by 
this Writ, 137. 

In what Caſes a Seiſin is neceſlary, 165. 

That a Seiſin muſt be alledg d, 

and therefore a Purchaſor can't have it 
till after a Preſentment, b:4.—Other- 
wile after a Judgment in a Quare Impe- 
dit (tho' by Default) 165. Letter M. 
A Seiſin of a Tenant in Mortmain is not 
ſufficient, 166. Letter M. pl. 2. Nor 
of a Religious Houſe before the Time 
of Limitation, id. 

4. Admiſſion and Iuſtitution are not ſuffi- 

cient, becauſe the Eſplees muſt be laid 

in the Incumbent, who could not med- 


2 


dle 


— 
— ad 


co © $4 — 


dle with the Profits before Induction, 
166. pl. 5. Letter O. fl. 1. But after 
Indufton tis ſufficient, tho' there be ſe- 
veral Uſurpations, 166. fl. 2. 

5. A Seiſin in any one before Time imme- 
morial, is not ſufficient, ibid. Pl. 2. 


6. The Statute of 13 Ed. 1. cap. g. concern- 


ing Writs of Right of Darrein Preſent- 
ment and Duare Impedit, 137. | 
7. The Difference between Writs of Right, 


of Darrein Preſentment, and Quare Impe- 


dit, 138. | 


8. Where a Man cannot have this Writ, 
139. 


8. 


Scire kacias. 


mY Advowſon, Tab. 16. 
Vid. 1 TUrit to the Biſhop 21. 


3. What makes a Contract Simoniacal, go, 
21, 92. 

4. That Donatives are within the Mean- 
ing, tho' not within the Letter of the 
Statute, becauſe within an equal Miſ- 
cheif, 93. 

5. That the Church upon a Simoniacal 
Contract 1s vacant without a Depriva- 
tion or Sentence, 93. pl. 16. But not 
as to Strangers, 80. pl. 22. | 

6. Such Incumbent recovering Tithes, 
ſhan't refund them, ibid. 

7. A Clerk preſented by Simony is as 
one never Incumbent ; ſo that where 
the King has a Turn by Lapſe, and one 
1s preſented by Simony, and dies, yet 


the King ſhall preſent; otherwiſe if he 
had reſigned, and a new Clerk had bcen 
preſented, and died, 94. 

8. That the Forfeiture of double the Va- 
lue is to be conſtrued as the ſame is to 
be let, and not as enter'd in the King's 
Books, 27d. f 

9. The Conſequence of a Simoniacal Con- 
tract, 945 95+ 225 

10. The Difference between one who is 


1. The King may have a Hire facias up-] call'd a Smoniacus, and who is ſimoniacs 


on a Judgment recoverd by one in a 


Duare Impedit, who is afterwards out- 
lawed: for by the Outlawry the Intereſt 


to preſent is veſted in the King, Quære, 


173. 


2. When Coparceners may have a Keire 


facias upon a Partition, 152. 


Seats in the Church, Vid. Biſhop 10.|Spiritual Perluns, Vid. Grants and 


Seiſin, Vid. Quare Impedit, Tab. 


1. What Seiſin is neceſſary, and in whom, 
in a Writ of Right of Advowſon, vid. 
Right of Advowſon. 

2. When to be traverſed in a Quare Im- 
pedit, vid. Traverle 5. 


Sequeſtration, Vid. Donatives. 


Services, Vid. G2ants and Leaſes by 
Spiritual Perſons, Tab. 34: 


Simony. 


1. What it is. The Abhorrence of the 
Law thereto, The Canons made a- 
gainft it, 89. 4 840 


* - 


2. The Act of Parliament of 31 El. cap. 6. 
ſect. 4. againſt Simony, ibid. 
3. That the Cognizance 
to the Civil Law, 90. 


Hereof belongs 


promotus, 95. 

11. The Statute of 1 /. & M. cap. 16.— 
© That Simony ;ſhould not extend to affeft 
* any other Perſons than the Parſon Simo- 
© niack or Simoniacally preſented, and 
that Leaſes made by them, ſhould be 
* good, if made bona fide, 95. 


4s . 


a 


U 
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Leaſes, Kc. 


A Spiritual Perſon can't vary his Preſent- 
ment, 85. Pl. 6. 


Statutes. 


The ſeveral Statutes in this Book relating 

to the following Particulars, alyhabeti- 
cally diſtributed here for the more rea- 
dily finding any Thing to be ſought for. 


ſappꝛopziations, 9 Bl. 3. c. 36. fol. 34. 


4 H. 4. c. 12, J. 3. 


Alliʒes, 02 Writs-of AMze, 9 H.3. c.12. 


7. 146. 


. 


| „ 13 £135, 

52H. 3. 25 fr : 

I'3 Ed. I, C. 5. . 137, 138. 
c. 10. J. 147. 

12 Ed. 2. c. 4. J. 148. 


4 E Canons, 


— 


— + SS OECD. I > — 


— 


- 


: — — — —— — — — — — — 
— af a a - — 


— 
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Canons, 1 Fac. J. 86. 
Ceſtui que Tſe, 27 H. 8. f. 149. _ O. 
» I, 


Coparceners, 7 Any. c. 18. f. 72. 145, 
146. 234. 


Damages, . 2. c. 5. f. 144. 
Defaults, 12 Ed. 2. c. 4. 148. 
Difſolv'd Monaſteries, 27 H. 8. f. 44 


arg. 
31 H. 8. ibid. 


Endowment, See Uicarages. 


Ed. 3. ſtat. 3. c. 4. 46. 
y! 14.06 $. ed. 0 IH 


Heirs in Mard, e. 2. c. 5. . 144. 


Impꝛopziations, 327 H. 8. c. 7. giving 


8 a Re- 
medy by Action for 
Recovery of their 
Impropriations and 


Tithes, 
17 Car. 2. c. 3. ſet. 7 
J. 39. 


Judgments, 13 Ed. 1. c. 10. f. 147. 
Jurisdi#ion Spiritual, 1 El. c. 1. f. 41. 


Leaſes by Spiritual Perſons, 32 H. 8. 


. 28. (4a J. 47, 48, 49. 
13 El. . 0. F 53, 59. 
c. = F. 58. 
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88. 


Limitation of Actions, 327 H. 8. ,. 148. 
Mar. (Jell. 2.) 
1 5. felt. 4. 148. 


Moztmain, 7 Ed. 1. far. 2. J. 34. 
13 Ed. 1. c. 32. f. 35. c. 33. 


J. 35. 


21 H. 8. = - 
22 H. 8. c.15. ibid. 


23H.8. c. 10. ſect. 1. ibid. 


— 


Moztmain, 1 & 2 FP. SM. 6. 8. F. 39. 
17 Car. 2. c. 3. ect. 3. ibid. 
7 N. z. c. 40. 
3 Q Anne, c. 11. ibid. 


Non-Reſidence, 13 El. c. 20. J. 58. 


| 


Nonſuits, 12 Ed. 2. c. 4. fol. 148. 
Offices to be found 

fo2 the King by 

Inqueſt, 14 Ed. 3. c. 8. f. 66. 


34 Ed. 3. c. "3: ibid. 
4. f- 67. 
36 Ed. 3. c. 17 ibid. 
23 H. 6. c. 17. ibid. 
1 H. 8. c. 8. f. 66. 
3 H. 8. c. 2. ibid. 
2 Ed. 6. c. 8. J. 67. 


Pluralities, 21 H. 8. c. 3. /e3. 9. f. 103, 


104. 


Popiſh Recuſants, 3 Fac. 1. c. 5. ſet. 18. 
N. GM. . 26. 


Quare Impedit, 52 Hl.. 6.22. . 
13 E. 1. c. 5. J. 137. 
C. 10. 


J. 149. 


Scire facias, 31 Ed. 1. c. g. f. 7. pl. 14. 


Simony, 31 El. c. 6. ſe8. 4. fol. 89. 
2 GM. "A fol. 89 


Uicarages, 15 K. 2. c. 6. F. 2. 


4 Hl. 4. c. 12. ibid. 5 


Wards and Liveries, 32 H. 8. c. 46. /. 
35 H. 8. c. 404 


.. 
ibid. 


Union of Churches, 37 H. 8. . 21. 
17 Car. 2. c. 3. 
22 Car. 2. c. 11. 


485 M. SM. 
Ok Uſes, 27 H. 8. , 149. 


Uſurpations, elm. 2. f. 129. 
| 7 Ann. c.18. f. 146, 


Writs to the Biſhop, 13 Ed. 1. c. 1c. 
J. 147, 148. 


Suffragan 


Suffragan Biſhoys, Vid. Biſhops, 
Tab. Ns. 4. 


Summons. 
1. The Form of the Writ of Summons, 


193. 
2. The Entry thereof, 194. 
3. The like of an Alias Summons, 194, 


195. 

4. The Form of the Summons with an 
Eſloin, 195. 

g. How the Sheriff muſt ſummon the 
Defendant, 192. 


Summons and Severance, Vid. Judg⸗ 
ments, Tab. No 5. 


The Nature thereof, and Convenience to the 
Parties, 78. 


Suppoſal. 


The Suppoſal in a Writ is not to be tra- 
verſed, vid. Traverſe 11. 


Surrender. 


Avoidance 6. 
Collation. 
Vid. — r- 


erſons, Tab. No 7. 


— — 8 


. 
Tempozalties. 
Vid. 


Induttion. 
Lapſe, Tab, N? 31. 
1. The Temporalties belong to the King, 
as Patronus &5 Nyotector Eccleſie, and can't 


be claimed by a Subject either by Grant 


or Preſcription, 65, 66. | 
2. By the Death of the Biſhop the Tem- 
ralties are veſted in the Crown, and 
therefore the King, and not the Execu- 
tors of the Ordinary, ſhall have the 
Preſentment incurr'd before, 65. pl. 4. 


oꝛal Juriſdixion, Vid. Induc⸗ 
op tion, Tab. N® 2, 4-« 


— and Leaſes by Spiritual 


Vid. 1 


Tenants in Common, Vid. Uſurpa- 
tions, 


1. Of Preſentment by Teras in Com- 
mon, vid. Freſentment, 51. 


2, That they may join or ſever in a Pvare 
Impedit, fol. 152. 


Tenants in Fee, Vid. Afſize of Dar⸗ 
rein Pꝛeſentment, Tab. N* rs. 


{ Tenant by Knights Service, Vid. Al. 


N of Darrein P2eſcntment, Tab. 
15. 


Tenant in Yo2tmain, Vid. Night of 
Udvowſon, Tab. N 2. * 


Tenant in Tall, Vid. AſMze ol Dar⸗ 
rein Pꝛeſentment, Tab. 18. 


Termo?, Vid. Pꝛeſentment 24. 


Tithes. 


The Original of Tithes. What Tithes be- 

long to the Vicar as Minute decimæ, 3, 

; He ſhall not have Tithes of 

the Parlon's Glebe, fl. 2. Nor of 

Lands that were -xempt at the Time of 

the Endowment, ibid. . 3——He ſhall 

have the Tithes of Freeholders as well as 

of the Copyholders, becauſe altogether 
make the Manor, ibid. pl. 6, 


| Title: 


| When a Title is fo be ſhewn, and what 
not a ſufficient one, to have a Writ to 
the Biſhop, vid. Mrit to the Biſhop. 


Traverſe. 


Offices. 
Pleadings 28. 


A Preſentment is not traverſable, whe- 
ther it was before Time immemorial, 
or not, 158, 


Traverſes. 
I. Rules of Law concerning Traverſes, 


220. | 
2. That the Matter travers d muſt be, 
that which determines the Point in Ques 


| ſtion, ibid. | 
| 2: That 


3. That the principal Matter 1s to be tra- 


verſed, and not Matter merely confe- 
quential, 220, 221, 222, el. 3. f 

4. That generally ſpeaking, the Party is 
not to take a Traverſe upon a Traverſe; 
but in ſome particular Inftances he may, 
and where, 221, and 225, 226, 227, 
228, 229, 

5. Where the Seiſin is to be traverſed, and 
where not, 222. 

6. Where the Preſentment is to be traver- 
ſed, and where not, 223. 

7. The like of the Appendancy, ibid. and 
221, 223, 224, 77 fl. 2. 230. Pl. 4. 
8. The like of the Manner of the Avoid- 

ance, 224, 225, and 221. fl. 2. 236. 


„ 

9. Where the Gift is not traverſable, 230. 

10. Where the Meſne Conveyance is not to 
be traverſed, 230. | 

11. That Matter of Suppoſal in the Writ 
is not to be traverſed, 230. 

12. Where the Diſſeiſin is not traverſable, 
224, 230. Pl. 4. 

13. That an Heir ſhall never be received 
- traverſe a Title found for him, 230. 

6 

I 15 Where a Traverſe not good, becauſe 
too particular, 231. 

15, Where a Preſentment is alledg'd by Si- 
mony, in anſwer to a Preſentment upon 
an Avoidance by Reſignation, it being 
but argumentative that he might not re- 
ſign, the Party was at Liberty to tra- 
verſe the Reſignation, 236. Pl. 5. 

16. A Traverſe 1s not to be taken after a 
perfect Bar, 239. fl. 2. 


17. A Traverſe which goes in Bar, is not 


to be taken upon a ſufficient Plea to 
the Writ, 239. Pl. 4. 208. 


Treſpaſs. 
4 J arſon. 
Vid. Taran. 


J Donative, Tab. Ne 5. 
Vid. 2 Fvuttion? Tab. No 4. 


1. It was denied to withdraw Je be- 
cauſe the Judgment is Salvo Jure Regis, 
246. Tit. Trial, pl. 1. 

2, The Trial is to be in the County where 
the Church is, ibid. pl. 2. | 


N their Verdict, & Eccleſia fit plena, & fi 


If the jury have omitted that Part of 


Qerdif#., 


1. A Verdict finding a Reſignation, all 
neceſlary Circumſtances are implied, 
101. fl. 3. 

2. What the Law requires in Verdicts, 
246, 2475 

3. Matter found which is idle and ſuper- 
fluous, will not hurt a Verdict, 246, 


247. 
4. Where a Verdict finding quod conceſſit 
modo & ſorma, ſhall extend to the Uſes 
in the Deed, 247. 
5. If the Jury give their Verdict, after the 
Return, yet it ſhall relate to the Time 
they were charged, which being before 
the Return, is good, ibid. 
6. Tho' Lapſe generally be ſix Months, 
yet by Compoſition upon the Founda- 
tion of a Chauntery, it might be, that 
the Patron ſhould preſent in one 
Month, and the Jury are to find accor- 
dingly, ibid. 


Qicars and Gicarages. 


Conſtitutions. 
Endowment. 
arſon. 
1 19. 
thes. 
(nion 14, 16, 17, 18, 19, 20. 


Vid, 


. There were no perpetual Vicars at Com- 

mon Law, but there were temporary Vi- 

cars, 1, —— Their Original, 6:4. 

How to plead the Endowment of a Vi- 

carage, 2. | 

3. The Endowment of a Vicarage is /piri- 
tual, ſo is the Diſſolution thereof; but 

the Corporation 1s temporal, 1, 2. 

4. Conſtitutions concerning Vicarages, 2. 

5. The Statute of 15 K. 2. cap. 6. of the 

Endowment of Vicarages, 2, 

6. TOO that Statute came to be 
ibid. 

7. The Statute of 4 Hen. 4. that in every 
Church appropriate, there ſhould be a 

petual Vicar endowed, 3. 

8. Before the Statute of 4 Hm 4. aVicar 

could not be endowed without the Pa- 

tron's Aſſent; but the King's Licence 

was not neceſſary, 3. * 


2. 


malle, 


ſit, cujus 1 ? Et jt tempus ſeme- 


, ftre tranſivit? it may be ſupplied by a 
Writ of Enquiry, 246. Pl. 3. 
Fe 


Qicar. 


U 


Uicar, 


1. At Common Law Vicars were remove- 
able at the Diſcretion of the Ordimary, 
I5. 

2 His Power of creating Vicarages, and 
when, 1, 15, 22. 

3. His Power of diſſolving Vicarages, and 
how to be diſſolved, 15. 

4. Vicars, Vicarages, and their Endowment, 
were of Spiritual Conuzance, 1, 15. 

5. In Vicarages, the Cure of Souls is the 
Principal, and the Endowment as Acce/- 
ſory falls with it. So is it of all Eccle- 
ſiaſt ical Promotions, (36.) pl. 1. Marg. 


6. Where the Preſentment of a Vicar to- 


a Parſonage, ſhall b;nd no longer, than 
the Life of the Preſentor, as to uniting 
the Vicarage, 15. 

7. What ſhall not be conſtrued the Union 
of a Vicarage, becauſe it would diveſt 
the Fatron of the Patronage, 16. 

8. A Vicarage which is but a Derivative 
Exiſtence, ought to recur to its Original, 
the Parſonage, to aid its Welfare in 
Time of Neceſſit 7. 

9. Who ſhall have the Preſentment upon 
his Promotion, when a Vicar is made 
a Rector by Act of Parliament, vid. 
Preſentment, 34. | 

10. What Tithes the Vicar ſhall have, 3, 
45 f 

11. The Choice of a Vicar of Common 
Right is in the Parſon; but the Pa- 
riſhioners may have it by Preſcription. 

12. The Advowſon of a Vicarage, of Com- 
mon Right, 1s appendant to the Rec- 
tory ; but may be to a Manor, (38.) 


Uicarage. 


1. The Parſon, Patron and Ordinary, may 
create a Vicarage, and ſo might the 
Patron and Ordinary, in the Time 
when the Church 1s vacant, and with- 
out the King's Licence, 1. ——But not 
the Ordinary, 2, —— without the Pa- 
tron's Conſent, ibid. 

2. A Parſon appropriate, and the Ordi- 

nary, might create a Vicarage before 

the Statute of Diſſolutions, ibid. 
3. If the Parſon appro riate creates a Vi- 
carage, he ſhall be the Patron thereof, g. 

4. Who _— be the Patron of a Vica- 
rage, 6. 049 vt 

5. The Intereſt of the Vicar in the Things 
whereof he as endowed, 6, 8. 


| 6. Before the Statute of 14 Ed. 3. he had 


not any Freehold in the Glebe, nor 
could he have a Juris Utrum, 6. 

7. A Pracipe quod reddat did not lic againſt 
a Vicar, and why, 7. 

8. He ſhall have Aid of the Parſon, Pa- 
tron and Ordinary, bid. 

9. Vicars are included in the Statute of 
13 Ed. 1. ws, 24. giving a Juris Utrum 
for one Parſon againſt another, ibid. 

10. Words in an Endowment, ſhall be 
conſtrued to the Advantage of the Vi- 
car, 9. 

11. The Vicar, where there is a Parſon 

appropriate, ought to have the Trees in 

the . becauſe he ought to 

repair the Church, 10. pl. 3. 


Uicar General, Vid, TUrit to the 
. Bilhop 18; 


Union; 


1. That the Ordinary, with proper Con- 
ſent, may make a Union of two 
Churches, and the Reaſons of ſuch 
Union, 17, 1 

2. That . Union, may be made to take 
Place in futuro, by apt Words, 18. 

3. The Statute of 37 Hen. 8. cap. 21. of 
Union of Churches, and a Caſe upon 
that Statute, ibid. 

4. When the Churches are above the Va- 


lue preſcribed by that Statute, it re- 
| mains to be an Union at Common Law, 
| 


- ibid. 

5. The Ordinary is the principal Actor in 
an Union; and tho' the Conſent of the 
Patron and King be ſubſequent, the U- 
nion will be good, ibid. 

6. By the Canon Law the Ordinary, with 
the Conſent of the Patron, might make 
an Union of Churches, of what Value 
ſoever, 19. 

7. A Union made upon a 'Suggeſtion of 
the Reaſons for doing it, which is falſe, 

is void, 16. 

8. The Act of 17 Car. 2. cap. 3. of Union 
of Churches, and a Caſe thereon, 19, 
20, 21. 

9. The Act of 22 Car. 2. cap. 11. of Union 
of Churches in the City of London, 21. 

10. That the King is bound by that Sta- 
tute, tho' not named; ſo that upon ſuch 
Union he ſhall not have the firſt Pre- 
ſentment, unleſs it be his Turn, ibid. 

11. A Parochial Church can't be united to 


a Chapel. 
4 F | 12. By 
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12. By the Union of two Churches, noſ 2. What Uſurpations are by the Civil Law, 


Change is made in the Kights of Parro- 
nage, 22, 

13. At Common Law, and before the Sta- 
tute of 4 & 5 V. & M. when two 
Churches were united, the Reparations 
remain'd diſtinct as before 
one Church was demoliſhed, the Pa- 
riſhioners of that Church, were not 
bound to the Repairs of the other; and 
how alter'd by that Statute, 22. 

14. Where a * of the Vicar to 
the Purſonage, or to the Vicarage, by 
the Name of the Parſonage, ſhall, or 


ſhall not make an Union, 14, 15, 16.]7 


15. When the Ordinary may reſtore the 
Vicarage to the Parſonage, and when 
not, 10, 14. And for what Rea- 
ſons, 15. | 

16. That if the Reaſons for doing it, fail, 
the Union is not good ts, 18. 

17. The Union of the Vicarage to a Par- 
ſonage is quaſi revolutio in materiam pri- 
mam, 16, h 

18. Omne diſſolvitur eo modo quo colliga- 
tur, 15. 


19. The 8 is reſtored to the Par- 


ſonage by a Writ of Right, and why, 14. 
20. What Union of a Vicarage to the 


o that if 


and the Canons concerning them, 128. 
3. What they are at Common Law, 128. 
pl. 6. ; | 
4. That a Uſurpation gaind a Fee, ibid. 
1 


pl. I. 

5. That a Uſurper, in the Caſe of an Ad- 
vowſon, gains a Fee-ſimple therein, in 
the ſame Manner, as one who enters in- 
to Lands, while there is no viſible 
Owner, and claims the Inheritance by 
Wrong, 141. 

6. The Reaſon why the Law gave the U- 

ſurper a Right, ibid. 

The Difference between one coming in 
by Uſurpation, and one that comes in 
by due Courſe of Law, 139. 

8. The Effect of the Statute of Veſim. 2. 

on Uſurpations, 129. fl. 7. 

9. That that Statute did not extend to U- 
ſurpations upon the Heir, before the 
Act, 140. 8 

10. That a fortious Uſurpation, works no 
Remitter, 137. pl. 17. 

11. That upon a Uſurpation on the King, 
he can't remove the Incumbent with- 
out a Quare Impedit, 77. Pl. 4. 

12, Nor preſent the ſame Clerk, ibid. pl. 5. 

13. The Act of 7 Ann. cap. 18, concerning 


Parſonage, will not bind a third Per- 
ſon, 14. pl. 5. | 
21. By ſuch Union the Endowment reſults 
to the Parſonage, ibid. pl. 6. '1 
22. The Difference between diſſolving a 
Vicarage into a Parſonage preſentative, 
and into a Parſonage appropriate, 17. 


ibid. ‚ 

24. That the Ordinary cannot diſſolve a 

Vicarage, when the Parſonage is in a 
Temporal Hand, and why, 10. 

25. Where the Law will permit the Or- 
dinary to re-unite the Vicarage to the 
Parſonage, and where not, 10. | 

26. The Law won't conſtrue a Vicarage 
united by a Preſentment, which tends 
to the Injuiry of a third Perſon, 16. 


Union of Churches, vid. Uſurpa: 
tion 38. 


Cſurpations. 


Right of Advowſon 3. 
CUrit to the Bilhop 17. 


Vid. 1 


1. The Nature and Definition of an Uſur- 


pation, 81, 138. 


2 


— 


Uſurpations, 146. 
14. How to plead a Title by Uſurpation, 
234. Pl. 2. | 


23. That there may be a Union of a Vi- Wt at Act or Thing made an Uſurpation, 


carage to a Dean and Chapter, or College, 


or put a Man out of Poſſeſſion, 130. 


15. A Recovery with Execution, 130. Lei- 
ter E. þl. 1. 


16, Or with Inſtitution only, ibid. þl, 2. 
17. Not, by Lapſe incurring, where the 


Ordinary is a Diſturber, ibid. pl. 3. 


18. As by refuſing to examine the Clerk, 


2 "3.5 Vue 3 

19. Nor where the Incumbent is preſent- 

| ed by Simom, ibid. pl. 3. 

20. Nor by Entry into a Manor, and 
thereby avoiding the Grant, ibid. pl. 6. 

21. Whether an Uſurpation puts the In- 
fant out of Poſſeſſion, during his In- 
fancy only, or not, 151. 


Uſurpations. 


For the Benefit of whom an Uſurfation i; 
ſaid to enure, 130. Letter F. 


| 22, For the Ward, 130. Pl. 1, 2. 131. 


| 23, For 
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23. For J. F. by a Preſentment by his 
Proftor, 130. pl. 3. 

24. So if it be, as Proctor, when he is 
not ſo, ibid. pl. 4. 

25. Of a Stranger by a Preſentment, by 
the very Patron as hi, Proctor, ibid. pl. 5. 
133. pl. 10. 

26. So, as his Attorney, 141. fl. 6. 

27. For the Benefit of a Grantee of one 
entitled to a Iurn, where the Incum- 
bent of Another, entitled to the other 
Turn, was deprived, 134. Pl. 13. 


Cſurpations, 
Who might uſurp, 131. 
28. The King might, ibid. Pl. r. 


Cſurpations. 
Who might uſurp in reſpect of Eſtate: 


29. A Grantor upon a Grantee of the next 
Avoidance, 131. Letter H. fl. 1. 

30. So by a Stranger, upon a Grantee of 
two Avoidances, by a Preſentment, at 

the firſt Avoidance, otherwiſe of a Le- 
ſor upon a Leſſee, ibid. pl. 2., 


Cſurpations. 
Upon the King. 


31. Not by a Preſentment of a Siranger, 
132. pl. 1, 2,.3,4.—Tho' by many Pre- 
ſentments, ibid. pl. 5. | 

32. By a Patentez upon a void Patent as to 
a Stranger, 132. pl. 6. 

33. Upon a Feme-Covert, ibid. pl. 7. 

34. So as not to put the Parties to a Writ 
of Right; but it puts them to a Quare 
Impedit after Induction, ibid. pl. 8. | 

35. A Uſurpation may be made upon an 
Heir, in Ward of the King, if no Office 
be found, ibid. pl. 9.—Otherwiſe if an 
Office be found, ibid. 5 


Uſurpations. 
Upon whom, in Reſpe#t of Eſtate. 


36. Not between Jointenants, Coparceners, 
or 200008 in Common, 133. pl. 1, 2, 3, 
„ 57 0, 12. 3 
775 Otherwiſe of the Dean upon the Chap- 
ter, ibid. pl. 7. N 
38. Not of a Biſhop upon his Succeſſor. ib. 
1 Mar 2. 


39. Otherwiſe of one Patron, upon another, 
of Churches united, 133. pl. 8. 

40. Otherwiſe of Conuzor on a Conuzee, 
upon a Compoſition by Fine, ibid. p1.9. 


Cſurpations; 


In what Caſes an Uſurpation ypon one, 
would extend. to be an Uſurpation upon 
others at Common Law. 


141. Where not upon the Tenant of the 


Freehold, 134. pl, 2. 


* upon the youngeſt Coparcener, 
ibid, 


43. Or on the third, by a Uſurpation up- 


on the ſecond, ibid. pl. 3. 

44. Where an Uſurpation by the King, 
in Right of the Heir of one Coparcener, 
(tho' after a Partition) made a Uſur- 
pation, ibid. pl. g. 

45. Where it would not bind the Biſhop's 
Succeſſor, 135. pl. 6. ibid. Letter M. . 

arg. | 

46. Who was deem'd not to have a Re- 
medy for a Uſurpation, 135. pl. 7. 


Of defeating of Uſurpations, 


47. BY the Re-eniiy of the Diſſeiſee, 139. 

. 

48. By the Preſentment of the Huſband, 
in Jure Uxoris, ibid. pl. 4. 

49. The Recovery of the Advowſon of the 
Parſonage, would not _— the Uſur- 
pation of the Vicarage, ibid. ph Ge 

50 Joe e Coparcener's dying without IJue, 
ee 

81. A 73 by the third Coparce- 
ner, defeated the Uſurpation upon the 
ſetond, ibid. pl. 7. 

52. So, if there had been a Partition, and 

why, 136. pl. 8. 

53. So by a Preſentment after an Uſurpa- 
tion, ibid. pl. 9. | | 

54. Where a Preſentment avoided the A 
fignment in Chancery, ibid. pl. 10. 

55. By a Recovery by Default, 136. pl. 7. 
tho againſt the 8 Incumbent; if 
not in, for ſix Months, ibid. pl. 13, 14. 

56. So if after the ſix Months, and he 
omits pleading Plenarty, ibid. Marg. 


ibid. pl. 12. 

58. Of an antient Right reveſting, by way 
of Remitter, 136. pl. 12, 12. | 
59. By the King's Grant after an Uſurpa- 

tion. 


57. So, of a Recovery by a Purchaſor, | 


60. By 


n. TIT; I" "WIE 


60. By an Omiſſion of pleading Flenarty, 
where it might have been pleaded, or 
by making a Default after a Plea; fo 
that the other Party has Judgment by 
Default, whereby the Right is reve/ted 
in him, 1236. pl. 12, 13. 

61. Not by the Kepeal of an Act of Par- 
liament of Attainder, ſo as to reveſt the 
Right of the Perſon attainted, which 
was taken away by Uſurpation, tho' 
the Seiſin by the Attainder was in the 
Crown, ibid. pl. 15. 


W. 


Ward. 


FhHeirs. 
Vid. J Preſentment, 36, 37 


Warranty, Vid. Bar 12. 
Waſte, Vid. Occupancy, 


Writ to the Biſhop. 


Dekault. 
Vid. 5 Induction. 
Judgments 4. 


At what Time it ſhall be granted. 


1. Not againſt the Incumbent upon his 
Plea, till the uc between the Plain- 
tiff and the Patron be determined, 169. 

r 

2. Nor upon a Judgment againſt one alone 
by Default, where there are more De- 
fendants, 170. pl. 2. 4. 192. 

2. Otherwiſe if upon /everal Writs againſt 
ſeveral Perſons, ibid. pl. z 

4. Not, till the Writ of Inquiry be return- 
ed, or the Damages Remitted, 170. pl. g. 

5. What Advantage the Plaintiff may lo/e, 
by not taking a Mrit to the Biſhop up- 
on the Ordinary or Incumbent's D/ 
claimer, ibid. pl. 6. 


6. What Court may award the Writ, | 


170. 5 

7, Who ſhall have it. — The Defendant 
as well as Plaimiff,, becauſe they are 
both Afors, 147. 171. Later S. pl. 1. 

d. But not for im and a Stranger, tho' 


be makes a Title to himſelf and the 


Stranger, ibid. pl. 2. 
2 


9. Where the Writ ſhall not be awarded 
for a third Perſon not a Party to the 
Suit, 171. | | 

10. In what Caſes the King ſhall have a 
Writ to the Biſhop, tho' he be not a 
Party to the Suit, 171. Letter U: ——- 
If the Iſſue be found againſt him, yet 
if it appears plainly T the Record, 
that he hath the Right, he ſhall have a 
Writ to the Biſhop, ibid. pl. 1.— Quære 
for if the Jury And for the Plaintiff, 
and further find that the King hath the 
Right, he ſhall nat have ſuch Writ, ib. 
Marg. — The Title muſt be clear and 
apparent to the Court, for the King, 
172. pl. 3, 5. —— Not merely by Nt 
dicit, ibid. pl. 4. 


Writ to the Biſhop without a Title. 


11. If the Writ abates for Miſnomer, In- 
ſufficiency, Tenancy in Common, or where 
the Defendant can't make a Title, be- 
cauſe ſhe holds in Coparcenery with one 
of the Plaintiffs; or three bring a Quare 
Impedit, and two of em only are on- 
ſuited, or where the Writ abates upon 

a Plea of Plenarty of the Plaintiff's own + 

Prefentment: In all theſe Caſes the 

Defendant can't have a Writ to the Bi- 

ſhop, tho' he makes out a Title, 173. 

Letter K. N. 1,2, 3. 174. N. 9. 175. 

Letter I. pl. 1, 2, 5, 7. 

12. But if the Writ abates for a Fault in 

the Count, by the Death of one of the 

Plaintiffs * the Writ purchaſed, or 

the Defendant be made a Anigbt pend- 

ing the Suit, if the Plaintiff be nonſuit 
after Appearance, before or after the 

Defendant has pleaded in Bar; in all 

theſe Caſes the Defendant ſhall have a 

Writ to the Biſhop, upon making out 

a Title, 173. Letter X. pl. 4. 10, 12. 

175. pl. 2, 3 8 => 

13. What ſhall be a ſufficient Title againſt 
all, where ſome plead, and others do 
not, 176. Letter Z. | 

14, Upon what Plea, a Writ to the Biſhop 
ſhall be granted, and when with an 
Entry Nullo habito reſpectu damnorum, 
176. Letter A. 

15. Where the Patron Defendant, ſhall 
have a Writ to the Biſhop, notwith- 
ſtanding the Na of the Incumbent, that 
he is in of the Patron's own Preſent- 
ment, 177. Letter B. pl. 1. — But ſuch 
Matter will be a good Retian for the 
Biſhop to make, 181. 


| 16. If 


— 4 


16, If a Tile appears for the King, he is 
not bound by the Incumbent's Plea, of 
being in of the King's Preſentment, 
177. pl. 2, 3.— But ſhall have a Writ 
to the Biſhop upon a proper Suggeſtion 
on the Roll. | 
17. Nor ſhall the Plea of the Incumbent 
turn to the Advantage of the King, 
where His Title is by Lapſe, and the 
Incumbent loſes his Incumbency by ill 
leading, 177. pl. 4. Qucre if by 
ſurpation, 178. pl. 5. 
18. Where the Writ to the Biſhop ſhall 
be granted to the Biſhop, and where to 
the Metropolitan, 178. pl. 1, 2, 3, 4, 5, 
6, 7. Where to the Guardian of the 
Hpiritualties, ibid. pl. 8.—Where to the 
Biſhop's Vicar General in his Abſence, 
14.7,— When the Party hath had a Writ 
to the Metropolitan, he can't have a 
Writ 8 the inferior Biſhop afterwards, 
179. pl. . 
19. if the Biſhop be a Party, and be found 
a Diſturber, the Plaintiff may, mtwith- 
ſtanding, have a Writ to the ſame Bi- 
ſhop, or at his Election, to the Metro- 
politan, ibid. pl. 10. 


Return of the Biſhop. 


20. Where the Biſhop is not eftopped to 
make a Return of the King's Title, 180. 
— Where he d:{claims and does not ac- 
knowledge the Plenarty, ibid. What 
not a good Return by the Biſhop, 180, 


181. 
Whe ſpall be removed. 


21, Not the Incumbent unleſs named, 181. | 


pl. 1. An Incumbent pendente bite, 
ſhall be removed, but not without a 

Scrre facias, ibid. pl. 2. Marg. pl. 3. 181. 

pl. 7, 8, 9. Quære.— Where the Plain- 

tiff ſhall remove the Incumbent pre- 
ſented upon a Title by Outlawry upon 
a Reverſal of that Outlawry, 181, 182. 

pl. 6. Otherwiſe upon a Preſentment 
upon a Title by an Outlawry to an Ad- 
vowſon appendant to a Manor, veſted 
in the King by the Outlawry, and the 
Reaſon of the Difference, ſce ibid. Marg. 
But if the Outlawry be of a Manor, 
to which an Advowſon is appendant, and 
the Church becoming vacant, the King 
preſents B. againſt whom the Plaintiff 
had brought a Quare Impedit before, tis 
ſaid he ſhall be removed by a Recovery 
againſt him and the Biſhop, 183. pl.11. 
— Where the Collatec ſhall be removed, 


@ 


— 


183. pl. 12, 17. — Tho' Title of Lapſ- 
hath incurr d, yet the Plaintiff recover- 
ing ſhall remove the Incumbent, if 
Plenarty be not pleaded, Cid. pl. 15.— 
If the Defendant recovers, who might 
have pleaded Plenarty of the Plaintitt 's 
own Preſentment, and abated the Writ ; 
he ſhan't remove the Plaintiff's Clerk. 
ibid. pl. 16. 


Writ of Erroꝛ. 


* Damages 9, 10, 11. 
Vid. 7 Lapſe 10, 17. 


1. By whom to be brought, 250.——The 
Biſhop, tho he diſclaims, ought to be 
join'd in the Writ, ibid. 

2. At what Time to be brought; it may 
be brought after a Writ of OQuare non 
admiſit hath been brought, and while 
that's depending, ibid. 

3. It may be brought upon the firſt 
Judgment, 242. ö 

4. One confeſſing the Action, and the N 
other pleading to Iſſue; he who con- | 
feſſes the Action, can't bring a Writ of | 
Error till the Iſſue be determined, and | 
then both muſt join, 250. 1 

5, How the Writ ſhall be brought; it | 
may be brought upon the Judgment 
given at the Aſſizes, without mention- 
ing that the Record came back from 
thence to the ſuperior Court, 251. 
Otherwiſe of an Aſſize. 

6. If a Writ of Error be brought by one 

who 1s a Knight, and he 1s not named 

ſo in the Record, it 1s not well removed, 

251. | 

7. Who are to aſſign Errors, if one ap- 
pears, and the other makes Default, 
one cannot aſſign Errors alone, without 
Summons and Severance of the other. 

8. What has been held aſſignable for Er- 
ror, and what has been adjudg'd Error, 
and what not, 252, 253. 

8. Where a Judgment may be reverſtd 
for Part, and Rand good for the other 
Part, 253. 

9. What Judgment ſhall be reverſed by 
Conſequence of the Reverſal of ano- 
ther, 253.— Where not, 250. 

10. To what Thing the Party ſhall be 
reſtored by the Reverſal, 254. 

11. What Things will help an Error, and 
what not, ibid. : 

12. Where a Releaſe of that which would 


have been Error, will aid it, ibid. 
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CONTAINING 


PRECEDENTS 


Of the ſeveral 


PLEADINGS 


S1 


Declarations, Pleas, Replications, Rejoinders, 
Demurrers, Iſſues, Judgments, Judicial Proceſs, and Pro- 
ceedings in Error. 


. 


REFERENCES 


To all other 


PRECEDENTS in the ſeveral Law Books 
of ENTRIES relating to this Action. 


With a complete TAB LE thereto, 


— 


_ * — —— . . 


PRECEDENTS 


PLEADINGS 


Quare Impedit. 


] Biſhop of N. and H. R. Clerk, were ſummon'd to anſwer to 2 Declaration 


A. B. of a Plea (or in an Action) that they permit him to chen the 

@ preſent a fit and able Parſon to the Church of C. which is — 4 
vacant, and belongs to his Donation, (or is in his Gif) Oc. and where- auc ſetting 
upon the ſaid A. B. by S. C. his Attorney, declares, That whereas _— 
one C. D. Gent. was ſeiſed of the Advowſon of the Church aforeſaid, That C. D. 
as in Groſs, by itſelf, as of a Fee and Right, and being ſo ſeiſed — 
thereof, preſented one M. N. his Clerk, to the ſame Church, being #dvowſon 
vacant, who was admitted, inſtituted and inducted therein, at the 35 of an 3d» 
Preſentation (or by the Preſentment ) of the ſaid C. D. in the Time of —— 
Peace, in the Reign of our Sovereign Lord the King that now is, bꝛeſented 
(or, in the Reign of his preſent Majeſty) and the ſaid C. D. being 
ſo ſeiſed of the Advowſon of the Church aforeſaid, in the Manner 
aforeſaid, and the ſaid M. N. being the Parſon of the ſaid Church 
as aforeſaid, he the ſaid C. D. afterwards, (to wit) on the 20th 
Day of February, in the ſixth Year of the Reign of his preſent and granted 
Majeſty at C. aforeſaid, by his Deed in Writing, which the aid — 1 48 
A. brings here into this Court, ſealed with the Seal of the ſaid the Plaintiff 
C. the Date whereof is the ſame Day and Year, granted the firſt and 
next Avoidance, Donation, Nomination, Preſentation, free Diſpoſal, 
and Right of Patronage of the ſaid Church, to the ſaid A. fo that 
it became lawful for the ſaid A. his Executors, Adminiſtrators, and 
Aſſigns, and every of them, to preſent a fit and able Parſon to 
the ſaid Pariſh Church of C. whenever, by the Death, Reſignation, 
Ceſſion, Demiſe, Exchange, Deprivation, or by whatſoever Ways 
and Means it ſhould firſt and next happen to be vacant ; By Virtue Cat after 
of which Grant the ſaid A. was poſſeſſed of the firſt and next the Granr, 
Avoidance of the Church aforeſaid, and being ſo poſſeſſed thereof, the Rare 
the ſaid Church became and is now vacant by the Death of the cant by the 
{aid M. N. which ſaid Avoidance of the Church aforeſaid, was 1 0 ot 
the firſt and next Avoidance of the ſaid Church after the Grant d br a... 
aforeſaid, made as aforeſaid by the ſaid C. D. to the ſaid A. B. fon thereof 
and by Reaſon thereof 1t now wu to the ſaid A. B. to preſent '* belong d 
i 0 


Part II. fit — 2 ? 


8 Quart Jmpedit. 3 


2 fit Parſon to the ſaid Church, and the ſaid Bithop and H. un- 
juſtly hinder (or diſturb) him therein, wheretore he declares, thut 
he is injared and endamaged to the Value of one hundred Pounds, 
and thereof he brings his Suk, G cc. 7 


3 Declaration Lincoln fl. J. Biſhop of Lincoln and S. R. his Clerk, were ſum- 


right Pa- mon'd to anſwer to A. B. Eq, (of 4 Pea) or in an Action, that 
tron is n they permit him to preſent a fit Parſon to the Church of P. which 
ſdurbed in 5 p P 1 : 
preſenting is vacant, and belongs to his Gift, and whereupon the ſaid A. B. 
after an 2 dy C. H. his Attorney declares, that whereas he was ſeiſed of the 
the Death of Adrowfon of the Church aforeſaid, as in Groſs by itſelf as of a 
the former Fee and Right, and being ſo ſeiſed thereof, preſented to the ſame 
Church being vacant, one P. S. his Clerk, who upon the Preſen- 
That he was tation of the ſaid A. was admitted Inſtituted and inducted therein, 
— * in the Time of Peace, in the Reign of our Sovereign Lord the 
in Grols, King that now is (or of his preſent Majeſty) and the ſaid A. being 
ſo ſeiſed of the Advowſon of the Church aforeſaid, in the Manner 
the Church aforeſaid, the ſaid Church became and is now vacant by the Death 
a of the ſaid P. S. and for that Reaſon it now belongs to the ſaid 
5 A. B. to preſent a fit Parſon to the Church aforeſaid, and tlie ſaid 
and the des Biſhop and S. unjuſtly diſturb him therein, wherefore he declares 
tendame di» he is injured and endamaged to the Value of one hundred Pounds, 


Qurbed him thereof he brings his Suit, &c. 


I Degas Nottingham ff, A. B. Biſhop, the Chapter of the College of 
Aeind the St. Mary of B. in the County of Nottingham, and C. D. Clerk, 
— bc were ſ uae to anſwer to C. D. —_ - IN (or in an = 
tion) that they permit him to preſent a to the Church 
ASS W, which is NE and — to his Gift, G. and whereupon 
a Grauee Of the ſaid C. D. by J. S. his Attorney, declares, That whereas one 
ele, 1 M. Eſq; was feifed of the Advowſon of the Church aforeſaid 
That 1. . 28 in Groſs by 1tfelf as of a Fee and Right, and being ſo ſeiſed 
was ſeiſed of thereof, he the faid L. (ſuch a Day and Tear) at W. aforeſaid by 
the Advom- his Deed in Writing ſeal'd with his Seal, the Date whereof is 
fon in Stola the ſame Day and Year, granted to one W. G. the firſt and next 
aud granted Avoidance, Preſentation and Vacancy of the Church aforeſaid for 
the. net: * one Turn only, when it ſhould firſt and next happen to be vacant; 
. G. By Virtue of which he the ſaid W. G. became poſſefs'd of the Ad- 
vo ſon of the Church aforeſaid, and being fo poſſeſs'd thereof, he 
the ſaid W. afterwards, to wit, (ſuch a Day and Tear) at W. afore- 
NY ſaid, by his Deed (as before in the other Gram) granted the ſaid 
11 16 T. fk and next Avoidance of the Church aforeſaid the ſaid one 
Turn only- to one T. 8. By Virtue of which Grant he the faid 
T. S. became poſſeſs d of the Advowſon of the Church aforeſaid. 
for the ſaid firſt; and next Varaney, and being ſo poſſeſs d thereof, 
bo at the... The faid Church became vacam by rhe Death of R. L. then laſt In- 
next Uacan- cumbent of the ſame Church, which ſaid Avoidance of that 


= 


hhlais Clerk to the ſaid Church ſo varant, who was admitted, inſtitu- 
dd, and inducted therein at the Preſentation of the ſaid T. in the 
Time of, Peace, in the Reign of our Sovereign Lord the King that 
Meg n & W116. 8 


—— — „ | 
— — 

w 1s (or of his preſent Majeſty * 

lajeſty) and the ſai 2 ; - 

F . 
Be 3 Weſtminſter aforeſaid, died Tg he and LM. be. 
„ 71 We FEE 
IM wh reſal deſcended to one E. M. as Son and 8 of the — 25 
L. M. whereby the faid E. M. was feed of the Wer bg 
beins ſo ſeiſl, 1 as in Groſs by itſelf, as of a Fee vowlon of the wy 
Da Gd 7 ed thereof, he the ſaid E. M. after ward „ 8 
d 5 1 * 2 W. aforeſaid, by his Deed be * (fuch a 
Date the dame D urt, ſealed with the Seal of the F 2 
Bon, and 25 and Year, granted the Advowſon, Donati bearing who granted 
Y ey get ight of Patronage of the Ch „Donation, free the next 

id C. to haye and to hold to hi the Church aforeſaid to th Jvoidance to 
of which CO old to him and his Heirs for ever; the the Plaintiff 
ſon of the Church Fore 00 became and now is ſeiſed of Px ng | 

uurch aforeſaid as in Groſs, by 1 vow- 
Rig, — N ſo ſeiſed thereof, the bad (Borch be 1 
longed 2 he oo of the (aid N. O. and by Mea n — 
my, * the ſaid C. to preſent a fit Parſon = 0 = thereof it be- by the Death 
hinder _— and the ſaid Biſhop, Chapter and _ aforeſaid, CS and 
_ e 2 the V? r he declares that www ur bed 
Suit, Gr. he Value of 200. and thereof he ings ha Plaintiff in 

pꝛeſenting. 


Nortbumberland \ Biſh 
wet to A. Ke a Fe 1 hop of Durham, was ſummon'd to an- 2 
to the Charch of W, which i vacant, and belege os Gift. arſon e 
„and belongs to his Gift; and flees m 


whereupon the ſaid A : 
one C. D. „by J. O. his Attorney declares, tl | 
2. in Cres by IF as of « Fee and Right, 20 che Church aforeſaid, 07,96, 
of, preſented one MN. his Cot to cke hid Church, being. re 
n o the ſai . 8 ent 
bes Aidan admitted, inſtituted, and in OO vacant, A the King's 
now Is. for 2 in = Reign of our Sovereign ** A orayris by Beaſon of 
of the Advowſon of the Ch jeſty) and the ſaid C. D. bein — e 
r the Church aforefaid, in the 1 P ſeiſed Father's 
became vacant by the ay, (fuch a Day and Tear) that ſa * r Life-time. 
continued vacant froth the 1d Os Gf n — 1 2 hot 
' | p , ow- 
os ys o& * whole Mont 6h oh moaned aforeſaid, for n 5 groſs, 
aha Pate pr 83 to the ſaid Church within that 1 fit Far- M.N. and the 
te Fart, Order, or Merl ft fd Crd) why ro 
vaca! 1 1 5 arſon to the ſai by the De 
K 5 e Far and belonged te ole 1 = 0 of 1 
aforeſaid, in Befa his Royal Prerogative, thro? the * 'r ord the cone fo; * 
the faid Chur ult of the Patron, Ordinary, and M ple of Time Months, 
ſaid Soverei n Lord the Manner aforeſaid. de n {+ 
8. P. his Clerk. & 1 the — RY. a Day and Tear ) a hey + On, our devolved on 
admitted. itifti þ Non the ſaid hurch of W. being ſo * nted one 4 — and 
our ſaid Sovetei U 5 and inducted therein, upon the * ＋ who WAS ;jone — 
of our ſaid Sores the King in the Time of Peace, in 22 of e 5.P. 
enn e paces. the C. B. ng tee of 


ſelf, as of a Fee and Right 1 

BCD. aft and Right in the Manner aforelai 

5 rwards, at W. aforeſaid, dy d ſeiſed of — to the Plain: 
9 
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of and in the Advowſon of the Church aforeſaid, after whoſe De- 
ceaſe, the ſaid Advowſon of the Church aforeſaid, deſcended to the 
ſaid A. B. as Son and Heir to the ſaid C. D. whereby the ſaid A. B. 
became and now is ſeiſed of the Advowſon of the Church aforeſaid, 
who, at the às in Groſs by itſelf, as of a Fee and Right, and the ſaid A. B. being 
1 ſo ſeiſed thereof, the ſaid Church became and is now vacant by the 
ought to habe Death of the ſaid S. P. and for that Reaſon it belongs to the ſaid A. B. 
8 , to preſent a fit Parſon to the ſaid Church, and the ſaid Biſhop unjuſt- 
ſturbed by the 1Y hinders (or diſturbs) him, therefore he declares he is injured and 


Defendants, damaged to the Value of 200 J. and thereof he brings his Suit, &c. 


The King againſt Gibſon. 
Hill. 2 & 3 L. James II. Rol. 1918. 


4 Declaraa Suſſex iſ. Charles Gibſon was ſummoned to anſwer to our Sove- 
Tire $93. © reign Lord the now King, of a Plea, (or in an Action) That he 
mony, permit our ſaid Sovereign Lord the King to preſent a fit Parſon 
to the Church of Thorndon, which is vacant, and belongs to his Do- 

nation, (or in his Gift) &c. And whereupon Sir Robe Sayer, Kt. 

his Majeſty's Attorney-General, who in this Caſe profecutes for our 

{aid Sovereign Lord the King, declares, That whereas, by an Act of 
Parliament, made in the Parliament of her late Majeſty Queen Eli- 

zabeth, at Weſtminſter in the County of Middleſex, in the 3 1ſt Year 

ſetting koꝛth Of her Reign, it was (amongſt other Things) * Enated by the Au- 
4 ne * thority of the ſame Parliament, That if any Perſon or Perſons, Bo- 
cap's, © dies politick or corporate, ſhould or did at any Time after the End 
* of 40 Days next after the End of that Seſſion of Parliament, for 

any Sum of Money, Reward, Gift, Profit, or Benefit, directly or 
indirectly, or for or by Reaſon of any Promiſe, Agreement, Grant, 
Bond, Covenant, or other Aſſurance of or for any Sum of 1. 

* Reward, Gift, Profit, or Benefit whatſoever, directly or indirectly 
* preſent.or-collate any Perſon to any Benefice with Cure of Souls, 
* Dignity, Prebend, or Living Eccleſiaſtical, or fe or beſtow the 
* ſame for or in Reſpect of any ſuch corrupt Cauſe or Conſideration, 

* that then every ſuch Preſentation, Collation, Gift and Beſtowing, 
and every Admiſſion, Inſtitution, Inveſtiture and Induction there- 
* upon, ſhou'd be utterly void, fruſtrate, and of none Effect; and 
* that it ſhould and might be lawful to and for the Queen's Majeſty, 
her Heirs and Succeſſors, to preſent, collate unto, or give or be- 
© {tow every ſuch Benefice, Dignity; Prebend, and Living Eccle- 
* {iaſtical, for that one Time or Turn only, and that all and every 

* Perſon or Perſons, Bodies politick and corporate, that from thence- 
forth ſhould give or take any ſuch Sum of Money, Reward, Gift, 
or Benefit, directly or indirectly, or that ſhould take or make any 
* ſuch Promiſe, Grant, Bond, Covenant, or other Aſſurance, ſhould 
* forfeit and loſe the double Value. of one | Year's Profit of every 
* ſuch Benetice, Dignity, Prebend, and Living Eccleſiaſtical ; and 
the Perſon: fo. corruptly taking, procuring, ſeeking, or accepting, 
© any, ſuch Benefice, Dignity, Prebend, or Living, ſhould there- 
- ©. upon and from thenceforth be adjudged a ifabled Perſon in Law 
do have or enjoy the ſame Benefice, Dignity, Prebend, or; Living 
5 2 « Eccleſiaſtical, 
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* Eccleſiaſtical, as by the ſaid Act (among other Things) it doth 
and may more fully appear. And his ſaid Majeſty's Attorney Ge- zn 2ver- 
neral doth for our ſaid Sovereign Lord the King further declare, ment that the 
that the ſaid Church of Thorndon now 1s, and at the Time of the er oh 3 
Publication of the ſaid Act was, and ever ſince hath been, a Benefice with Cure of 
with the Cure of Souls; And that after the End of forty Days, next Souls. 
after the End of the ſaid Seſſion of Parliament, (to wit) on the 12th 
Day of March, in the 3oth Year of the Reign of his ſaid late Maje- 
ſty King Charles the Second, at Thorndon aforeſaid, it was Simonia- 2 Simonia. 
cally and corruptly agreed between one Anne Welbam, Widow, Mo- cal Contratt 
ther and Guardian of 1/azc Welbam, then under the Age of 14 Years, een Anne 
and being ſeiſed of the Advowſon of the Church aforeſaid, as in ther — 
Groſs, as of Fee and Right, and one Edward Crew, Clerk, (the ſaid Guardian to 
Church then being vacant : That the ſaid Iſaac then being the Patron che — 
of the ſaid Church, ſhould preſent the ſaid Edward Crew, as his and Edward 
Clerk, to the ſaid then vacant Church; And that in Conſideration 2 5 — 
thereof, the ſaid Edvard Crew ſhould pay to the ſaid Anne Welham, of his late 
a large Sum of Money, (to wit) 2501. upon which ſaid Simoniacal - gp 4 - 
and corrupt Agreement, and in Order to execute and perform the Tharthe Bas 
ſame, on the Part of the ſaid Anne, he the ſaid Iſaac, by the Pro- tron prefent- 
curement of the {aid Anne, afterwards, (to wit) on the ſaid 12th ed crew, upon 
Day of March, in the 3oth Year of the Reign of his ſaid late Ma- eident de“ 
jeſty King Charles the Second, at the Church aforeſaid, fo vacant as paying Anne 
aforeſaid, preſented the ſaid Edward Crew, his Clerk, who, upon 2501. 
the ſame Preſentment, afterwards, that is to ſay, on the 23d Day of 
April, in the ſaid 30th Year of his ſaid late Majeſty's Reign, was ad- 
mitted, inſtituted and inducted into the ſame Church: By Means 
whereof, and by Force of the Statute aforeſaid, the ſaid Preſenta- 
tion of the ſaid Edward Creto to the Church aforeſaid, made by the 
ſaid Iſaac as aforeſaid, and the ſaid Admiſſion, Inſtitution, and In- 
duction of the ſaid Edward therein, became totally void in Law; | 
And for that Reaſon, his ſaid late Majeſty King Charles the Second, whereby his 
became intitled, by Virtue of the Statute aforeſaid, to preſent a fit ſaid late Ma- 
Parſon to the ſaid Church, ſo vacant as aforeſaid : And his ſaid late -.. Ao 
Majeſty King Charles the Second, afterwards, and before he had pre- preſent, 
ſented a fit Parſon to the ſaid Church fo vacant, (to wit) on the 6th 
Day of February, in the 37th Year of his Reign, oy at Weſtminſter Thar Ring 
aforeſaid, in the ſaid County of Middleſex, the ſaid Church being Charles vy'd, 
ſo vacant as aforeſaid, after whoſe Deceaſe, the Government and 292 tbe 5. 
Crown of this Kingdom of England, deſcended to his preſent Maje- ſcended to 
Ry, as Brother and Heir to his ſaid late Majeſty King Charles the —_ James, 
Second; and by Reaſon thereof, and by Force of the Statute afore- any — 
ſaid, his ſaid preſent Majeſty became entitled to preſent a fit Parſon 
to the ſaid Church, (fo vacant as aforeſaid) and the ſaid Charles 
Gibſon unjuſtly diſturbed his ſaid preſent Majeſty therein, to the 
Damage of his ſaid preſent Majeſty one hundred Pounds, and this 
his ſaid Majeſty's Attorney-General is ready to verify, &c. 
And the ſaid Charles, by James Gibſon, his Attorney, comes and à presin 
defends the Force and Injury, when, &c. and prays Judgment of the Abatement, 


Writ aforeſaid ; becauſe he ſays, that he now is, and on the Day of Vela the 


the iſſuing forth of the original Writ aforeſaid, was, and long before Patron was 
had been a Parſon imperſonate (or inducted) into the ſaid Church, gr named in 
on the Preſentation of one Iſaac Welham, Gent. and that the ſaid ans 
Part Il. B - Chatles 
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6 Nuare Impedit. 
Charles has not nor claims any Thing in the Advowſon of the ſaid 
Church, or in the ſaid Church, only as ſuch Parſon therein, on the 
Preſentment of the ſaid Iſaac, which Iſaac is now alive (to wit) at 
Thorndon aforeſaid, and this he is ready to verify; wherefore and 
inaſmuch as the ſaid Iſaac is not named a Defendant in the Writ 
aforeſaid, together with the ſaid Charles, he the ſaid Charles prays 
Judgment of the Writ, &c. 

3 Demurrer. And his ſaid Majeſty's Attorney-General doth, for our ſaid Sove- 
reign Lord the King, reply, That the ſaid Plea of the ſaid Charles, 
above pleaded in Abatement of the ſaid Writ, and the Matters there- 
in contained, are not ſufficient in Law to quaſh the ſame. To which 
Plea, pleaded in Manner and Form aforeſaid, his ſaid Majeſty's At- 
torney-General for our ſaid Sovereign Lord the King, 1s not under a 
Necellicy, nor by the Law of the Land bound to make Anſwer, and 
this, for our ſaid Sovereign Lord the King, he is ready to verify ; 
wherefore, his ſaid Majeſty's Attorney-General prays Judgment for 
the King, and that the ſaid Writ may be adjudged good and ſuffi- 

| cient, 

1 Joynder And the ſaid Charles, inaſmuch as he hath above alledged ſuffi- 

inDemurrer. cient Matter to quaſh the ſaid Writ, which he is ready to verify, 

which Matter his ſaid Majeſty's Attorney-General for our ſaid Sove- 
reign Lord the King doth not deny, nor in any wiſe make Anſwer 
thereto, but altogether refuſed the ſame to be verify'd, as before prays 
Judgment of the Writ, &c. And becauſe the Juſtices here are wil- 
ling to adviſe among themſelves, before they give Judgment thereon, 
a Day is given, as well to his ſaid Majeſty's Attorney-General as to 
the ſaid Charles here, till in fifteen Days from Eaſter- day, to hear their 
Judgment therein, for that the ſaid Juſtices here are not yet de- 
termined, &. | 


Lat, 2086, This is the Precedent taken Notice of before, in the 1ſt Part of 
87, 88. this Book. | | 


The Queen againſt aan Blower, and Auliin, 

6 erk. | 

William Clark, Doctor of Laws, John Blower of H. and Thomas 

Auſtin, Clerk, were ſummon'd to anſwer to our Sovereign Lady the 

Queen of a Plea (or in an Action) that he permit our Sovereign 

Lady the Queen to preſent a fit Parſon to the Church of Church- 

eaton, which is vacant and in her Gift, &c. and whereupon John 

| Popham, Eſq; her Majeſty's Attorney-General, who proſecutes for ou# 

That King ſaid Sovereign Lady the Queen, declares, That his late Majeſty 
tdward VI. Edieard VI. late King of England, was ſeiſed of the Advowſon of 
AM the Church aforeſaid, as in Groſs, as of a Fee and Right, and being 
preſented ſo ſeiſed thereof, preſented to the ſame Church, bein vacant, one 
Thomas Bolt, Themas Bolt his Clerk, who upon the Preſentment of the ſaid late 
King, was admitted and inſtituted therein in the Time of Peace, in 
the Reign of his ſaid late Majeſty King Edward VI. and the ſaid 
late King being ſo ſeiſed thereof, afterwards, that is to ſay, on the 
granted 20th Day of May in the ſeventh Year of his Reign, by his Letters 
Idvow: Patent, ſealed with his Great Seal of England, bearing Date at We/:- 
* Za minſter in the County of Middleſex the ſame Day and Year, gave 
- Vareyin Fee, and granted the ſaid Advowſon of the Church aforeſaid N 
n > other 
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other Things) to one Thomas Lord Darcy, to hold to him and his 
Heirs for ever; By Virtue of which Letters Patent, the ſaid Thomas 
Lord Darcy was ſeiſed of the Advowſon of the Church aforeſaid © * 
as in Groſs, as of a Fee and Right; and the ſaid John Pogbam who 
ſues in this Caſe for our ſaid Sovereign Lady the Queen, further Then thews 
declares, that by an Act of Parliament made and publiſhed in the the Att of 2: 
Parliament of his late Majeſty King Henry VIII. of England, at wry ag wow 
Weſtminſter in the County of Middleſex in the 21ſt Year of his 
Reign, It is amongſt other Things enacted by the Authority of the 
ſame Parliament, That if any Perſon or Perſons having one Bene- 
fice with Cure of Souls, being of the yearly Value of 8 /. or above, 
ſhould accept and take any other with Cure of Souls, and be inſti- 
tuted and inducted in Poſſeſſion of the ſame, That then and imme- 
diately after ſuch Poſſeſſion had thereof, the firſt Benefice ſhould be 
adjudged to be void, as by the ſaid Act (amongſt other Things) it 
doth more fully appear. And the ſaid Fobn Popham, who, &«. : 
further declares, That the Benefice of the ſaid Church of C. is, . 4 
and at the Time when the ſaid Thomas was Parſon thereof was, Benefice 
a Benefice with Cure of Souls, and of the yearly Value of 8 J. and 5 8 
the ſaid Thomas Bolt, having the ſaid Benefice of the ſaid Church of mY 
C. on the gth Day of May, in the Year of our Lord 1554, ac- | 
cepted and took another Benefice with Cure of Souls (to wit) the That Bolt 
Rectory of the Pariſh Church of Rolſtion in the County aforeſaid, took another 
and was admitted, inſtituted and induced into the Poſſeſſion of the . 
ſaid Church of Nolſton; by Means of which Taking and Ac- &e. (o wie) 
ceptance of the ſaid Benefice of Rolſton aforeſaid, ' and of the In- Folſton, 
ſtitution and Induction into the Poſſeſſion thereof, and alſo by 
Force of the Statute aforeſaid, the ſaid Church of C. became and and co it * 
is now vacant, and for that Reaſon her ſaid preſent Majeſty is en- tongs to the 
titled to preſent a fit Parſon to the ſaid Church of C. by Lapſe of r 
Time devolved to her in the Manner aforeſaid; And the ſaid 
William Clark, John Blower, and Thomas Auſtin, do now unjuſtly 
diſturb her ſaid Majeſty therein, to the Damage of her ſaid Majeſty 

200 l. and this the ſaid Fohn Popham who, Gc. for our ſaid So- 

vereign Lady the Queen is ready to verify, G . 12 

And the ſaid William Clark, John, and Thomas Auſtin, by Richard gy, Bithop 

Allen their Attorney, come and defend the Force and Injury, when, pleads, that 
Gc. and the ſaid William Pleads, that he doth not diſturb her 8 
ſaid Majeſty in preſenting a fit Parſon to the ſaid Church; as the and — Jdue 
ſaid Fobn Popham, who, Cc. on the Behalf of her ſaid Majeſty thereon. 
* hath above declared againſt him, and thereof he puts himſelf upon 8 
the Country, Gc. And the ſaid John Blower, pleads, That her * 
ſaid Majeſty ought not by Reaſon of the Premiſles, to impeach him, pleads the 
&*c. becauſe he ſaith, That in the ſaid Act of Parliament, made 12 
and publiſhed in the Parliament of his ſaid late Majeſty King 990 In. 
Henry VIII. in the faid 21ſt Year of his Reign, (amongſt other tions, 5c. 
Things) there is contained an Exception or Proviſo, That all“ 

* ſpiritual Men then or thereafter being of his Majeſty's Council, 
© might purchaſe a Diſpenſation to take, receive, and hold three 
+ Recories, or Benefices with Cure of Souls, and that all others 

© being the King's Chaplains, and not ſworn of his Majeſty's Coun- 
* * cil, might purchaſe Licence or Diſpenſation, to take, receive, and 
hold two Rectories or Benefices with Cure of Souls.” And further 
; l | | it 
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another — it is provided by the ſaid Act, That it ſhould be lawful to every 
222 29. © ſpiritual Perſon or Perſons being Chaplains to his Majeſty, to 
; © whom his Majeſty ſhould pleaſe to give any Benefices or Promo- 
tions ſpiritual, to what Number ſcever it be, to accept and take 

the fame without incurring the Danger, Penalty, or Forfeiture 
comprized in the ſaid Act; any Thing in the ſaid Act contained 
to the contrary notwithſtanding, as by the ſaid Act (amongſt 
other Things) it doth more fully appear.” And the ſaid John 
That befoze Blower further ſaith, that before the ſaid gth Day of May, on 
— which Day the ſaid Thomas Bolt is ſuppoſed to have accepted and 
Benefke of taken the ſaid Rectory of Rolſton aforeſaid, he the ſaid Thomas Holt 
Rolſton, he was a Chaplain of her late Majeſty the Lady Mary, late Queen of 
Co England; and the ſaid Jobn Blower further faith, that on the ſame 
Queen Mary. oth Day of May, her ſaid late Majeſty Queen Mary was, and long 
Ns Queen be fore, had been ſeiſed of the Manor of Rolſton in the County afore- 
ſeiſed of the ſaid, to which the Advowſon of the Church of Rolffon, is, and 
Manor of Time out of Mind, hath been appendant, in her Demeſne, as of 
which, &c. Fee in Right of her Dutchy of Lancaſter, and that before the 
in Bight of ſaid gth Day of May, the ſaid Church of Rolſton aforeſaid became 
— vacant by the Death of one Nicholas Morry, otherwiſe Morris, 
Chat the otherwiſe Morſe, Clerk, the Incumbent thereof; and that her ſaid 
ame bean, late Majeſty Queen Mary, preſented the ſaid Thomas Bolt her 
by the Death Clerk, to the ſaid Church fo vacant, who upon the Preſentment of 
* the ſaid late Queen Mary was admitted, inſtituted, and induced 
Queen pze- therein; and further the ſaid Fobn Blower faith, that the ſaid 
ſented Bon. Thomas Lord Darcy being ſeiſed of the ſaid Advowſon of the ſaid 
Church of Churcbeaton aforeſaid, in the Manner aforeſaid, on the 

That the 24th Day of May, in the ſeventh Year of the Reign of his late 
Lord Daxcy Majeſty King Edward VI. at Churcheaton aforeſaid, by his Deed, 
rantep the. ſealed with his Seal, and now brought into this Court. Granted 
Churchearon the ſaid Church of Churcheaton aforeſaid, to one Thomas Underwoed, 
in Otherwiſe Cyagge, To have and to hold to him and his Heirs for ever; 
Fee, By Virtue of which Grant, the faid Thomas Cragge was ſeiſed of 
the Advowſon of the ſaid Church of Churcheaton, as in Groſs, as 

of a Fee and Right; and the faid Thomas Underwood, otherwiſe 

| Cragge, being ſo ſeiſed thereof, on the 14th Day of June, in the 
third and fourth Years of their late Majeſties King Philip and Queen 

That Under- Mary of England, at Churcheaton aforeſaid, by his Deed, ſealed 
wood gran- with his Seal, and now brought into this Court, granted the ſaid 
Ho te ur Advowfon of the faid Clyarch to one Robert Sutton, Clerk, and his 
Heirs; By Virtue of which Grant the ſaid Robert was ſeiſed of the 
Advowſon of the ſaid Church of C. as in Groſs as of a Fee and 

Right; and the ſaid Robert being fo ſeiſed thereof afterwards (to 

wit) on the 12th Day of May, in the fourth Year of the Reign of 

3 I her ſaid preſent Majeſty, at Churcheaton aforeſaid, by his Deed in 
Fee to the Writing, ſealed with his Seal, and now brought into this Court, 
eld Seck. granted the ſaid Advowſon of the ſaid Church of Churcheaten to 
; Henry Lord Stafford, To hold to him and his Heirs for ever; By 
Virtue of which Grant the faid Henry Lord Stafford was ſeiſed of 
the ſaid Advowſon as in Groſs by itſelf, as of a Fee and Right; 
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That the and the ſaid Henry Lord Stafford being fo ſeiſed thereof on the 20th 
dier lei Day of April, in the fifth Year of the Reign of her ſaid Majeſty 
| ” the now Queen at Churcheaton aforeſaid, died ſeiſed of * 
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Eſtate therein: After whoſe Deceaſe the ſaid Advowſon of the and it de- 
ſaid Church of Church-Eaton (amongſt other Things) deſcended to 2 
one Henry Stafford, Son and Heir to the ſaid Henry Lord Stafford, Stafford as 
whereby the ſaid Henry Lord Stafford the Son, was ſeiſed of the — 1 88 
ſaid Advowſon of the ſaid Church of Church-Eaton, as in Groſfss 

by itſelf, as of a Fee and Right; and the ſaid Henry Lord Staf- 

ford the Son being ſo ſeiſed thereof, on the 16th Day of May, 

in the fifth Year of the Reign of her preſent Majeſty at Church. That gn 
Eaton aforeſaid, by his Deed in Writing, ſealed with his Seal, nid is 22 
and now brought into this Court, granted the ſaid Advowſon of Ralph Blower, 
the ſaid Church of Church-Eaton to one Ralph Blower, Clerk, 

by Virtue of which Grant, the ſaid Ralph was ſeiſed of the Ad- 

vowſon of the Church aforeſaid, as of an Advowſon in Groſs by 

itſelf, as of a Fee and Right; and the ſaid Ralph being ſo ſeiſed 

thereof, on the 25th Day of September, in the ſixth Year of the 

Reign of her preſent Majeſty at Church-Eaton aforeſaid, by his 

Deed in Writing, ſealed with his Seal, and now brought into this and he gran- 
Court, granted the ſaid Advowſon of the ſaid Church of Church- $226 50 the 
Eaton to the ſaid Fobn Blower, by Virtue of which Grant, the ſaid Blower. 
John Blower was ſeiſed of the Advowſon of the ſaid Church of 22. 
Church-Eaton, as of an Advowſon in Groſs by itſelf, as of a Fee Church-Eaton 
and Right; and the ſaid 7ohn Blower being {> ſeiſed thereof, the became va- 
{aid Church became vacant by the Death of the ſaid Thomas Bolt, _—— 
Clerk, whereupon the ſaid Fohn Blower preſented the ſaid Thomas Thomas Bolt, 
Auſtin his Clerk, to the ſaid Church ſo vacant, -who, upon the — 44 
Preſentation of the ſaid 7ohn Blower, was admitted, inſtituted, and Defendant, 
inducted therein, as it is lawful for him to do, and this he is ready 

to verify; wherefore he prays Judgment, whether her ſaid Maje- 

ſty will, or ought to impeach or trouble the ſaid Fobn Blower, by 

Reaſon of the Premiſſes : And the ſaid Thomas Auſtin pleads, that 

he is the Parſon Imperſonate of the ſaid Church on the Preſentment 

of the ſaid 7ohn Blower, and that her ſaid Majeſty ought not to 

impeach or trouble the ſaid Thomas, by Reaſon of the Promiſes, 

becauſe he ſaith, that in the faid Act of Parliament, made and pub- 

liſhed in the Parliament of his ſaid late Majeſty King Henry VIII. in 

the 21ſt Year of his Reign, There is (amongſt other Things) con- 

tained an Exception or Proviſo, (to wit) © That all ſpiritual Men, 

* then or thereafter being of his Majeſty's Council, might purchaſe 

a Licence or Diſpenſation to take, receive, and hold three Recto- 

ries or Benefices with Cure of Souls, and that all others, being 

the King's Chaplains and not ſworn of his Majeſty's Council, 

might purchaſe Licence or Diſpenſation to take, receive, and 

hold two Rectories or Benefices with Cure of Souls; and further 

by the ſaid Act it is provided, that it ſhould be lawful for all and 


every ſpiritual Perſon and Perſons being the King's Chaplains, to 


— 


La 


whom it ſhould pleaſe his Highneſs to give any Benefices or ſpiri- 
© tual Promotions, to what Number ſoever it be, to accept and take 
the ſame without incurring the Penalty or Forfeiture comprized 
in the ſaid Act, any Thing in the ſaid Act contained to the con- 
* trary notwithſtanding z as y the ſaid Act, it doth (amongſt other 
* Things) more fully appear.“ And the ſaid Thomas Auſtin further 
pleads, that before the ſaid gth Day of May, the ſaid late Queen 
Mary was, and long before had ma ſeiſed of the Manor of Rol/fon, 
Part II, | in 


— — 
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in the County aforeſaid, to which the Advowſon of the Church of 
Rolſton aforeſaid, is, and Time out of Mind hath been appendant 
in her Demeſne, as of a Fee in Right of her Dutchy of Lancaſter , 
and that before the ſaid gth Day of May, the ſaid Church of Rol- 
ſton, and ſo go on and ſhew the reſt of the Incumbent's Plea, which is 
to the ſame Effect with the former, concluding thus And ſo the ſaid 
Thomas Auſtin ſaith, that he is Parſon of the ſaid Church on the 

2 Lut. 1008, Preſentment of the ſaid Fobn Blower, for the Reaſon and Cauſe 

25 1080, 1, aforeſaid, and this he is ready to verify; wherefore he prays Judg- 

"_ ment, whether her ſaid Majeſty will, or ought to impeach or trouble 
him the ſaid Thomas, by Reaſon of the Premiſſes, &c. 


From the Manuſcripts of Mr, Juſtice Varburton, 


2 Salk, 254 
5. 6. 7. 8. 9. 


r The Biſhop of Salisbury againſt Phillips. 


Placita, Pleas before our Sovereign Lord the King at Weſtminſter of Mi- 
chaelmas Term in the Eleventh Tear of the Reign of his preſent 
Majeſty King William III. Rol. 377. 


The (Crit of 0 Sovereign Lord the King hath ſent to his Truſty and 
AY Well-beloved Sir George Treby, Knt. his Chief Juſtice of the 
Bench, his Writ cloſe, in theſe Words, (to wit) William the 

Third, by the Grace of God of England, Scotland, France, and 

Ireland, King, Defender of the Faith, exc. To his truſty and well 
beloved Sir George Treby, Kt. his Chief Juſtice of the Bench, greet- 
ing: Becauſe in the Record and Proceſs, and alſo in giving Judg- 
ment of a Plaint which was in our Court, before you and your Bre- 
thren our Juſtices of the Bench aforeſaid, by our Writ, between Wil- 
liam Phillips, Executor of the Teſtament of William Phillips, Gent. 
his Father, lately deceas'd, and Gilbert Biſhop of Salisbury, and 
John Berrow, Clerk, that they the ſaid Biſhop and 7ohn might 
rmit the ſaid William Phillips the now Plaintiff, to preſent a fit 
Parſon to the Church of Stanton, otherwiſe Stanton Fitz-Warren, 
otherwiſe Stanton Fitz-Herbert 1n the County of Wiles, which is 
vacant, and, as it is ſaid, belongs to his Donation (or is in his Gift) 
there is manifeſt Error to the great Damage of the ſaid Biſhop and 
John, as we have received Information from their Complaint ; Te 
willing, that the Error, if any there be, be duly corrected, and full 
and ſpeedy Juſtice be done to the ſaid Biſhop and Fohn in this Caſe, 
Do command you, that if Judgment be given, then do you ſend 
the Record and Proceſs aforeſaid, together with all Things touching 
the ſame, to us, diſtinctly and openly, under your Seal, and this 
Writ, ſo that we ma Sou them in five Weeks from Eaſter-Day, 
whereſoever we ſhall then be in England; ſo that we, upon inſpect- 
ing the Record and Proceſs aforeſaid, may further cauſe to be done 
therein, in order to corre@ thoſe Errors, what of Right, and accord- 
ing to the Law and Cuſtom of England ſhall be thought proper 


to be done. Witneſs ourſelf at Weſtminſter, the 26th Day of April, 
in the 11th Year of our Reign. 


HALE, 


The 
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The Anſwer of Sir George Treby, Kt. the Chief Juſtice 
within named. 


THE Record and Proceſs of the Plaint within mention d, together Return of 
with all Things touching the ſame, I return before our Sovereign - \Cbief 
Lord the King, whereſoever, Sc. at the Day within contained in a __ 
Record annexed to this Writ, as I am within commanded to do. 
GEO. TREB. 


Pleas inroll'd at Veſtminſter, before Sir George Treby, Kt. and his The Placita 
Brethren, his Majeſty's Juſtices of the Bench, of Trinity Term, in ot the Be- 
the 1oth Year of the Reign of our Sovereign Lord William the gy penny of 
Third, by the Grace of God of England, Scotland, France, and Ire- Common Pleas, 


land, King, Defender of the Faith, Gc. Rol. 1562. 


Wilts ſſ. Gilbert Biſhop of Sarum, and Fohn Berrow, Clerk, were Ouare Impedit 
ſummoned to anſwer to William Phillips, Gent. Executor of the laſt by the Exe- 
Will and Teſtament of William Phillips, Gent. his Father, lately (999: of Wil- 
deceas'd, of a Plea, (or in an Action) that they permit the ſaid Wil- ” 
liam Phillips, the now Plaintiff, to preſent a fit Parſon to the Church 
of Stanton, otherwiſe Stanton Fitz-warren, otherwiſe Stanton Fitz- 
herbert, which is vacant, and belongs to his Donation, (or is in his 
Gift) &c. And thereupon the ſaid William Phillips the now Plain- 
tiff, by Dyoniſius Ruſſel his Attorney, declares, That whereas Richard 
Organ and John Organ were ſeiſed of the Advowſon of the Church 
aforeſaid, as of an Advowſon in Groſs, as of a Fee and Right; and 
being ſo ſeized thereof, they the ſaid Richard Organ and John Organ, 
on the 26th Day of June, in the 13th Year of = Reign of his late 
Majeſty K. Fames I. of England, at Stanton aforeſaid, in the ſaid Coun- 
ty, by his Indenture, made between the ſaid Richard Organ, by the 
Name of Richard Organ, &c. (as in the Deed) of the one Part, and Declaration on 
the ſaid Fobn Organ, by the Name of John Organ, &«. (as in the 3% agree: 
Deed) of the other Part, a Counterpart whereof, ſeal'd with the — By 20s 
Seal of the ſaid Fohn Organ, he the ſaid William Phillips the now tween Join- 
Plaintiff, brings into this Court, dated the ſame Day and Year, it =. gag 
was concluded and agreed on between them, that the ſaid Richard Turns, 
Organ and John Organ, ſhould be ſeiſed of the Advowſon of the 
ſaid Church in common and not jointly, Lo zs to ſay) that the anith a pro- 
ſaid Richard Organ ſhould ſtand and be ſeiſed, and have, hold, and fer: of the 
enjoy one Moiety of the ſaid Advowſon to him and his Heirs, and venue. 
that the ſaid John Organ ſhould ſtand and be ſeiſed, and have, hold 
and enjoy the other Moiety of the {aid Advowſon to him and his 
Heirs ; and that the ſaid Richard Organ and John Organ, and their 
ſeveral Heirs, at all Times, as often as the {aid Church of Stanton 
ſhould become vacant, ſhould ſeverally and reſpeRively preſent at 
their ſeveral alternate Turns, in the Manner and Form following, 

(that is to 9) that the ſaid Richard Organ and his Heirs ſhould 
preſent to the ſaid Church at the firſt Turn, when the {aid Church 
ſhould firſt and next happen to become vacant ; and the ſaid Fohn 
Organ and his Heirs, ſhould preſent to the ſaid Church, when the 
ſame ſhould then next happen to become vacant the ſecond Time j 
; an 
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and ſo the ſaid Richard Organ and John Organ ſeverally, and their 
ſeveral and reſpective Heirs, in their ſeveral alternate Times and 
Turns, as the ſaid Church at any Time thereafter ſnould become 
vacant, ſhould or might preſent their Clerks, according to the Order 
and Courſe before concluded and agreed on as aforeſaid, as it doth 
The firt by the ſaid Indenture (among other Things) more fully appear : By 
Preſentment. Means whereof, the {aid Richard and Folm were ſeis' d of the Ad- 
vowſon aforeſaid, to preſent to the ſame Church in the Manner 
aforeſaid; and being ſo ſeiſed thereof, he the ſaid Richard Organ, 
after the making of the ſaid Indenture, preſented to the ſame Church, 
being vacant, 3 and as in his firſt Turn of preſenting thereto, 
at Stanton aforeſaid, one John Woodbridge, his Clerk, who, at the 
Preſentation of the ſaid Richard Organ, was therein admitted and 
inſtituted, in Time of Peace, in the Reign of his ſaid late Majeſty 
K. James the Firſt; and afterwards, the ſaid Church became vacant 
The Uacancy by the Death of the ſaid Fohn Woodbridge therein, by Means where- 
by Death. of the ſaid John Organ preſented to the {ame Church, fo vacant, as 
F 2d Pie- in his ſecond Turn, at Stanton aforeſaid, one Thomas Hotchkis, his 
ſentment. Clerk, who on the Preſentation of the ſaid Fobn Organ, was ad- 
mitted and inſtituted therein, in Time of Peace, in the Reign of his 
{aid late Majeſty King James the Second: And the ſaid Richard Organ 
and John Organ, being ſo ſeiſed of the Advowſon aforeſaid, the ſaid 
Richard Organ afterwards, at Stanton aforeſaid, dy'd ſeiſed of ſuch 
his Eſtate therein ; by and after whoſe Death, a Moiety of the ſaid 
2 Diſcent of Adyowſon deſcended to one John Organ, as Brother and Heir of the 
the Moietr. {aid Richard Organ, whereby the ſaid John Organ the Brother, was 
ſeiſed of a Moiety of the {aid Advowſon, as of Fee and Right to 
preſent in the Manner aforeſaid ; and being ſo ſeized thereof, after- 
wards (to wit) on the 25th Day of Auguſt, in the 14th Year of the 
Another 2. Reign of his late Majeſty King Charles the Firſt, of England, «| 


— an Indenture made at Stanton aforeſaid in the County aforeſaid, 


between the ſaid John Organ of the one Part, and one Richard 
Hippeſley of Stone-Eaſton in the County of Somerſet, Gent. Ne- 
phew of the ſaid 7ohn Organ the Brother, (to wit) ſecond Son of 
Elizabeth Hippeſley, Widow, Sifter of the ſaid Fohn Organ the 
Brother, of the other Part; a Counterpart whereof, ſealed with 
the Seal of the ſaid John Organ the Brother, he the ſaid William 
Phillips the now Plaintiff, brings into this Court, dated the ſame 
The Confide- Day and Year laſt above mentioned, In Conſideration of the natural 
ration, Love and Affection which he had and bore towards the ſaid Richard 
Hippeſley, and in Conſideration of Blood between them, and for 
the better Preferment, Advancement, Maintenance, and Livelihood 

of the {aid Richard Hippeſley, and his Brother thereafter named in 

the ſaid Indenture, he the ſaid Fohn Organ the Brother, for him- 

ſelf and his Heirs, covenanted, granted and agreed, to and with the 

ſaid Richard Hippeſley and his Heirs, That he the ſaid Fohn Organ 

the Brother, his Heirs and Aſſigns, and every of them, and all and 

every other Perſon and Perſons, and their Heirs, who then were, or 

who then-after ſhould ſtand and be ſeiſed of and in the ſaid Motety 

of the Advowfon aforeſaid; ſhould ſtand and be ſeifed thereof, to the 

Settled in Uſe and Behoof of the ſaid Richard Hippeſley, and the Heirs of the 
Cail toUſes, Body of the ſaid Richard Hippeſley lawfully to be begotten ; and for 
Want of ſuch Iſſue, to the Uſe and Behoof of Robert Hype, 
1 I | Brother 


1 Nuare Impedit. 3 


Brother of the ſaid Richard Hippy, and the Heirs of the Body 

of the ſaid Robert Hippeſley lawtully to be begotten, and for Want 

of ſuch Iſſue, to the Uſe and Behoof of the ſaid ohn Organ the 

Brother, his Heirs and Aſſigns for ever, and to no other Uſe, In- 

tent or Purpoſe whatſoever; as by the ſaid Indenture it doth 

(amongſt other Things) more fully appear. By Virtue of which 

Indenture, and by Force of an Act of Parliament made and pub- 

liſhed in the Parliament of his late Majeſty Henry VIII. late King of 

England, at Weſtminſter in the County of Middleſex, on the 4th 

Day of February in the 27th Year of his Reign, for transferring 

Uſes into Poſſeſſion; the ſaid Richard Hippeſiey was ſeiſed of à That Ricturd 

woe of the ſaid Advowſon, as of a Fee- Tail, and Right, Re- 1 

mainder thereof expectant in the Manner aforetaid ; and the ſaid gt 4 Mole 

Richard Hippeſley being fo ſeiſed thereof, afterwards died at Stan- in Tail, aud 

ton aforeſaid, in the County aforeſaid; after whoſe Deceaſe the died. 

{aid Moiety of the Advowſon aforeſaid, deſcended to one Richard A Deſcent of 

Hippeſley, Eſq; as Son and Heir of the Body of the ſaid Richard Thee the 

Hippeſley, whereby the ſaid Richard Hippeſiey the Son became ſeiſed Son, 

of the Moiety of the Advowion aforefaid, as of a Fee-Tail, and 

Right; and being ſo ſeiſed thereof afterwards at Stanton aforeſaid, who died 

the ſaid Richard Hippeſley the Son died without Iſſue of his Body zur beut t. 

| begotten ; by and after whoſe Deceaſe the faid Moiety of the Ad- 

vowſon aforeſaid deſcended to one John Hippeſiey, Eſq; as Son and ꝓberebr the 

Heir of the Body of the ſaid Richard Hippeſley, firſt above named, Srantot br. 

whereby the ſaid John Hippefley became ſeiſed of the faid Moiety came eifed, 

of the Advowſon aforeſaid, as of a Fee and Right; and the ſaid 

John Hippeſley being fo ſeiſed thereof afterwards (to wit) on the 

16th Day of Jamiary, in the 24th Year of the Reign of his late 

Majeſty King Charles II. at Stanton aforeſaid, in the County afore- 

ſaid, by his Deed in Writing, which the Yaid William Phillips the 

Plaintiff brings into this Court, ſealed with the Seal of the ſaid 4 gran or 

Fobn Hippeſley dated the ſame Day and Year, gave and granted to the next 2- 
ancis Symes the elder, of Kelmeſcott in the County of Oxon, Gent. 2 22 

and William Phillips the Teſtator, of Eaſion Haſtings in the County and Francs 

of Berks, Gent. their Executors and Aſſigns, the firſt and next Yes, their 

Ayoidance, Donation, Nomination, Preſentation and free Diſpofition $Ranos 

of the Pariſh Church of Stanton, otherwiſe called Stanton Ft. 

warren, otherwiſe Stanton Fitæ- herbert, Willing, and by the fame (25401 

Writing, granting, that it ſhould and might be lawful-to: and for 

the faid Francis Symes and William Phillips, their Executors and Aſ- 

ſigns to preſent at the then next Turn only, whenſoever or howſo- 


Fat, 2 


1% ot? 


N 


Right of Survivorthip ; and he ſaid William Phillips the Teſtator A 


Part ll. being 
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being ſo poſleſs'd thereof, the ſaid Church became vacant in the 
- eee Lite-time of the ſaid William Phillips the Teſtator, by the Death of 
tors Life, the ſaid Thomas Hotchkis, and is now vacant ; which Vacancy of 
the Church aforeſaid by the Death of the ſaid Thomas Hotchkis is the 
firſt and next Vacancy of the ſaid Church, after the Grant made to 
the ſaid Francis Symes and William Phillips, by the ſaid John 71%, 
in the Manner aforeſaid, and for that Reaſon the ſaid William Phillipe 
the Teſtator, in his Life- time, became entitled to preſent a fit Parſon 
to the ſaid Church ſo vacant. And the ſaid Biſhop and John Berrow 
unjuſtly diſturbed the ſaid William Phillips the Teſtator; and the ſaid 
© William Phillips the Teſtator (the ſaid Church being ſo vacant as afore- 
oor By ſaid afterwards (to wit) the 21ſt Day of June in the ſixth Year of the 
made his Reign of his preſent Majeſty and of her late Majeſty Queen Mary at 
brag Stanton atoreſaid in the County aforeſaid) made his laſt Will and Te- 
Executoz, ſtament in Writing, and thereby conſtituted and appointed the ſaid 
William Phillips the now Plaintiff Executor thereof, and aftefwards 
who pꝛobed died there, after whoſe Deceaſe the ſaid William Phillips the now 
the cat, Plaintiff undertook the Burthen and Execution of the ſaid Teſtament, 
and proved the ſame in due Form of Law (to wit) at Stanton afore- 
{aid in the County aforeſaid ; and for that Reaſon he the ſaid William 
Phillips the now Plaintiff is entitled to preſent to the ſaid Church at 
this preſent Vacancy; and the ſaid Biſhop and Fobn Berrow unjuſtly 
diſturb the {aid William the now Plaintiff therein, wherefore the ſaid 
William Phillips the now Plaintiff declares, that he is injured and 
Ir, F hath Cuſtained Damage to the Value of 6001. and thereof he brings 
Grantoz and his Suit, Cc. Together with this, That the ſaid William Phillips 
= Identity the now Plaintiff 1s ready to verify, that the ſaid John Hippeſley is 
—— now actually alive (to wit) at Stanton aforeſaid in the County afore- 
ſaid; and that the ſaid Church of Stanton, otherwiſe Stanton Fitz- 
warren, otherwiſe Stanton Fitæ- herbert, is one and the ſame and not 
3 Protett of different Churches, and he brings into this Court the Letters Teſta- 
the Letters mentary of the ſaid William 1 font Teſtator, whereby it may ap- 
* - pear to this Court, that the ſaid William Phillips the now Plaintiff is 
"+  __Executor of the ſaid Teſtament, and hath the Adminiſtration, &. 


mom pp ye And the ſaid Gilbert Biſhop of Salisbury, and John Berrow, Clerk, 
he is Parſon by John Carpenter their Attorney, come and defend the Force and 
lmperfouare Injury when, &*c. and the ſaid 7ohn Berrow pleads, that he is the 

or cola Parſon Imperſonate of the Church aforeſaid, by the Collation of 
the ſaid Biſhop; and the ſaid Biſhop and John Berroro further plead, 

that thei ſaid William Phillips the Executor ought not to have his 

ſaid Action againſt them, becauſe they ſay, that the ſaid Church of 

Feet otherwiſe Fitz-warren, otherwiſe Fitz: herbert, became va- 

cant by the Death of the ſaid Thomas Hotchkis, on the 20th Day 

Both admit of September, ini the Lear of our Lord 1693, and continued ſo va- 
bur thar ad. cant till the 23d Day of April in the Year of our Lord 1694; on 
ter ix which Day at Stanton aforeſaid, the ſaid Biſhop collated the ſaid 

=_ 1 Church ſo vacant to the ſaid Fobn Berrom, Clerk; for that the fix 
lated by Months after the Avoidance of the faid Church were fully elapſed, 
Laple. ſo that the Right of Collating was devolved to the Biſhop as Ordi- 

nary of that Place, as it was lawful for him to do, and this they are 

ready to verify: Wherefore they Pray Judgment, Whether the ſaid 

Miman the Executor ought to have his ſaid Action againſt them, es 
ofti9913 2 a — W 


- 


# & 
A. 


1694, within fix Months after the Death of the ſaid Thomas Hotch- — — 


tis, to wit, on the 16th Day of October, in the Year of our Lord ſo to do. 
1693, the ſaid William Phillips the Teſtator, by his Deed in Wri- 
ting, ſeal'd with his Seal, dated the ſame 16th Day of O&ober, in 
the ſaid Year of our Lord 1693, at Stanton aforeſaid, in the County 
aforeſaid, preſented one 7ohn Symes, Maſter of Arts, his Clerk, to 
the ſaid Bithop, then Ordinary of the ſaid Place, to the ſaid Church 
of Stanton, otherwiſe Stanton Fitz-warren, otherwiſe Stanton Fitæ- her- 
bert, and then and there requeſted the ſaid Biſhop to admit and inſti- 
tute the ſaid John Symes to the ſaid Church, fo vacant by the Death 
of the {aid Thomas Fotchkis, which ſaid John Symes the ſaid Biſhop 
then and there totally refuſed to admit and inſtitute to the Church 
aforeſaid, on the ſaid Preſentation of. the ſaid William Phillips the 
Teſtator, and diſturbed the ſaid William Phillips the Teſtator in pre- 
ſenting, and this he is ready to verify: Wherefore he prays Judg- 
ment, and his Damages by Reaſon of the ſaid Diſturbance, and alſo. 
a Writ to the ſaid Biſhop to be adjudged to him, &. 

And the ſaid Biſhop and Fobn Berrory rejoin, that true it is, that 4 Rejoinder, 
the ſaid William Phillips the Teſtator, by his Writing ſeal'd with his 1 
Seal, did preſent the ſaid ohn Symes, as the ſaid William the Execu- but that J.s. 
tor hath above alledged in his Replication: But the ſaid Biſhop and ONE A 
or Berrow do further ſay, that afterwards, and within the fix tion, and de- 

onths after the Vacancy of the ſaid Church, (to wit) on the 16th fired Time to 
Day of October, in the ſaid Year of our Lord 1693, the ſaid John feld tor Era. 
Symes at Stanton aforeſaid, brought the Preſentment aforeſaid, to the mination,and 
ſid Biſhop, and requeſted the ſaid Biſhop to give the ſaid John mes 
a few Days Time to prepare himſelf to be examined of his Sufficiency 
in Literature to have the Church aforeſaid ; and that the ſaid Biſhop 
thereupon; at the Requeſt of the ſaid John Symes, then and there 

ave Leave to the ſaid Fobn Symes to go, and return to the ſaid Bi- 
ſhop within three Days next following, to be examined concerning 
his Sufficiency aforeſaid ; which three Days expired long before (to 
wit) for the Space of one Month before the End of the fix Months 
after the Avoidance of the Church aforeſaid, by the Death of the 
ſaid Thomas Hotchkis (to wit) at Stanton aforeſaid ; And the ſaid 
Biſhop and ohn Berrow do further ſay, that the ſaid Biſhop, during 
thoſe three Days, was there ready to examine the ſaid John Symes 
concerning his Sufficiency aforeſaid ; and the ſaid John Symes, either 
within thoſe three Days, or at any Time after, did not come back, 
or offer himſelf to the ſaid Biſhop to be examined concerning his 
Sufficiency aforeſaid, whereby the ſaid Church remained vacant for 
Gx Months and more, after the Avoidance aforeſaid by the Death of 
7 | the 


4 „„ „ 


1 


16 


afterwards was inducted into the ſame Cliurch in due Form of Law. 
2 Taaverſe of Mfthout this, That the ſaid Biſhop totally refuſed to admit and 
the Befuſal inſtitute the ſaid Fohn Symes, on the Preſentment of the ſaid William 
to admit J. 8. Phi / ihr the Teſtator, as the ſaid William Phillips the Executor hath 
above alledg'd, and this they are ready to verify; wherefore they 
pray Judgment, and that the ſaid William the Executor may be. pre- 

cluded from his ſaid Action, &c. 


2 $Siwrejoin- And the ſaid William Phillips the Executor, as before ſaith, by 
der, with an Way of Surrejoinder, that the ſaid Biſhop did totally refuſe to admit 
1c upon the and inſtitute the ſaid John Symes to the Church aforeſaid, on the 
Preſentment of the ſaid William Phillips the Teſtator, as the ſaid 
William Phillips the Executor hath above alledged in his Replication, 

and this he prays may be enquired of by the Country; and the ſaid 

Biſhop and ohn Berrow pray likewiſe the ſame. Therefoze the 

venire and Sheriff is commanded, that he cauſe to come here, in three Weeks 
bo Wicca, from the Day of the Holy Trinity, twelve c. by whom Gc. and who 
wen mie Neither G c. to recognize &cC. becauſe as well Gc. at which Day the 
Breve. ſaid Parties came here &c. and the Sheriff did not return his Writ : 
Therefoze the Sheriff is, as before, commanded, that he cauſe to 

come here, in three Weeks from the Day of St. Michael, twelve Gc. 

to recognize in the Manner aforeſaid, at which Day the ſaid Parties 

appear Oc. and the Sheriff hath not returned the Writ : Therefo2e 

the Sheriff is, as before commanded, that he cauſe to come here, 

on the Octave of vhe Purification of the bleſſed Virgin Mary, twelve 

Oc. to recognize &e. in the Manner aforeſaid, at which Day, the 

Jury between the ſaid Parties in the Action, were refpited between 

them *till this Day, (to wit) in fifteen Days from the Day of Eaſter 

then next enſuing, unleſs his Majeſty's ſuſtices appointed to hold 

the Aſſizes in the ſaid County, by Force of the Statute & c. had 

come before, on Saturday the 11th Day of May laſt paſt, at New 

Sarum in the County aforeſaid ; and now here at this Day the ſaid 

William appears by his Attorney, and the ſaid Juſtices of Aſſize, be- 

The Return fore whom c. returned hither their Record in theſe Words : © After: 
of the Poitea. © wards, on the Day and at the Place within contained, before Sir 
* Thomas Rokeby, Kt. one of his Majeſty's Juſtices aſſigned to hold 

* Pleas before the King himſelf, and Sir ohn Powell, Kt. one of his 

* Majeſty's Juſtices of the Bench, Juſtices appointed to. hold the 

The Jury Aſſizes in the ſaid County of Wiles, by Force of the Statute, Gs. 
find, that the * as well the within-named William Phillips, Gent. Executor of the 
Sibop did * laſt Will and Teſtament of William Phillipe, Gent, his Father, 
that the lately deceaſed, as the within written Gilbert Biſhop of Salisbury, 
— a4 o and John Berroww; Clerk, appear by their Attorneys within men- 
OE * tioned, and the Jurors of the Jury being called, likewiſe appear, 
| * who bang elected, try'd and fworn to give their Verdict of the 
* with Contents, do declare upon their Oaths, That the ſaid Gi/- 
* bert Biſhop of Suliubury, did totally refuſe to admit and inſtitute the 
* within named Jobn Symes to the Church within mentioned, on the 
* Preſentation of the ſaid William Phillips the Teſtator, as the ſaid 
* William Phillips the Executor hath within alledged in his Replica- 
tion. And the ſaid Juxors do upon their ſaid Oaths further r 
| 2 © that 


remain in the Ng of the Keeper of the Writs (or rather of the 


them Gc. whereby William Thursby, Eſq, Cuftos Brevium of his 


\ 


now remain in his Cuſtody, he forthwith return to our ſaid Sove- 
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* that the ſaid Church is full of the ſaid 70hn Berroꝛe, by the Colla- 

* tion of the ſaid Biſhop of Salisbury, as by him is within alledged, 

and that the ſaid Church is, and at the Time, c. was of the Va- 

* lue of 120 l. by the Year, (or per Annum) in all Iſſues beyond Re- 

* prizes; and the ſaid Jurors do aſſeſs the Damages of the ſaid il. Damages 
* liam Phillips the Executor, for his Expences and Coſts laid out by found. 

© him about his Suit in this Cauſe, to 40. Therefoze, having The Judg: 
no Regard to the faid 4os. for the Damages, Expences and Coſts gent and an 
aforeſaid, aſſeſſed by the ſaid Jury, by Reaſon of the Diſturbance zarit to the 
aforeſaid, becauſe ſuch Damages or Colts are not by the Law of the Bilbop, ba- 
Land in any wiſe to be adjudged 1n this Caſe, Jt fs adjudged, That — 4 
the ſaid William Phillips the Executor, Do recover againſt the ſaid Damages, 
Biſhop of Salisbury, and Fobn Berrow, his Preſentation of the Church . 
aforeſaid, and his Damages, to the Value of the Church for half a 

Year, which amount to ſixty Pounds, aſſeſſed by the ſaid Jury in 

the Manner aforeſaid, and let him have a Writ to the Archbiſhop of 
Canterbury, Primate of all England, and Metropolitan of that Place, 

becauſe the ſaid Biſhop of Salisbury is a Party, &c. and for that the 

ſaid John Berrow, is admitted, inſtituted and inducted into the ſame 

Church by the Collation of the ſaid Biſhop of Salisbury, To remove 

the ſaid Fohn Berrow from that Church, and that he admit a fit Par- Mifericordia, 
ſon thereto, on the Preſentment of the ſaid William Phillips the Exe- 

cutor ; and be the ſaid Biſhop and John Berrow amerced After- Iflignment 
wards, (to wit) on Monday next after three Weeks of St. Michael, t Errois. 
this {ame Term, before our Sovereign Lord the King at Weſtminſter, 

come the ſaid Biſhop and Fohn Berrow, by Adrian Moore their At- 

torney, and plead, that in the Record and Proceſs aforeſaid, and 

alſo in giving the Judgment aforeſaid, there is manifeſt Error in this 

Reſpect, (that is to ſay) That it doth appear by the Record afore- General Er- 
ſaid, that the ſaid Judgment given in the Manner aforeſaid, was vols. 
given for the ſaid William Phillips, againſt the ſaid Biſhop and Fohn 

Berrom; whereas, by the Law of the Land of this Kingdom of 

England, Judgment ought to have been given for the ſaid Biſhop and 

John Berrow, againſt the ſaid William Phillips, therefore, in that 
Particular it is manifeſtly erroneous : There 1s Error alſo in this 
Particular, (that is to ſay) that the ſaid Record now returned before 

our ſaid Sovereign Lord the King is defective in this Reſpe&, that 

the original Writ, and the Return thereof between the ſaid Parties in Diminution, 
the ſaid Action, are entirely omitted out of the Record, and do now 
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Cuſtos Brevium) of the Court of Common Pleas of our Sovereign 
Lord the King, not certify'd to his Majeſty ; and the ſaid Biſhop 
and John Berrow pray, that they may have his Majeſty's Writ, to 
be directed to the ſaid Cuſtos Brevium of his ſaid Majeſty's Court of certiorari 
Common Pleas, to certify the ſaid Writ, together with the Return . 
thereof, to our ſaid Sovereign Lord the King; and it is granted to 1 


Majeſty's Court of Common. Pleas, is commanded, that, ſearching The Award 
the Original Writs of the County of Wilts, of Trinity Term, in the ® t be nit, 
8th Year of the Reign of his preſent Majeſty, being in his Cuſtody 
of Record, whatever concerning the ſaid Writ he {hall find therein, 
together with the whole Return thereof, as fully and entirely as they 
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reign Lord the King, whereſoever &c. together with his Ma jeſty's 
The Return Writ directed to him for that Purpoſe, ©. which Cuſtos Brevinm, 
of the Certio- by Virtue of the Writ to him therefore directed, hath certify'd to 
ee. our ſaid Sovereign Lord the King, That he, ſearching the Original 
vium. Writs of the ſaid County of Wilts, of Trinity Term, in the eighth 
Year of his Reign, hath in his Cuſtody affiled of Record, an Origi- 
nal Writ between the ſaid Parties in the Action aforeſaid, in his 
Cuſtody affiled of the Term aforeſaid, the Tenor of which Writ, 
The Oꝛigi ⸗ together with the Return thereof, follow in theſe Words, Tfllfam 
nal. * the Third, by the Grace of God, of England, Scotland, France, 
and Ireland, King, Defender of the Faith, &c. To the Sheriff of 
* Wilts, greeting: Command Gilbert Biſhop of Salisbury, and John 
© Berrow, Clerk, that they juſtly and without Delay, permit William 
* Phillips, Executor of the Teſtament of William Phillips his Father, 
© lately deceaſed, to preſent a fit Parſon to the Church of Stanton, 
* which is vacant, and belongs to his Donation, (or ig in his Gift) as 
© he ſaith, and whereupon he complains, that the ſaid Biſhop and 
John unjuſtly diſturb him; and unleſs they ſhall ſo do, and if the 
* {aid William the Executor will give you Security that he will pro- 
* ſecute his Claim, Then by good Summoners do you ſummon the 
* ſaid Biſhop and John, that they be before our Juſtices at Weſtmin- 
* fer, in fifteen Days of the holy Trinity, to ſhew Cauſe why they 
©will not; and have you there the Summons and this Writ.” Mit⸗ 
neſs Thomas Archbiſhop of Canterbury, and the reſt of the Guar- 
dians and Juſtices of the Kingdom, at Weſtminſter, the 28th Day 
of May, in the eighth Year of our Reign. 


* 


- HALL, 


Eſloin caſt, An Eſſoin for the Clerk, adjourned *till the Morrow of the Holy 
Trinity: The ſame Day is given to the ſaid Biſhop: V. Hall. 
Pledges of proſecuting, Fobn Doe and Richard Roe. Summoners, 
Thomas Eyre, John Ruſſel : Edward Somner, Eſq; Sheriff. Which 
Writ of Certiorari, together with the Return thereof, is affiled gene- 
rally among the Records of this Term, and without any Mention 
of a particular Day: And thereupon the ſaid William Phillips, by 
Foſeph Sherwood his Attorney, likewiſe appears forthwith in this 
Court; and thereupon the ſaid Biſhop and Fohn Berrote, (as before) 
do inſiſt that in the Record and Proceſs aforeſaid, there is manifeſt 
Error, alledging, as before alledged by them, the Errors aforeſaid, 
in the Manner aforeſaid ; and they pray that the ſaid Judgment, by 
Reaſon of the Errors aforeſaid, and other Errors which are in the 
Record and Proceſs aforeſaid, may be reverſed, annull'd, and ren- 
der'd of no Effect; and that they may be reſtored to all Things 
which they have been deprived of by Reaſon of the Judgment afore- 
{aid : And that this Court of our ſaid Sovereign Lord the King may 
now here proceed to examine as well the Record and Proceſs afore- 
ſaid, as the Matters above aſſign'd for Error, and that the ſaid VII- 
liam may rejoin to the Errors aforeſaid : Whereupon the ſaid William * 
Phillips rejoins, That there is not any Error, eicher in the Record 
and Proceſs aforeſaid, or in giving the Judgment aforeſaid ; And he 


Err, _. likewiſe prays, that this Court of our ſaid Sovereign Lord the King, 
Ow - may now here proceed to an Examination, as well of the Record 


and 
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and Proceſs aforeſaid, as of the Matters above aflign'd for Error; 
and that the ſaid Judgment may be in all Reſpects affirmed. But 
becauſe the Court of our ſaid Sovereign Lord the King, are not yet 
ready to give their Judgment of and concerning the Premiſſes, a Day Continuance. 
is therefore given to the ſaid Parties to be before our ſaid Sovereign 

Lord the King, *till - — — - whereſoever, &c. 

to hear their Judgment thereon, for that this Court of our ſaid So- 

vereign Lord the King is not yet determined, &c. 


See the Report of this Caſe in 1 Salk. 43. # 


The King againſt the Wiſhop of Chicheſter and others, 


Eaſter Term, in the Third Tear of the Reign of King James IL 
Roll. 424. 


Suſſex (to wit) JOHN Biſhop of Chicheſter, Thomas Bickley, Eſq; Quare Impedit 
and Nicholas Hicks, Clerk, were ſummoned to L * 
anſwer to our Sovereign Lord the King, of a Plea, (or in an Action) Weſt-Thorney. 


f aid Sovereign Lord the King t It Eut- 2090. 
that they permit our ſaid g g to preſent a fit ge oe Fl 


Parſon to the Church of Weſt-Thorney, which is vacant, and belongs upon a Title 
to his Donation, G. (or ig in his Gift). And thereupon Sir Robert of Simony, 
Sawyer, Kt. his ſaid Majeſty's Attorney General, who proſecutes for = - 
our Sovereign Lord the King, declares, That the Church of Wet with the 
Thorney aforeſaid, is a Church beneficed, with Cure of Souls, and Sang 
that on the 1oth Day of March, in the Year of our Lord One Thou- That the 
ſand fix Hundred and eighty-one, the ſame Church became vacant Church the 
by the Death of one George Goater, the laſt Incumbent : Wherefore a gy — 
it belonged of Right to Charles Berkley, Eſq; then and there to pre- vacant by the | 
ſent his Clerk to that Church, being ſo vacant, and thereupon after- _— * 
wards, whilſt the ſaid Church was vacant, (to wit) the Day and which it be⸗ 
Year aboveſaid, at Weſt-Thorney aforeſaid, it was corruptly, ſinionia- ange to | 
cally, and againſt the Form of the Statute in that Caſe made and ley to 8 
provided, concluded and agreed upon, between one Michael Rawlins, A Dimonia: 
on the Part of William Rawlins, Clerk, Brother to the ſaid Michael, — 
and one Thomas Bruerton, otherwiſe Brereton, that he the ſaid Mi- between Mi- 
chael ſhould pay to the ſaid Tho. Bruerton two hundred and twent e 
Pounds, and that the ſaid T. B. in Conſideration thereof, ſhould cauſe of W. 4 
and procure him the ſaid Charles Berkley, Eſq; then Patron of the nn one Tho. 
ſaid Church, to preſent him the ſaid William Razelins his Clerk, to the can ne 
that Church, vacant as aforeſaid ; and thereupon he the ſaid T. B. quel Rawlins 


in Purſuance of the ſaid corrupt Agreement, afterwards (to wit) on Pau - 
the eleventh Day of March, in the ſaid Year of our Lord One Thou- that laid 

ſand fix Hundred and eighty-one, at Weſt-Thorney aforeſaid, procured — 
the ſaid Charles Berkley (he at that Time being the Patron, and ha- Conſidera. 


ving the Right of Preſentation to the ſaid Church, then vacant as tion, ould 
aforeſaid) to preſent the ſaid V. R. his Clerk, to the ſaid Church, 9 
and had, and received of the ſaid M. two hundred and twenty Berkley to 
Pounds, at Weſt-Thorney aforeſaid, according to the ſaid corrupt and Netzen. the 
Simoniacal Agreement, and he the ſaid V. R. was in fact admitted, 


inſtituted, and inducted into the ſame on ſuch Preſentation, by 
Means 
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Means whereof, and by Force of the ſaid Statute, ſuch Preſentation, 
Admiſſion, Inſtitution and Induction therein, of the ſaid MVilliam 
became altogether void in Law, and the ſame being ſo void as 
aforefaid, it now belongs to our Sovereign Lord the King to preſent 
a fit Parſon to the ſaid Church, and the ſaid Biſhop, Thomas Bickley 
and Michael unjuſtly diſturb his ſaid Majeſty therein, to the Damage 
of his ſaid Majeſty Two Hundred Pounds. And this the ſaid At- 
torney General for his ſatd Majeſty is ready to verify, &c. 


* 
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Bar. And the ſaid Biſhop, Thomas and Nicholas, by Fohn Grant their 
Biſhop Attorney come and defend the Force and Injury when, ec. and the 
prcads the laid Biſhop ſaith, That the ſaid Church is within his Dioceſe of 
Plea, Cheſter, and that he hath not, nor doth he claim to have, any Thing 
in the ſaid Church, except the Admiſſion, Inſtitution and Induction 
of Parſons to that Church, and other Things belonging to an Ordi- 
nary of the Place, as Ordinary ; and this he is ready to verity. 
Wherefore he ſubmits, whether his ſaid Majeſty will or ought to 
proſecute or ſue the ſaid Biſhop, by Reaſon of the Premiſſes, without 
charging him in a ſpecial Manner, with ſomewhat done by him in 
Diſturbance of his ſaid Majeſty 1n preſenting to the ſaid Church. 
Defendant And the ſaid Thomas pleads, that the Declaration of our Sovereign 
murs ro the Lord the King, in Manner and Form as above made and declared, is 
Count, not ſufficient in Law for his ſaid Majeſty to have and maintain his 
ſaid Action againſt the ſaid Thomas, and that he is not obliged by 
the Law of the Land to anſwer to ſuch Declaration made and decla- 
red in the Manner and Form aforeſaid ; and this he is ready to verify. 
Wherefore, in Default of a ſufficient Declaration by his Cid Ma jeſty 
in that Particular, the ſaid Thomas prays Judgment, and that his ſaid 
Majeſty may be precluded from having his ſaid Action againſt him, 
G c. And for Cauſes of Demurrer in Law, to be ſet forth in this Caſe, 
according to the Form of the Statute therefore made and provided, 
the ſaid Thomas doth ſhew to the Court theſe Cauſes following, (to 
wit) That the ſaid Declaration is uncertain, and wanteth Form, G&c. 


The laid And the ſaid Nicholas pleads, That he is Parſon of the ſaid Church 

— 4 of Weſt-Thorney, inducted into the ſame by the Preſentation of the 
— ſaid Thomas, and faith, that our ſaid Sovereign Lord the King, b 

he is Parſon Reaſon of the Premiſſes, ought not to ſue the ſaid Nicholas, becauſe 

2 he ſaith, that one Henry Bickley, Gent. was ſeiſed in his Demeſne as 

ſentation of of Fee of the Manor of Weſt-Thorney, with the Appurtenances, in 

the tom cg the ſaid County of Suſſex, to which a third Part of the Advowſon 
was ſeiſed of of the {aid Church of Weſt-Thorney aforeſaid then did and now doth 
arts erode belong, to preſent to the ſame every firſt vacant Turn ; and that the 

alias weſt- ſald Charles Berkley, Eſq; was ſoiled in his Demeſne as of Fee, of 
Thorney Mo- the Manor of Weſt-Thorney, alias Weſt-Thorney Molands, with the 
Jan.  .  Appurtenances, in the County aforefaid, to which is appendant, one 
other third Part of the Advowſon of the ſaid Church, to preſent to 

the ſame ay ſecond vacant Turn: And that the ſaid Thomas was 

ſeiſed in his Demeſne as of Fee of the ſaid Manor of Weſt-Thorney, 

alias Weſt-Thorney Aglands, with the Appurtenances, in the ſaid 

County, to which a third Part of the Reſidue of the Advowſon of 

the ſaid Church did then and doth now belong, to preſent to the 

ſame every third vacant Turn: And the ſaid Henry being ſeiſed * 
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his ſaid Manor of Veſt-Thorney, with the Appurtenances, to which, That Henfy 
Ge. in the Manner aforeſaid, to preſent to the ſame in his firſt va- 1 1 
cant Turn, did preſent the ſaid George Goater, his Clerk, who was 

therein admitted, inſtitated, and inducted, at and upon the Preſen- 

tation of the ſaid Henry, in the Time of Peace, in the Reign of 

the ſaid late King Charles the Second, and the ſaid Charles being fo That C. ». 
ſciſed of his ſaid Manor of Weſt-Thorney Molands, with the Appur- afterwards 
tenances, to which, Oc. to preſent to the ſame in his ſaid ſecond Funn — 
vacant Turn in the Manner aforeſaid, did freely, willingly; and ab. ted the tam 
ſolutely preſent the ſaid William Rawlins, his Clerk, who was ad- 
mitted, inſtituted, and inducted therein, at and upon the Preſenta- 

tion of the ſaid Charles, in the Time of Peace, and of the ſaid late 

King Charles the Second; and alſo, that the ſaid Thomas, preſented 

the ſaid Nicholas his Clerk to the ſaid Biſhop, and that the ſaid N;- 

cholas was admitted, inſtituted, and inducted Parſon Imperſonate of 

the ſaid Church, at and upon the ſaid Preſentation of the {aid Tho- 

mas, in the Time of Peace, in the Reign of the ſaid late King, 

long before the ſuing out of the ſaid Original Writ of the ſaid late Travertes 
King, without this, that it was Simoniacally and corruptly agreed, the Simo- 
between the ſaid Michael Rawlins, on the Part of the ſaid William R. — 2 
and the ſaid Thomas Bruerton, otherwiſe Brereton, in the Manner 

and Form aforeſaid, as by the Declaration of his ſaid Majeſty above 

is ſuppoſed ; and this he is ready to verify: Wherefore he prays 
Judgment, if the ſaid King will, or ought to impeach or charge tha 

ſaid Nicholas, by Occaſion of the Premiſſes. 8 


And the ſaid Robert Samyer, his ſaid Majeſty's Attorney General, Replication 
who, G. to the Plea above pleaded, that the ſaid Biſhop hath not nor to the Plea 
doth claim, to have any Thing in the Advowſon of the ſaid Church, - * 
except the Admiſſion, Inſtitution, and Induction of Parſons into that 3 
Church, and other Things that belong to him as Ordinary of that Place, — — 
in Behalf of the ſaid King, prays Judgment, and a Writ to the ſaid p:ays Judg- 
Biſhop 3 wherefore Jt is adjudged, that our ſaid Sovereign Lord the went. 
King, ought to recover againſt the {aid Biſhop, his Preſentation to the 
ſaid Church, and may have a Writ to the ſaid Biſhop ; that notwith- 
ſtanding his Diſclaimer, he admit a fit Parſon to the ſaid Church 
and the ſaid Biſhop not to be in the Mercy of the Court (or amer- 
ced) becauſe he excuſes himſelf from any ſpecial Diſturbance ; but 
let Execution be ſtay'd againſt the Biſhop, until the ſaid Plea be- 
tween ;the ſaid King and the ſaid Thomas and Nicholas, be determi- 
ned: And as to the faid Plea of the ſaid Nicholas, as above pleaded ànd to the 
in Bat, the ſaid Attorney General, who, Gr. for our Sovereign Pie of the 
Lord the King, as before, faith that it was Simoniacally and cor- — 
ruptly concluded and agreed between the ſaid Nicholas Rawlins, on upon the Dis 
the Part of the ſaid V. R. and the aforeſaid Thomas Bruerton, other- moniacat 
wiſe Brereton, in Manner and Form as the ſaid Attorney General, — 
who, Cc. for our ſaid Sovereign Lord the King, hath above al- 
ledged; and this, for our ſaid Sovereign Lord the King, he prays 
may be try d by the Country; and the faid Nicholas prays likewiſe Aenire 2. 
the ſame: Therefore the Sheriff is commanded that he cauſe to warved, 
come here on the Morrow of the Holy Trinity, twelve, Gc. by 
whom, Gc. and who neither, Gc. to recognize, ec. becauſe as 
well, Gc. And as to the ſaid Plea as above pleaded in Bar by the 
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Ze to the ſaid Thomas. Foraſmuch as our ſaid Sovereign Lord the King 

1 hath alledged in his ſaid Declaration, ſufficient Matter in Law, to 

Demurrer, have and maintain his Action, againſt the ſaid Thomas; which the 
ſaid Attorney General, who, &c. for our ſaid Sovereign Lord the 
King, is ready to verify; which Matter the ſaid Thomas hath not de- 
nied, or given any Anſwer to the ſame in any wiſe howſoever, but 
refuſes to admit the ſame to be verified; the ſaid Attorney Gene- 
ral, who, ec. prays Judgment, and a Writ to the ſaid Biſhop, to- 
gether with Damages, to be awarded to his Majeſty, G. And be- 
cauſe the Juſtices here are willing to conſult among themſelves of 
and concerning the Premiſſes: Therefore a Day is given to the ſaid 
Attorney General, who, &c. and to the ſaid Thomas to be here, un- 
til the Time aforeſaid, to hear their Judgment, becauſe that the 
ſaid Juſtices are not yet determined, G&c. 


— 


Our Sovereign Lady the Quten againſt the Biſhop of 
Lincoln and Thomas Leigh Clerk. 


Quare Impe - QUilliam Biſhop of Lincoln, and Thomas Leigh, Clerk, were ſum- 
11 , moned to anſwer to our Sovereign Lady the Queen, of a Plea, (or in 
p:eſent to the zn Aclion) That they permit our ſaid Sovereign Lady the Queen, to 
Church of preſent a tit Parſon to the Church of Chalfount St. Giles, which is va- 
om cant, and belongs to her Donation, (or is in her Gift) And there- 
2 upon John Popham, Eſq; her ſaid Majeſty's Attorney General, who 
Statue or proſecures for her ſaid Majeſty, ſaith, That in an Act of Parliament 
Pluralicy, made and publiſhed in the Parliament of the late King Henry VIII. 
held at Weſtminſter in the County of Middleſex, in the 21ſt Year 
of his Reign, (amongſt other Things) it is enacted by the ſaid Par- 
liament : That if any Perſon or Perſons, having a Benefice with 

Cure of Souls, being of the yearly Value of Eight Pounds or up- 

wards, ſhould accept and take any other Benefice with Cure of 

Souls, and ſhould be inſtituted and induced: into the actual Poſſeſ- 

ſion thereof, the firſt Benefice ſhould be adjudged void in Law, and 

that it ſhould be lawful for every Patron, having the Adyowſon of 

the ſame, to preſent another Parſon ; And that the Preſentee ſhould 

have the Benefit of the ſame in ſuch Manner and Form, as the In- 

cumbent dying, or reſigning, any Licence, Union, or any other 
Diſpenſation to the contrary thereof notwithſtanding, as by the 

ſame Act, among other Things may appear: And the ſaid Fohr 

Popham who, &c. further ſaith, That one Michael Bullinger, late 

Biſhop of Lincoln, was ſeiſed of the Advowſon of the Church of 

Chalfount St. Giles aforeſaid, as of an Advowſon by itſelf in Groſs, 

as of a Fee and Right, in Right of his Biſhoprick, and being ſo ſei- 

ſed thereof, the ſame Church being within his Dioceſe of Lincoln, 

and vacant; he collated the ſame to one George Garth his Clerk, and 

put him into the corporeal Poſſeſſion thereof, into tlie Time of Peace, 

in the Time of our ſaid Sovereign Lady the preſent Queen ; And 

ſaid Benefice of the ſaid Church of Chalfont St. Giles, 1s, and'the 

during all the Time that the ſaid George continued Parſon thereof 

was, à Benefice with Cure of Souls, of the yearly, Value of Nine- 

teen Pounds, Nineteen Shillings and Four-penco; And the ſaid 

George, having the ſaid Benefice of the ſaid Church of e 

2 St. Giles, 


„ 1 i 


_—_ — e " 
we. _2-5 n 


5 Quart Impedit. 23 


. — —_— FT 


— — 


St. Giles, and alſo having a ſufficient and lawful Qualification and 
Diſpenſation to hold and enjoy, as well the ſaid Church of Chalfount, 

as one other Benefice with Cure of Souls any Act, Statute, —_ —— 
or Ordination to the contrary thereof notwithſtanding, on the thir- fied to bold 
teenth Day of February, in the Eighth Year of the Reign of our ſaid twalwings, 
Sovereign Lady the Queen, was admitted, inſtituted and inducted into +41 pI 
another Benefice with the Cure of Souls, (to wit) the Vicarage of the fd after he 
Church of Henyth- Hemſted; And the ſaid George ſo having the ſaid 292 acepre 
two Livings as aforeſaid on the Ninth Day of May, in the Eighth . 
Year of the Reign of our ſaid Sovereign Lady the Wk aboveſaid, 

did accept and take another Benefice with the Cure of Souls, (to wit) 

the Rectory of the Pariſh Church of Wallington, in the ſaid County 

of Hertford, and was admitted, inſtituted, and inducted into tlie 

Poſſeſſion of the ſaid Church of Wallington; by Reaſon of which 

Taking and Acceptance of the ſaid Benefice of Wallington aforeſaid, and 

of the Inſtitution and Induction into the Poſſeſſion of the ſame, and 

alſo by Force of the ſaid Statute, the Church of Chalfount St. Giles 

became vacant and unprovided with a Parſon, and the fame Church of 

Chalfont St. Giles ſo being vacarit, by the Taking and Acceptance of That by 
the ſaid Benefice of Wallington aforeſaid, and the Inſtitution and In- — 
duction of the ſaid George, into the Poſſeſſion of the ſame for two Church o 
Years and upwards, next after ſuch Acceptance, Inſtitution and In- Shallbunt be- 
duction, the ſaid Church of Chalformt St. Giles, became and now and tu count: 
remains vacant, and by Reaſon thereof, the ſame devolved and now nucd fo two 
belongs to our {aid Sovereign Lady the Queen, to preſent a fit Par- On 
ſon to the ſaid Church of Chalfount St. Giles, fo vacant by Lapſe longed to the 
of the Time aforeſaid, in Manner aforeſaid; And the ſaid Biſhop kene — 
and Thomas, do unjuſtly diſturb our ſaid Sovereign Lady the Queen 

in preſenting thereto, to the Damage of the ſaid Lady the Queen 

Five Hundred Marks; And this the ſaid Fobn Popham, who, Ge. 


in Behalf of her ſaid Majeſty, is ready to verify, &c. 


And the ſaid Biſhop and Thomas Leigh, by Richard Davis their à Plea by 
Attorney, come and defend the Force and Injury when, Gd. and tbe Bithop 
plead that our ſaid Sovereign Lady the Queen, by Reaſon of the Pre- 13 
miſſes, ought not to charge or impeach them the ſaid Biſhop and That Micha! 


Thomas, becauſe they ſay, that true it is, that the ſaid Michael, 2 3 


late Biſhop of Linclon, was ſeiſed of the aforeſaid Advowſon of the ſeiſed, &c. 
Church of Chulfount St. Giles, as of an Advowſon by itſelf in — that 
Groſs, os of Fee and Right, in Right of his Biſhoprick aforeſaid, — the 
and being ſo ſeiſed thereof, the ſaid Michael, Biſhop of Lincoln, col- Church to 
lated the ſame vacant Church of Chalfount St. Giles aforeſaid, to ar 
the ſaid George Garth his Clerk, and put him into the corporeal Poſ- was quali- 


ſeſſion thereof; and the aforeſaid George having the ſaid Benefice of king 


Chalfont, and having a ſufficient and lawful Qualification to hold myth Hem- 
as well the ſaid Benefice as one other Benefice, the {aid George was — PEI 
admitted, inſtituted, and induced into the {aid Church of Hemſted, 3 — 

as the ſaid John Popham by his {aid Declaration hath above ſup- accepted it, 

poſed; but the ſaid Thomas further faith, that afterwards, and be- 1 


fore the ſaid George was admitted, inſtituted, and induced into the tance of the 
ſaid Rectory of the ſaid Pariſh Church of Wallington in the Man- GI Of 


ner aforeſaid, the ſaid Michael, late Biſhop of Lincoln, was tranſla- Michael Bi- 
ted from that Biſhoprick to the See of the Biſhoprick of Wor- bop of Lin- 


| coln was 
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the See of ce fler; and one Thomas Cooper was lawfully elected and conſecrated 
Worceſter, Biſhop of the ſaid Biſhoprick of Lincoln, by which the ſaid Thomas, 
abe rt Biſhop of Lincoln, was eiſed of the {aid Advowſon of Chalforms 
vant ſucceed- St. Giles aforeſaid, as of an Advowſon by itſelf in Groſs, as of 
ed him. Fee and Right, in Right of his Biſhoprick aforeſaid : And being ſo 
ſeiſed thereof, the ſaid George, having as aforeſaid, the ſaid two 

Benefices (io wit) Chalformt St. Giles and Hemſted aforeſaid, did 

accept and take the aforeſaid Rectory of Wallington in the Manner 

aforeſaid, and was admitted, inſtituted. and inducted into the Poſ- 

That the ſeſſion of the ſaid Church, by Reaſon whereof the ſaid Church of 
Church by we oe St. Giles became vacant, whereby the ſaid Thomas Biſhop 
the Death of of Lincoln, became ſo ſeiſed of the Church of Chalfoumt aforeſaid, 
the laſt In- jn Right of his Biſhoprick of Lincoln, and afterwards (to wit) on 
4 the Tenth Day of Auguſt, in the Year of our Lord One T houſand 
dant pzeſen- five Hundred ſeventy-two, collated the ſaid Church being ſo vacant 
Wetten within his ſaid Dioceſe of Lincoln as aforeſaid, upon Henyy Ince his 
Leigh. Clerk, and did place and induct him into the corporeal Poſſeſſion 
thereof, and afterward the ſaid Thomas Biſhop of Lincoln, was law- 

fully tranſlated from that Biſhoprick to the See of the Biſhoprick of 

- Wincheſter, by which the ſaid Biſhoprick became vacant ; and the 

ſaid William the now Biſhop of Lincoln, was lawfully elected and 
conſecrated Biſhop of that Biſhoprick of Lincoln; by which the ſaid 

William the now Biſhop became ſeiſed of the Advowſon of the ſaid 
Church of Chalfont St. Giles aforeſaid, as of an Advowſon by it- 
ſelf in Groſs, as of Fee and Right, in Right of his Biſhoprick 

.-; aforeſaid : And he the ſaid now Biſhop being ſo ſeiſed thereof, the 
aid Church of Chalfoumt St. Giles became vacant by the Death of 
the ſaid Henry Ince; whereupon the ſaid now Biſhop collated the 

{aid vacant Church to the ſaid Thomas - Leigh his Clerk, and put 

him into the actual and corporeal Poſſeſſion of the ſame Church, as 

he might lawfully do: And therefore the ſaid Biſhop and Thomas 

Leigh ſay, that the {aid Thomas is and hath been Parſon of the ſaid 

Church of Chalfount St. Giles aforeſaid, inducted therein; on the 

Collation of the ſaid preſent Biſhop, in the Manner aforeſaid, for fix 

| Months and upwards before the Iſſuing of the ſaid Writ of our ſaid 
Sovereign Lady the Queen; and this he is ready to verify: Where- 

fore he prays Judgment, whether the ſaid Lady the Queen, by 

| Reaſon of the Premiſſes, will or ought to charge or impeach the 

ſaid preſent Biſhop and Thomas Leigh, by Reaſon of the Premiſſes, 


Oc 
> Lat. 1078, |; Note; It appears by this Record that the Biſhop of Lincoln did 
1083. not preſent Jnce till after the two Years had incurred after the Ac- 


ceptance of the Church of Wallington, by which the Title of 

Lapſe became veſted in the Crown; yet inaſmuch as the Biſhop at- 

terwards collated Ince to the Church of Chalfount, and he died In- 

8. n, the King loſt the Preſentation. 2 Co. 216. 3 Co. 44. 
00, 152. ; 6 
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Lord Petre againſt the Univerſity ok Cambzidge and 
Woodrofte, 


Hillary Term, the Third of King William and Queen Mary, Rol. 306, 
309, 320. 


E ex ſſ. HE Chancellor, Maſter, and Scholars, of the Uni- That vin 


verſity of Cambridge, and William Woodroffe, Clerk, Low baue 


. was ſeized in 
were ſummoned to anſwer to Thomas Lord Petre, of a Plea, (or in Fre of the 


an Adlion) that they permit him to preſent a fit Parſon to the Church Mano: of 


of Meſt-Henning field, which is vacant, and belongs to his Donation, oy: 3 
(or ig in bis Gift) And thereupon the ſaid Thomas Lord Petre, by the Adbom- 


Thomas Waring his Attorney, declares, 'That whereas one William _— 4 — 
Lord Petre, Baron of Myittle, was ſeized of the Manor of Jeft- Fen: © that 
Henning field, with its Appurtenances, in the County aforeſaid, to 8 
which the Advowſon of the Church of JVe/t-Henning field then did and the Lal 
and now doth belong, in his Demeſne as of Fee: And being ſo Manon to 


ſeized, the ſaid William Lord Petre, preſented to the ſaid Church P94 Ser. de⸗ 


: f I kcended to 
then vacant, Ne Barnes, Clerk, who was therein admitted, inſti- John Barnes; 
a 


tured and inducted, at and upon the Preſentation of the ſaid William 3nd then that 
Lord Petre, in the Time of Peace, in the Reign of our late Sove- _ + 3008 
reign Lord Charles II. late King of England ; and afterwards the ded to Thomas 
ſaid William Lord Petre, at Weſt-Henning field aforeſaid, dy'd ſeized —— 
of the ſaid Manor with its Appurtenances, to which, Oc. After that he being 
whoſe Death, the ſaid Manor with its Appurtenances, to which Ge. . 
deſcended to Fobn Lord Petre, as Brother and Heir of the ſaid Mil. came void. 
liam Lord Petre, by Reaſon whereof the ſaid ohn Lord Petre en- 

tered into the ſaid Manor, with its Appurtenances, to which Oc. 2 Lit. 1100. 
and was thereof ſeized in his Demeſne as of Fee; And being ſo 

leized, the ſaid Fobn Lord Petre afterwards dy'd at Veſt-Henning- 

feld aforeſtid, ſeized of the Manor aforeſaid, with its Appurtenan- 

ces, to which, &c. After whoſe Death, the ſaid Manor, with its 
Appurtcnances, deſcended to the ſaid Thomas Lord Petre, Brother 

and Heir of the aforeſaid Fobn Lord Petre, by which the ſaid 

Thomas Lord Petre enter'd into the Manor aforeſaid, with its Ap- 
purtenances, to which Oc. and was thereof ſeized in his Demeſne 

as of Fee, and being ſo ſeized, the ſaid Church, by the Death of 

the aforeſaid Fohn Barnes, became, and ſtill is vacant, and on that 

Occaſion, the Right to preſent a fit Parſon to the ſaid Church, is 

now in the ſaid Thomas Lord Petre; and the aforeſaid Chancellor, 

Maſter, and Scholars of the Univerſity of Cambridge, and the ſaid 

William Woodroffe, do unjuſtly diſturb the ſaid Thomas Lord Petre 

therein; whereupon he declares that he is injured, and thereby en- 


damaged to the Value of two hundred Pounds, and thereof brings 
his Suit, &c. 


The Pleadings in this Cauſe are too long to inſert here, but I 


ſhall inſert the Heads thereof, becauſe they will be of great Ule to 
have Recourſe to on Occaſion, 


G The 
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Delivery for the County of E/ex, ſets forth the Indictment 


The Univerſity plead in Bar, confeſſing the Seiſin of William Lord 
Petre, and all the other Seiſins and Diſcents in the Count. But they 
plead the Act of the twenty- third of Queen Elizabeth, of Recuſan- 
cy, Sect. 5. on Forfeiture of Twenty Pounds a Month, and alſo 
the Act of the twenty-ninth of Queen Elizabeth, cap. 6. of Recu- 
ſants Convict by Proclamation, and alſo the Act of the third of King 
33 cap. 5. ſect. 20. by which the Preſentation is given to the 

niverſity: That the Plaintiff was convicted of Recuſancy at a Gaol 


the Proclamation made, that the Plaintiff did not appear at the next 
Gaol-Delivery; that his Default was recorded; That the Paintiff 
being a Popiſh Recuſant Convict, the Church became vacant by the 
Death of Barnes ; whereupon the Univerlity preſented, with an 
Averment, that the Conviction is in Force. 


The Incumbent Woodroffe pleaded the ſame Plea, 


The Plaintiff reply'd to the Plea of the Univerſity, a General 
Pardon by King Fames II. by his Letters Patent, with an Exception 
in the Pardon, and concluding with Averments, that the Plaintiff 
was a Subje& at the Time of the Letters Patent, the Identity of 
the Perſon, and that this Crime and Offence is not excepted by the 
General Pardon. 


To the Plea of the Incumbent Woodroffe, the Plaintiff demurr'd, 
and the Cauſes of Demurrer were, Firſt, That the Defendant had 
made no Defence. Secondly, That he had not produced the Record 


of the Conviction. 


To this Replication the Univerſity demur. 


A Joinder in Demurrer as to Woodyroffe, and the ſame as to the 
Univerſity ; Judgment upon Argument, that the Plea of Woodroffe 
in Abatement was ill, and therefore that he ſhould plead in Chief. 


Then Moodroſte pleads the ſame Plea over again, with a Defence 
and proper Averments. 


To this Plea the Plaintiff reply'd in Effect the ſame as to the 
Plea of the Univerſity, to which was a Demurrer and a Joinder in 
Demurrer. The Caſe is mention'd before in the Firſt Part. 


Crane againſt the Biſhop of Moꝛwich and others: 


Foley. Faſter Term, in the Second Tear of Queen Anne. 


Quare Impedit Sigſſex ſſ. 70 HN Biſhop of Norwich, Chriſtopher Reeve, Gent. and 
of the Church John Dubourdieu his Clerk, were ſummoned to anſwer 


of Oulton. 


Lat. Rep. 1125 to William Crane, Gent. of a Plea, (or in an Action) That they per- 


mit him to preſent a fit Parſon to the Church of Oulton, which is 
vacant, and belongs to his Donation; and whereupon the faid 22 
5 iam 


a —— 
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liam Crane, by William Betts his Attorney, declares, That whereas 
one Sir Edward Reeve, Kt. now deceaſed, late one of the Juſtices of Declaration 
the Court of Common Bench of his late Majeſty King Charles I. fets forth 
was in his Life-time ſeized of and in the Manor of Orwlton, with its 2 Toy Ke 
Appurtenances, to which the Advowſon of the Church aforeſaid then was ſeized in 
did and now doth belong, in his Demeſne as of Fee: And being ſo Are of the 
ſeized thereof, on the 8th Day of January, in the Year of our Lord . — 
1646, at the Manor aforeſaid, the ſaid Sir Edward Reeve made his which the. 
Laſt Will and Teſtament in Writing, and by the ſame gave and de- — 0-4 
viſed the Manor aforeſaid, with the Appurtenances, to which, &@c. That he by 
to the Lady Mary his Wife, for the Term of her Life, Remainder his laſt Witt 
thereof to one Chriſtopher Reeve, Gent. and his Heirs forever, an — 1 
afterwards dy'd ſeized of ſuch his Eſtate of and in the Manor afore- it to Mary 
ſaid, with its Appurtenances, to which, &c. after whoſe Death the 9's Wife, | 
ſaid Lady Mary enter'd into the Manor aforeſaid, with its Appurte- to Chrittopber 
nances, and was thereof ſeized in her Demeſne as of a Frechold for Fee in Fee, 
the Term of her Life, Remainder thereof belonging to the ſaid 
Chriſtopher and his Heirs : And being fo ſeized, the Remainder 
thereof expectant in the Manner aforeſaid, the ſaid Church became That the 
vacant by the Death of Edward Cory, Clerk, the laſt Incumbent of Church be- 
that Church; by Reaſon whereof the ſaid Mary preſented to the che Death * 
ſame Church ſo vacant, the ſaid Chriſtopher Reeve, Clerk, named in tw. Cory. 
the ſaid Will, who, at the Preſentation of the ſaid Mary, was ad- That the ſai 
mitted and inſtituted into the ſame in Time of Peace, in the Reign Mary preſent: 
of the late King Charles II. and the ſaid Mary being fo ſeized as iowa 
aforeſaid, of the ſaid Manor with its Appurtenances, to which, 
Gc. the Remainder thereof expectant in the Manner aforeſaid, the 
ſaid Mary afterwards dy'd at the Manor aforeſaid, ſeized of ſuch That Mary 
her Eſtate of and in the Manor aforeſaid, with the Appurtenances, dr d. 
to which, &c. after whoſe Death, the ſaid Chriſtopher Reeve enter'd 
into the Manor aforeſaid, with its Appurtenances, to which, ec. 
as in his Remainder aforeſaid, and was thereof ſeized in his De- 
meſne as of Fee: And being ſo ſeized thereof, the ſaid Chriſtopher That Chriſto- 
afterwards dy'd at the ſaid Manor, ſeized of ſuch his Eſtate of and pher dy'd, | 
in the Manner aforeſaid, with its Appurtenances, to which, Ge. 
whereby the ſaid Church became vacant, and the Manor aforeſaid, That therebp 
with the Appurtenances, to which, G. deſcended to one Chriſtopher the Church 
Reeve Clerk, as Son and Heir to him the ſaid Chriſtopher deceaſed, detame void. 
by which the ſaid Chriſtopher the Son enter'd into the Manor afore- 2 Diſcent of 
ſaid, with its Appurtenances, and was thereof ſeized in his Demeſne ce Panos to 
of Fee : And being ſo ſeized thereof, the Church aforeſaid conti- his Son and 
nued fo vacant by the Space of fix Months and more, next after Heir. 
the Death of him the ſaid Chriſtopher, (no fit Parſon being preſented 
within that Time to the ſame Church) during all which Time he 
the ſaid Fohn was Biſhop of Norwich, and Ordinary of that Place ; 
by Means whereof, the ſaid Biſhop, in Right of his being Ordi- Chat the Bi⸗ 
nary, and by Reaſon of the Lapſe of Time above devolved to him, bop collated 
in the Manner aforeſaid, collated the ſaid Church to the ſaid Chri- lor nt bagg 
ſtopher the Son, and cauſed him to be inſtituted and inducted to the pter the Son, 
ſaid Church ſo vacant, in the Time of Peace, in the Time of her 
preſent Majeſty : And the ſaid Chriſtopher the Son, being ſeized of the 
Manor aforeſaid, with the Appurtenances, in the Manner aforeſaid, 
on the 9th Day of March, 1701, at the Manor aforeſaid, 07,20 In- 

| enture 
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denture then and there made between the ſaid Chriſtopher Reeve the 

That Chrito- Sou, by the Name of Chriſtopher Reeve of Oulton in the County of 

Fler the Son £2/f/olk Clerk, of the one Part, and one Richard Mellett, by the 

elta and Name of Richard Nlellett of Middleton with Fordley in the ſaid Coun- 

beyed the ty, Yeoman, of the other Part, (a Counterpart of which Indenture, 

Wein far. ealed with the Seal of him the ſaid Chriſtopher the Son, the ſaid 
' William Crane brings here into Court, bearing Date the fame Da 

and Year) the ſaid Chriſtopher Reeve the Son, for and in Conſidera- 

tion of Five Shillings of lawful Money of England, in Hand paid, 

at or before the Sealing and Delivery of the ſame Indenture, bar- 

gained and ſold unto the ſaid Richard Mellett, his Executors, Admi- 

niſtrators and Aſſigns, the ſaid Manor with its Appurtenances, to 

which, &*c. (amongſt other Things) to have and to hold the {aid 

Manor with its Appurtenances, (amongſt other Things) to the ſaid 

Richard Mellett, his Executors and Aſſigns, from the Day next be- 

fore the Date of the ſame Indenture, for and during the Term and 

Time of one whole Year, from thence next enſuing and fully to be 

compleat and ended ; as by the ſame Indenture doth more fully ap- 

pear. By Virtue of which Bargain and Sale, and by Force of the 

Statute for transferring Uſes into Poſſeſſion, the ſaid Richard Mellett 

was poſſeſſed of the Manor aforeſaid, with its Appurtenances, to 

which, ec. for the Term aforeſaid, ſo bargained and fold to him as 

aforeſaid, and being ſo poſſeſſed, and the Reverſion thereof belong- 

The Beleaſe ing to the ſaid Chriſtopher Reeve the Son, afterwards, (to wit) on 

or Werk the 10th Day of March, in the Year laſt above mentioned, at the 

170, Manor aforeſaid, by another Indenture then and there made between 

the ſaid Chriſtopher Reeve the Son, by the Name of Chriſtopher Reeve 

of Orlton in the County of Suffolk Clerk, of the one Part, and the 

ſaid Richard Mellett, by the Name of Richard Mellet of Middleton with 

Fordley in the ſaid County, Yeoman, of the other Part; (a Counter- 

part of which Indenture, ſealed with the Seal of the ſaid Chriſtopher 

Reeve Clerk, the ſaid William Crane brings here into Court, bearing 

Date the ſame Day and Year) for and in Conſideration of the Sum of 

two hundred Pounds of lawful Money of England, to the ſaid Chriſto- 

pher in Hand paid by the ſaid Richard Meller, at or before the Sealing 

and Delivery of the ſame Indenture, he the ſaid Chriſtopher Reeve the 

Son did grant and releaſe to the ſaid Richard Meller and his Heirs, 

the Manor aforeſaid, with the Appurtenances, to which, ec. to have 

and to hold the ſame to the ſaid Richard Mellet, his Heirs and Aſſigns, 

to the ſole Uſe and Behoof of the ſaid Richard Meller, his Heirs 

and Aſſigns for ever, as by the ſame Indenture (amonſt other Things) 

doth more fully appear. And by Reaſon of the Premiſſes, the ſaid 

Richard Mellet was ſeized of the Manor aforeſaid, with the Appur- 

tenances, to which, ec. in his Demeſne as of Fee: And being fo 

ſeized thereof, afterwards, (to wit) on the ſecond 4 4 of October, 

in the Year of our Lord One Thouſand ſeven Hundred and two, at 

the Manor aforeſaid, by an Indenture then and there made between 

That Mellet the ſaid Richard Mellet, by the Name of Richard Mellet of Midale- 

by — Y and ton with Fordley in the County of Suffolk, Yeoman, of the one Part, 

veved the and the ſaid William Crane, by the Name of William Crane of 

Manoz. &. Beccles in the ſaid County of Suffolk, Gent. of the other Part, (a 

= — Counterpart of which Indenture, ſealed with the Seal of the ſaid 

Richard Mellet, the ſaid William Crane brings here into Court, bear- 

I ing 
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ing Date the ſame Day and Year) the ſaid Richard Mellet, for and 

in Confideration of the Sum of tive Shillings of lawful Money. of 
England, to him in Hand paid by the ſaid William Crane, at or be- | 
fore the Sealing and Delivery of the ſame Indenture, (amongſt other 

Things) bargained: and fold to the ſaid William Crane, his Execu- 
tors, Adminiſtrators, - and Aſſigns, the Manor aforeſaid; with the 
Appurtenances, to which, c. to have and to hold the ſaid Manor, 
with the Appurtenances, to which, &c. (amongſt other Things) 
to the {aid William Crane, his Executors and Aſſigns, from the Day 
next before the Date of the ſame Indenture, for and during the 
Term and Time of one whole Year, from thence next enſuing, 
and fully to be compleat and ended ; as by the ſame Indenture, 
(amongſt other Things) it doth more fully appear. By Virtue of 
which Bargain and Sale, and by Force of the Statute for transferrin 
Uſes into Poſſeſſion, the ſaid William Crane was poſſeſſed . 
other Things) of and in the Manor. aforeſaid, with the Appur- 
tenances, to which, c. for the Term bargained and fold to 
him as aforeſaid : And being ſo poſſeſſed, (the Reverſion thereof 
then belonging to the ſaid Richard Mellet and his Heirs) afterwards, 
(to wit) on the third Day of October in the Year aboveſaid, at the 
Manor aforeſaid, by another Indenture then and there made be- 
tween the ſaid Richard Meller, by the Name of Richard Mellet of Che Re- 
Middleton, with Fordley, in the County of Suffolk, Yeoman, of the leaſe. 
one Part; and the faid William Crane by the Name of William 
Crane of Beccles in the County of Suffolk, Gent. of the other Part: 
A Counterpart of which Indenture, ſealed with the Seal of the ſaid 
Richard Mellet, the ſaid William Crane brings here into Court, 
bearing Date the ſame Day and Year, the ſaid Richard Mzller, for 
and in Conſideration of the Sum of Two Hundred Pounds, of law- 
ful Money of England, to him in Hand paid by the ſaid William 
Crane, at or before the Sealing and delivery of the ſame Indenture, 

ranted and Releaſed to the ſaid William Crane and his Heirs, the 
Min aforeſaid, with the Appurtenances, to which, Gc. to have 
and to hold to the ſaid William Crane, his Heirs and Aſligns, to the 

ſole Uſe and Behoof of the ſaid William Crane, his Heirs and A\- 
ſigns for ever, as by: the ſame Indenture (amongſt other Things) it 

doth more fully appear: By Reaſon whereof the ſaid William Crane 
became ſeiſed of the Manor aforeſaid, with the Appurtenances, to 
which, &c. in his Demeſne as of Fee: And being ſo ſeiſed there- That the 
of, the ſaid Church became and is now vacant by the Death of Churc the- 
the ſaid Chriſtopher Reeve the Son, by Reaſon of which Pre- by the Dear 
miſſes, it belongs to the ſaid William Crane to preſent a fit Parſon of Cbriſto- 
at the ſaid Church at this preſent Avoidance. And the ſaid Biſhop, _ * 
Chriſtopher and John Dubourdien, the now Defendants, unjuſtly ß 
diſturb him therein: Wherefore, he declares he is thereby injured 
and endamaged to the Value of One Hundred Pounds; and therefß 
brings his Suit, Sc. 7 — 


And the ſaid John Dubourdieu, by Nathaniel Ryder his Attorne | | Bar by the 
coines and defethds tlie Fence and injury, and the Damages, ad Ann 


whatever elſe he ought to defend, when and where this Court wil! 

pleaſe to conſider thereof; and pleads that he is Parſon of and i- 

ducted into the ſaid Church, at the | the ſaid Richard © oo 
Part TE 


aid gut 
f Mellet, 3 * 


39 e- Mauate Jmpedit. 


. Mellet, named in the ſaid Declaration; and that the ſaid , illi am 

He confeſſes Crane ought not to have his Action aforeſaid thereof againſt him 

the Ea the ſaid Fobn, becauſe he faith, that true it is that the ſaid Sir El- 

Reeve. ward Reeve, Knt. was ſeiſed of the {aid Manor of Oulton, with the 

Appurtenances, to which the Advowſon of the ſaid Church belong- 

ed, in his Demeſne, as of Fee; and that by his laſt Will he gave 

and deviſed the Manor aforeſaid, with the Appurtenances, to which, 

ec. to the ſaid Mary his Wife, for the Term of her Life: Remain- 

der thereof to the 2 Chriſtopher Reeve: the Father, in the {aid De- 

claration firſt named, and his Heirs ; and that he died ſeiſed of ſuch 

The Pze- his Eſtate therein. And that afterwards the ſaid Mary preſented to the 

Cn ſaid Church then vacant, the ſaid Chriſtopher the Father, her Clerk, 

the Father who on ſuch Preſentation was admitted and inſtituted into the ſame 

By the laid Church; and that the ſaid Mary afterwards died, and after her 

The Death Death the ſaid Chriſtopher the Father was ſeiſed of the ſaid Manor, 

of Mary. to which, Oc. in his Demeſne as of Fee, and afterwards he died fo 

ent the De* ſeiſed thereof, by which the ſame Manor, to which, &c. deſcended 

ſtopuer the to the ſaid Chriſtopher Reeve the Son, ſecondly named in the ſaid 

Son. Declaration, as Son and Heir to the ſaid Chriſtopher the Father; 

and the ſaid Chriſtopher the Son was thereby ſeiſed of the ſame 

Manor, to which, &*c. in his Demeſne as of Fee: And that the 

ſaid Biſhop of Norwich collated the ſame Church then vacant, to 

And the dhe faid Chriſtopber the Son, and placed, inſtituted, and inducted 

Cenveyance him into the {ame : And that the ſaid Chriſtopher the Son being ſo 

to Mellet. ſeiſed, as aboveſaid, of the ſaid Manor, to which, Gc. and the 

{aid Church being full as aforeſaid, the ſaid Chriſtopher the Son 

bargained, ſold, and releaſed the ſaid Manor, to which, Oc. to 

the faid Richard Mellet and his Heirs; and that the ſaid Richard 

Mellet was ſeiſed of the ſaid Manor, to which, &c. in his Dgmeſne, 

as of Fee, in Manner and Form as the ſaid William Crane in decla- 

ring hath above alledged. But the ſaid John Dubourdieu further 

ſaith, that after the ſaid Richard Mellet was ſeiſed of the Manor 

But that be- aforeſaid, to which, Oc. and long before the ſaid Richard Meller 

II made the ſaid Indenture of Bargam and Sale of the ſaid Manor, 

Mcllet to the (to which the {aid Advowlon' is appendant) to the ſaid William 

_ Crane in the ſaid Declaration mentioned, (to wit) on the tenth Day 

the Son of April, in the firſt Year of the Reign of her preſent Majeſty, the 

By which ſaid Chriſtopher Reeve the Son died at Oulton aforeſaid, by whoſe 

the Church Death the ſaid Church became vacant ; and the ſaid Richard Meller 

became ve- being fo ſeiſed of the ſaid Manor (to which the ſaid Advowſon is 

Ind that appendant) he the ſaid Richar Mellet preſented to the ſaid vacant 

Meller pe- Church the ſaid Fobn Diabourdieu his Clerk, who at the Preſenta- 

ſented hun. tion of the ſaid Richard Mellet was admitted, inſtituted, and in- 

Ind eraver- ducted into the fame 3 Mithout this, That the faid Church be- 

Church was came vacant by the Death of the ſaid Chrijtopher Reeve the Son, at 

void at any.,any Time after making the ſaid Indenture of Bargain and Sale, as 

b wg We cd aforeſaid, by the ſaid Richard Mellet to the ſaid William Crane, as the 

ance to the ſaid William Crane in his Declaration have above alledged; and this 

Wlaintuf. he is ready to verify: Wherefore he prays Judgment whether the 
ſuaid William Crane ought to have his faid Action againſt him, &c. 

1 And the ſaid William Crane faith; that the ſaid John Dubourdier: 

Church be- ought not to be admitted to plead. his ſaid Plea in the Manner afore- 

2 mw ſaid, becauſe he faith, that by Means of the Premiſſes in the ſaid 

n Declaration 
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Nuare Impebit. — 


Declaration above- mentioned, the ſaid William Crane became and 

was ſeiſed of the Manor aforeſaid, with the Appurtenances, to 

which, e*c. in his Demeſne, as of Fee; and being ſo ſeiſed thereof, 

the ſaid Church became vacant by the Death of the ſaid Chriſtopher 

Reeve the Son, in the ſaid Declaration mentioned, as the ſaid il. 

liam Crane in his Declaration in that Particular hath above alledged \ 

and the ſaid Church being ſo vacant, the faid Chriſtopher Reeve, And that 
Gent. one of the now Defendants, having no Right of Preſentation the ſaid 
to the ſaid Church, but by Uſurpation upon the ſaid William Crane, ay 
preſented the ſaid John Dubourdien his Clerk, who upon ſuch Pre- . — 5 
ſentation, (before the ſuing out of the ſaid original Writ) was ad- ted the ſaid 
mitted, inſtituted, and inducted into the ſame, and continued Par- een. 
ſon of, and inducted into that Church by ſuch Preſentation and 
Uſurpation, as aforeſaid, until the ſaid William Crane afterwards, 

and within ſix Months next after ſuch Admiſſion, Inſtitution, and 
Induction, by Reaſon of the Diſturbance aforeſaid, (that is to ſay) 

the fourth Day of Fanuary, in the firſt Year of the Reign of her 

preſent Majeſty, brought his ſaid original Writ in the Form afore- 

{aid ; Without this, That the {aid John Dubourdien is Parſon of 44 
the ſaid Church, inducted into the ſame, on the Preſentation of the Plaintig is 
ſaid Richard Meller, as he above alledges in his ſaid Plea ; and this che _ 
he is ready to verify: Wherefore he prays Judgment, whether the ry 2 
ſaid John Dnbourdieu ought to be admitted to traverſe the ſaid Title ſentation of 


of him the ſaid William Crane to the Preſentation aforeſaid, ec. = lee Drank 
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And the ſaid Fobn Dubourdieu faith, that the ſaid Plea of the Demurrer, 
ſaid William Crane, which by Way of Replication he hath above t Samir 
leaded, and the Matters in the ſame contained, are not ſufficient in rer, 
275 to ſupport the ſaid Action of the ſaid William Crane, againſt 
him the ſaid Fobn ; to which Plea in the Manner and Form afore- 
ſaid, the ſaid Fohn is not under any Neceſſity, nor by the Law of 
the Land any Ways obliged to give Anſwer; and this he is ready to 
verify: Wherefore, in Default of a ſufficient Plea in that Particular, 
the Rid ohn prays Judgment; and that the ſaid William may 
henceforth be precluded from having his ſaid Action ſupported 
againſt him. And for Cauſes of Demurrer in Law in this Particu- 
lar, to be ſet forth according to the Form of the Statute in that 
Caſe lately made and provided he the ſaid Fohn ſhews theſe Cauſes 
following, that is to ſay, for that the Plea is ill concluded, doubt- 
ful, various, uncertain, and defective in Form, and of a proper 
Traverſe ; and is not well concluded, &c. # 


— — 


And the ſaid Archbiſhop and Stephen, by Thomas Langley his The Brchbi- 

Attorney, comes and defends the Force and Injury, when, &c. and — 1 2 

the ſaid Archbiſhop faith, that he hath not nor doth he claim to have as Ozvina- 

any Thing in the ſaid Church, or in the Advowſon thereof, except r · 

the Admiſſion, Inſtitution, and Induction of Parſons to the ſame 

Church, and whatever elſe belongs to an Ordinary, as Ordinary of 

that Place, and this he is ready to verify; wherefore he doth ap- 

prehend, that his preſent Majeſty will not nor ought, without aſſigu- 

ing a ſpecial Diſturbance by the Archbiſhop to impeach or trouble 

him. And the ſaid Stephen doth confeſs, that he hath not nor claims 
| | to 


— — — 
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to have any Thing in the Advowſon of the Church aforeſaid, but 
1. further ſaith, that he 1s the Parſon of the ſaid Church, on the Pre- 
bene bit. ſentation of the ſaid William Stephens, who is now actually alive, 


=_ — (to wit) at Forwlton, otherwiſe Fowleſton; wherefore and inaſmuch 
itle, but as 


— a 


as the ſaid William is not named in the ſaid Writ he prays Judgment 
SD of the Writ aforeſaid, &c. | 
ſentment of 
W. S. not na- 


med in the And his ſaid Majeſty's Attorney General, who, Gr. as to the ſaid 
Wrir, and Plea of the ſaid Archbiſhop, foraſmuch as the ſazd Archbiſhop hath 
0 not nor doth he claim to have any Thing in: the ſaid Church or in 
the Writ the Advowſon thereof, but the Admiſſion, Inſtitution, and Induction 
may be we of Parſons to the Church, and whatever elſe 1 to an Ordinary, 
The Atto. 28 Ordinary of that Place; prays Judgment againſt the ſaid Archbi- 
ney General ſhop, and a Writ to the ſaid Archbiſhop, Gr. Therefore it is adjudged, 
wars mung that his ſaid Majeſty do recover againſt the ſaid Archbiſhop his Pre- 
the Ircbi- ſentation to the ſaid Church, and that he have a Writ to the ſaid 
op, and a Archbiſhop, that he, notwithſtanding the Diſclaimer of the ſaid Arch- 
Bi biſhop, do admit a fit Parſon to the ſaid Church, on the Preſent- 
which is a. ment of his ſaid Majeſty ; and that no Amercement be awarded 
warded with againſt the ſaid Archbiſhop, becauſe he excuſeth himſelf from any 
Miſericordia, ſpecial Diſturbance, but let the Execution thereon be ſtay'd *till the 
and a ge Plea between his ſaid Majeſty and the ſaid Srephen be determined: 
the Plea be. And as to the Plea aforeſaid of the ſaid Stephen, pleaded in Abatement 


—_— 1 of the ſaid Writ, in the Manner and Form aforeſaid ; his ſaid Maje- 


Incumbent ſty's Attorney General, who, &c. replies, that the Plea aforeſaid of 
de determi⸗ the ſaid Stephen, pleaded in the Manner and Forui aforcſaid, is inſuf- 


2 bemrer ficient in Law to abate his ſaid Majeſty's Writ: And that he, on the 
to the In⸗ Behalf of his ſaid Majeſty, is not under a Neceſſity, nor by the Law 
cumbent's of the Land bound to make Anſwer to the ſaid Plca above pleaded 
Plea, by the ſaid Stephen, in Abatement, of the ſaid Writ, in the Manner 
and Form aforeſaid”; and this he is ready to verify : Wherefore and 
inaſmuch as the ſaid Writ is ſufficient in Law, he prays Judgment, 

and that the ſaid Writ may be adjudged good, G. | 
2 Joinder im And the ſaid Stephen inaſmuch as he hath above pleaded ſufficient 
' Matter in Law to abate the ſaid Writ, which he is ready to verify, 
which Matter his ſaid Majeſty's Attorney General, who, Gc. doth 

not deny, nor in any wiſe give an Anſwer thereto, but doth totall 

refuſe to admit the ſame to be verified; as before prays Judgment of 
the ſaid Writ, and becauſe the Juſtices are willing to conſult toge- 
ther before they give Judgment of and concerning the Premiſſes, a 
Day is given to the ſaid Patties till in fifteen Days from Eaſter Day 
do hear their Judgment thereon, for that the Juſtices here are not 

Pet determined, GC. 5 . 
FR The | Queſtion in this Caſe was, Whether it was neceſſary to.nanie 
the Patron in the Writ there the Incumbent was preſented by Simony, 
and it vas adjudged that it was not, becauſe the Title of the Patron 
it not the Point in Queſtion, but the Simony ; and the King's Title 
was in Affirmance of the Patron's Right; e did not. e, only by 
-the Simony, ſo a Reſpondeas ouſter was awarded, e. 


4 
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A Plea by the Biſhop, that he claims nothing but as 


:dinary, and that pending a Jure Patronatus, 
he preſented by Lapſe. 


And the ſaid Biſhop by R. C. his Attorney, comes and defends the 
Force and Injury, when, &c. and not confeſſing any Thing above 
ſpecified in the ſaid Declaration, pleads, that the ſaid Church is within 
his Biſhoprick of Salisbury, and the Dioceſe of that Biſhoprick ; and |, 
that he doth not claim any Thing in the ſaid Church, but the Admiſ- 
ſion, Inſtitution and Induction of Parſons thereto, and whatever elſe be- 
longing to an Ordinary, as Ordinary of that ſame Church, and faith 
(or doth inſiſt ) that the ſaid Plaintiff ought not to have his ſaid Ac- 
tion againſt him, becauſe he ſaith that the ſaid Church laſt became 
vacant by the Death of the faid F. H. late Parſon thereof, on the 
gth Day of May in (ſuch a Tear) whereupon P. H. pretending That on the 
himſelf to be Patron of the ſaid Church, by his Letters under his dy 2 
Seal, preſented one J. H. his Clerk, to the faid Biſhop, at H. in the Church be⸗ 
County aforeſaid, to be admitted and inſtituted into the ſaid Church, came vacant, 
long before any Preſentment made to the ſaid Church, by the ſaid ding himſelf 
(Plaintiff) was exhibited or delivered either to the ſaid Biſhop or to be Patron 
any of his Officers; and afterwards, the ſaid (Plaintiff) pretending rt 
himſelf to be Patron of the ſaid Church, by his Letters under Seal, — * 
exhibited and delivered to the ſaid Biſhop, at H. in the ſaid County, eteriff bed 
(long after the ſaid Preſentment made to the ſaid Bifhop) in the the like, 
Manner aforeſaid, by the ſaid P. H. (the other Party who preſen- 
ted) (to wit) ſuch a Day and Year, preſented to the ſaid Biſhop, whereby the 
R. S. his Clerk, to be admitted to the ſaid Church and inſtituted Church be- 
therein, whereby the ſaid Church became litigious (or in Diſpute) gious; 
between the ſaid (Plaintiff) and the ſaid P. and the ſaid Biſhop and the Bi- 
being willing that Right and Juſtice ſhould be done to the ſaid Par- den, "rm 
ties, as in this Caſe it belong'd to his Paſtoral Office to do; he then * — 
and there directed his Letters Patents in a. proper Manner, and in 
due Form of Law to J. P. his Commiſſary General, of and concern- àwarded a 
ing the Right of Patronage of the ſaid Church, of the Preſentment Jure P«rroua- 
both of the ſaid (Plaintiff) and the ſaid R. and the ſame Commiſſary, ->. 
calling before him the Partiesaforeſaid, and by their Conſent and A- who appoin- 
greement appointed the tenth Day of September then next enſuing, at abe he In 
S. in the ſaid County, within the Dioceſe aforeſaid, to hear the Inqui- quiũtion, 
ſition taken thereon, by his Apparator cauſed twelve good and law- 
full Men, as well Clergy as Laity, then and there to appear, to make 
ſuch-Enquiry, and ſummon'd the ſaid Parties then and there to pro- Parties and 
duce their Evidences and Witneſſes to the Jury, to give them true Juro:s ap- 
Information concerning their Right, if they were willing ſo to do; ed, 
and at that Day appearing there by their Preſentees, Advocates in this 
Particular; the faid Jurors being charged and ſworn in due Form , the Ju: 
of Law, did not agree to give their Verdict therein, but alledging rozs coutd 
that they were not fully or ſufficiently inſtructed concerning the not agree, 
Right and Title aforeſaid, pray'd a further Day (according to the 
Eccleſiaſtical Law) to deliberate and conſider more fully of their ay 
Verdict therein. And the ſaid Commiſſary then and there with Day. 

Part II. | | the 


— — 


upon which the Conſent and Agreement of both Parties aforeſaid, appointed the 
= 4 = ſaid Parties the ſixth Day of October then next enſuing, to depoſe 
appointed, and verify concerning the Premiſſes in the Church of B. at B. in the 
ſaid County of D. within the Dioceſe aforeſaid, and in due Form 
of Law, admoniſhed the ſaid Jurors then perſonally to appear there 
before him to make their Inquiſition aforeſaid; before which Da 
the ſaid R. S. the Preſentee of the ſaid (Plaintiff) thereupon ſued 
out an Inhibition from the Official of the Court of Canterby 
fore Againſt the ſaid Biſhop, that he might not further intermeddle in 
— Day the Affair of making the ſaid Inquiſition; by Virtue of which 
the Plain- Inhibition the ſaid R. S. before the ſaid ſixth Day of Odlober, at 
nt's Preen- M. aforeſaid, cauſed the ſaid Biſhop to be inhibited, that he ſhould 
an Jnhibi- not further intermeddle in the Affair of making the faid Inqui- 
tron, ſition; whereupon as well the ſaid Biſhop as his Commiſſary atore- 
ſaid, deſiſted from further making the ſaid Inquiſition of the Right 
ſo that the of Patronage of the Church aforeſaid ; and the ſaid Church, from 
Biſhop could the Time when it laſt began to be vacant, continued ſo vacant for 
with the Jn. fix Months: Whereupon the faid Biſhop in Right of collating the 
quiſition, ſaid Church as Ordinary, by a legal Lapſe of Time devolved to 
and ox him, collated the ſaid Church after the ſix Months elapſed to R. A. 
Months lap- Do@or of Laws his Clerk; and thus the ſaid R. is Parſon of the 
2 ſaid Church, canonically imperſonate (or inducted therein) and 
Hop collated. this he is ready to verify: Wherefore he prays Judgment, whether 
the ſaid (Plaintiff) ought without charging him with a ſpecial Di- 
ſturbance to have his ſaid Action againſt him, G&c. 


Replicatien. Ind the ſaid (Plaintiff) not acknowledging any Thing above 
alledged by the ſaid Biſhop to be true, replies, that he ought not 
by any Thing above alledged by the ſaid Biſhop to be precluded 
That on the from having his ſaid Action againſt him, becauſe he faith, that the 
roth of Sep- ſaid Jurors on the ſaid 1oth Day of September at S. aforeſaid, ap- 
rember the neared before the ſaid Commiſſary, by Virtue of the Citation 
aa aforeſaid, and were in due Form of Law charged and {worn to 
enquire of the Right and Title of Patronage of the Church afore- 

ſaid ; and whether the ſaid P. or the ſaid (Plaintiff) was the true 

Patron thereof; and they then having there proper Information 

and agreed of and Evidence exhibited before them, as well for the ſaid P. as the 
— Ger- ſaid (Plaintiff) concerning the Right and Title of Patronage afore- 
ſaid; agreed to give their Verdict thereon, and for their ſaid Ver- 

a dict then and there upon their Oath declared, that the ſaid (Plain- 
3 tiff) then, and on the ſaid ninth Day of May, was, and long before 
Plaintiff had and ever ſince hath been the Patron and Advowant of the 
23 true ſajd Church of S. and that the ſaid (Plaintiff) by Reaſon that 
Patron, the Preſentation to the ſaid Church belong'd to him, had canoni- 
which Uer- Cally preſented the ſaid R. S. to the ſaid Church, whereupon as 
dit the well the ſaid Commiſſary as the ſaid R. afterwards, the ſame Day, 
Commilary came to the ſaid Biſhop at V. in the ſaid County of D. and the ſaid 
the Biſhop, Wee e then and there certified to the ſaid Biſhop the Inquiſi- 
tion aforeſaid, and gave a full Account of the Verdict of the ſaid 

and the Jurors; whereupon the ſaid R. then and there, by Reaſon of the 


—— s ſaid Preſentment of him the ſaid R. made by the ſaid (Plaimiff) 


pray d to be and of the Right of the ſaid (Plaintiff) of the Patronage aforeſaid, 
admitted; pray'd the ſaid Biſhop to admit and inſtitute him therein, which 


3 the 
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the ſaid Biſhop then and there refuſed to do; and thus the ſaid Bi- but the Bi- 
ſhop hath diſturbed the ſaid (Plaintiff) in preſenting to the ſaid — refuſed 
Church; and this he is ready to verify : Wherefore he prays Judg- ] 

ment and a Writ to the Biſhop, &c. | 


And the ſaid Biſhop not acknowledging any Thing above al- Rejoindss, 
ledged in the Replication of the ſaid (Plaintiff) to be true, rejoins, E 
that the ſaid Jurors on the ſaid foth Day of September, in the . 
Year aforeſaid at S. aforeſaid, appearing "Fu the ſaid Commil- the 10th 
ſary, by Virtue of the Citation ↄforeſaid, charged and ſworn in the * 9 
Manner aforeſaid, did not agree to give their Verdict of and con- not agree 
cerning the Premiſſes in the Manner aforeſaid; but alledging, that gig beit Ger- 
they were not then fully or ſufficiently inſtructed concerning the 
Right and Title of the Patronage of the ſaid P. and the (Plaintiſſ) 
to the Church aforeſaid; pray'd a longer Time (according to the 
Ecclefiaſtical Law) to deliberate and conſider more fully of their 
Verdict, as the ſaid Biſhop hath above alledged, Without this, with a T 
That the ſaid Jurors charged and ſworn before the ſaid Commiſſary, vert, — 4 
in the Manner aforeſaid, then and there for their ſaid Verdict de- the Uerdiſt 
clared upon their Oath, that the ſaid (Plaintiff) then and on the — 2 
ſaid 1oth Day of May was, and ever ſince hath, and long before aliedged. 
had been the true Patron and Advowant of the ſaid Church, as the 
ſaid (Plaintiff) hath above alledged ; and this he is ready to ve- 
rify as the Court ſhall direct: Wherefore he prays Judgment, and 
that the ſaid (Plaintiff) be precluded from his ſaid Action againſt Raft. 512.4. b. 


him, &c. A Surrejoinder with an Iſſue upon the Traverſe. 


The King and Queen againſt the Biſhop of London 
and Dr. Lancaſter, 


Middleſex ſſ. ENRY Biſhop of London, and William Lan- 

caſter Doctor of Divinity, were ſummoned to 
anſwer to our Sovereign Lord and Lady the King and Queen of a 
Plea (or in an Aclion) that they permit our Sovereign Lord and 
Lady the King and Queen to preſent a fit Parſon to the Vicarage of 
the Church of St. Martin in the Feilds which is vacant, and be- 
longs to their Donation (or ir in their Gift) &c. and whereupon 
Sir Fobn Somers, Knt. their Majeſty's Attorney General, who pro- 
ſecutes for our ſaid Sovereign Lord and Lady the King and Queen, 
doth, in Behalf of their ſaid Majeſties declare, that Humphry, late gigop of 
Biſhop of London was ſeiſed of the Advowſon of the Vicarage of London ſeiſed 
the Pariſh Church of St. Martin in the Fields, as of an Advowſon „ 
in Groſs by itſelf, as of a Fee and Right, in Right of his {aid Bi- fon of the 
ſhoprick ; and being ſo ſeiſed thereof, the ſaid late Biſhop for that the . at of 
ſaid Vicarage was in the Dioceſe of London, collated the ſame to Tho- the Fietvs. 
mas Lamplugh, Doctor of Divinity his Clerk, it being then vacant, Collates 
- who by Virtue of that Collation was put in the corporeal Poſſeſſion E-=plugh. 
of the ſaid Vicarage in Time of Peace, in the Reign of his late 
Majeſty King Charles the Second; and the ſaid Thomas being the who was 
Vicar of the Vicarage as aforeſaid, he the ſaid Thomas was after- Bibo of 
wards rightfully and canonically created and conſecrated Biſhop of Exeter. 
the Biſhoprick of Exeter, and the ſaid Vicarage became vacant by 


the 


— 
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the Promotion of the ſaid Thomas Lampligh to the ſaid Biſhoprick 
whereby it of Exeter, whereby his ſaid late Majeſty King Charles the Second, 
tothe King by Reaſon of his Royal Prerogative annexed to his Crown of Eng- 
to preſent; land, became entitled to preſent a fit Parſon to the Vicarage afore- 
{aid ſo vacant; and thereupon his ſaid late Majeſty King Charles the 

who pxelen- Second, by Reaſon of his Royal Prerogative aforeſaid, preſented 
Llogs. William Lloyd, Doctor of Divinity his Clerk, to the ſaid Vicarage, 
being then ſo vacant ; who, on the Preſentation of his ſaid late Ma- 
jeſty, was admitted, inſtituted and inducted therein, in Time of 
NR in the Reign of his ſaid late Majeſty ; and the ſaid William 
Lloyd being ſo Vicar of the Vicarage aforeſaid, he the ſaid William: 

who was Lloyd was afterwards rightfully and canonically created and conſe- 
created Bi- crated Biſhop of the Biſhoprick of St. Aſaph ; and the ſaid Vica- 
Depot rage became vacant by the Promotion of the ſaid Villiam Lloyd to 
Ind fo be. the ſaid Biſhoprick of St. Aſaph, whereby his ſaid late Majeſty King 
longs to the Charles the Second, by Virtue of his Royal Prerogative annexed to 
cans e his Crown of England, became entitled to preſent a fit Parſon to the 
5 Vicarage aforeſaid, ſo vacant; whereupon the ſaid late King Charles 
who pꝛelen the Second, by Reaſon of his Royal Prerogative, preſented Thomas 
ted Dz, Ten · Tenniſon Doctor of Divinity his Clerk, to the ſaid Vicarage, then fo 
— vacant; who at the Preſentation of his ſaid late Majeſty was ad- 
mitted, inſtituted, and induced therein, in the Time of Peace, in 

the Life-time of his ſaid late Majeſty ; and the ſaid Thomas Tenniſon 

who was being ſo as aforeſaid Vicar of the ſaid Vicarage, was afterwards 
created Bi- rightfully and canonically created and conſecrated Biſhop of the 
Hop of Lum Bilhoprick of Lincoln, and the Vicarage became and now is vacant 
by the Promotion of the ſaid Thomas Tenniſon to the ſaid Biſhoprick 
whereby the of Lincoln; whereby our ſaid Sovereign Lord and Lady the now 
Wicarage King and Queen, by Reaſon of their Royal Prerogative are entitled 


being now 


vacant, it be: to preſent a fit Parſon to the ſaid Vicarage, ſo vacant as aforeſaid ; 


longs to the and the ſaid Henry Biſhop of London, and William Lancaſter, unjuſtly 
1 From diſturb their ſaid Majeſties the now King and Queen therein, to the 
to p2eſent ; Damage of their ſaid preſent Majeſties of 500 J. and this their ſaid 
And the De- Majeſty's Attorney General, who proſecutes as their ſaid Majeſties 
fendants hin- Attorney General, in Behalf of their ſaid Majeſties the ſaid King 


der them. and Queen is ready to verify, G. 


ous And the ſaid. Biſhop and William Lancaſter, by Adam Baynes 
their Attorney, come and defend the Force and Injury when, Gc. 
. and crave Oyer of the ſaid Writ, and 'tis read to them in theſe 
Words, (to wit) © William and Mary, by the Grace of God, of 
England, Scotland, France and Ireland King and Queen, Defenders 
of the Faith, c. To the Sheriff of Middleſex Greeting, Com- 
* mand Henry Biſhop of London, and William Lancaſter, DoQor of 
Divinity, that they juſtly and without Delay permit Us to pre- 

* ſent a fit Parſon to the Vicarage of the Church of Sr, Martin in 

* the Fields, which belongs to our Donation (or rather which is in 

* Our Gift) and which they unjuſtly diſturb us therein, (as it is 
© ſaid) and if they ſhall not do fo, then do you ſummon the ſaid 
* Biſhop and William by good Summoners, that they be before Us 
in three Weeks from the Day of St. Michael, whereſoever We ſhall 

' © then be in England, to ſhew Cauſe why they will not, ec. and 
have you there the Names of the Summoners, and this Writ : 


3 * Witneſs 


1 ** 
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< Witneſs Ourſelves at Weſtmin/ier the 26th Day of September in 
the Fourth Year of Our Reign. Cæſar.“ Which being heard Deindanes 
and read, they the ſaid Biſhop and William pray Judgment of the plead in 
ſaid Writ and Declaration, becauſe they ſay, that there is a material Jbatemenr, 
Variance between the ſaid Writ and Declaration in this Particular, — 1 5 
(to wit) that whereas by the ſaid Writ, their ſaid Majeſties the ſaid Writ and 
King and Queen entitle themſelves to the ſaid Donation of the ſaid — 
Vicarage of the ſaid Church of St. Martin in the Fields in full 

Right; yet by the ſaid Declaration their ſaid Majeſties the ſaid King 

and Queen entitle themſelves to the Donation of the ſame Vicarage, 

by Reaſon of their Royal Prerogative of their Crown of England : 
Wherefore by Reaſon of the ſaid Variance between the ſaid Writ 

and Declaration, they the ſaid Biſhop and William pray Judgment of 

the ſaid Writ and Declaration, and that the faid Writ may be 
quaſhed, Oc. 


Fr. Pemberton, C. Levinz, B. Shower. 


And their ſaid Majeſties ſaid Attorney General, who proſecutes on Attoꝛney 
Behalf of their ſaid Majeſties the ſaid King and Queen, ſaith for their General de- 
ſaid Majeſties the ſaid King and Queen, that the ſaid Plea above plea- Law e the 
ded by the ſaid Biſhop and the ſaid William, in Abatement of the Plea. 
ſaid Writ, and the Matters therein contained, are not ſufficient in Law 
to quaſh the ſaid Writ; and that he the ſaid Attorney General, &c. is 
not obliged or bound by the Law of the Land to anſwer for their 
ſaid Majeſties the ſaid King and Queen, to the ſaid Plea, in the 
Manner and Form as the ſame is pleaded ; and this the ſaid Attor- 
ney General, Gc. is ready to verify for their ſaid Majeſties the ſaid 
King and Queen: Wherefore for the Inſufficiency of the Anſwer of 
the ſaid Biſhop and William in that Reſpect, the ſaid Attorney Gene- 
ral, &c. prays Judgment for their ſaid Majeſties the ſaid King and 
Queen; and that the ſaid Writ may be adjudged good, and a Writ 


to the Biſhop, &c. 
E, Ward, Tho, Trevor. 


And the ſaid Henry Biſhop of London, and the ſaid William Lan- Joinder in 
caſter ſay, that their fig Plea above pleaded in Abatement of the ſaid Demurrer, 
Writ and the Matter therein contained, are good and ſufficient in 

Law to quaſh the ſaid Writ; foraſmuch therefore as their ſaid 
Majeſties {aid Attorney General hath not anſwered to the ſaid Plea, 

nor in any wiſe denied the ſame, they the ſaid Henry Biſhop of Lon- 

don, and William Lancaſter (as before) pray Judgment of the ſaid 

Writ and Declaration, and that the ſaid Writ may be quaſhed, &. But continu, 
becauſe the Court of Our ſaid Sovereign Lord and Lady the King ance, 

and Queen now here, have not yet conſidered of their Judgment to be 

given of and upon the Premiſſes, a Day is given as well to the ſaid 
Attorney General, &c. as the ſaid Biſhop and William Lancaſter, to 

be before Our ſaid Sovereign Lord and Lady the King and Queen, 

until five Weeks after the Feaſt of Eaſter; whereſoever, ec. to 

hear their Judgment of and upon the Premiſſes, becauſe their ſaid 
Majeſties Court now here, are not yet ready, &c. At which Day 

come before our ſaid Sovereign Lord and Lady the King. and 

Queen at Weſtminſter, as well Edward Ward Eſq; now Attorney 
General to their ſaid Majeſties the ſaid King and Queen, who pro- 

Part II. K ſecutes 
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ſecutes for their ſaid Majeſties, in his own Perſon, as the ſaid Henry 
Biſhop of London and William Lancaſter by their {aid Attorney; 
whereupon all and ſingular the Prenuiles being viewed and fully un- 
derſtood by this their ſaid Majeſties Court, and mature Deliberation 
being thereupon had; foraſmuch as it appears to this their ſaid Ma- 
jeſties Court now here, that the ſaid Plea of the ſaid Henry Biſhop 
of London and William Lancafter, above pleaded to quaſh the ſaid 
Writ, and the Matter therein contained, are not ſufficient in Law 
Judgment to quaſh the ſaid Writ. It 1s adjudged that the ſaid Henry Biſhop of 
for a Relpon- London, and William Lancaſter, do plead in Chief to the ſaid Writ : 
deas ouſter. Whereupon the ſaid Henry Biſhop of London, and William Lancaſter, 
by the ſaid Adam Baynes their Attorney, come and defend the 
The Biſhop Farce and Injury, when, @&*c. and ſay, that their ſaid Majeſties 
demurs to the ſaid King and Queen ought not to have or maintain their ſaid 
rm againſt them, becauſe the ſaid Biſhop faith, that the ſaid 
Declaration and the Matter therein contained, are not ſufficient in 
Law to entitle their ſaid Majeſties the ſaid King and Queen to have 
their ſaid Action maintained againſt him; and that he is not obliged, 
or bound by the Law of the Land in any Manner to anſwer to the 
ſaid Declaration; wherefore for the Inſufficiency of the ſaid Decla- 
rationin that Reſpect, the ſaid Henry Biſhop of London prays Judg- 
ment, and that their ſaid Majeſties the ſaid King and Queen may 

be precluded from having their ſaid Action againſt him, &*c. 


The other And the ſaid William Lancaſter ſaith, that he is Vicar of the Vica- 
— 2 rage of St. Martin in the Fields, by the Collation of the ſaid Henry 
Biſhop of London, and that the ſaid Lord and Lady the King and 

conteſling the Queen ought not to have their ſaid Action thereof againſt him, becauſe 
— he ſaith, that true it is, that the ſaid Humpbry e of London in 
2 the ſaid Declaration named, was ſeiſed of the Advowſon of the Vica- 
Abmits the Tage of the Pariſh Church of St. Martin in the Fields aforeſaid, as in 
Seiſin of the Groſs by itſelf, as of a Fee and Right, in Right of his ſaid Biſhop- 
Wilhop. rick ; and being ſo ſeiſed, he the ſaid late Biſhop, for that the ſaid 
His Colla- Vicarage was in his Dioceſe of London, collated Thomas Lamplugh 
tion of Lam Doctor of Divinity, his Clerk, to the ſaid Vicarage then vacant, 
” en Who, by Virtue of that Collation was put into the corporeal Poſ- 
3 created ſe ſſion of the {aid Vicarage, in the Time of Peace, in the Time of 
Biſhop of our Sovereign Lord Charles the Second late King of England, Gc. 
8 and the ſaid Thomas being Vicar of the ſaid Vicarage as abreſaid he 
the Uicarage the ſaid Thomas was rightfully and canonically created and conſe- 
by L P2® crated Biſhop of the Biſhoprick of Exeter; and the ſaid Vicarage 
= Crates became vacant by the Promotion of the ſaid Thomas Lamplugh to 
pꝛelenting the faid Biſhoprick of Exeter; and that the ſaid King Charles the 
Dz. Lloyd. Second preſented to the ſaid Vicarage then ſo vacant, William Lloyd 
Doctor of Divinity, his Clerk, who, on the ſame Preſentation of the 

{aid late King, was admitted, inſtituted and inducted therein, in the 

His being Time of Peace, in the Time of his faid late Majeſty ; and the ſaid 
created Bi- William Lloyd being as aforeſaid Vicar of the ſaid Vicarage, the ſaid 
Hop of st. William Lloyd was afterwards rightfully and canonically created and 
* conſecrated Biſhop of the Biſhoprick of St. Aſaph, and the ſaid 
pg _—_ Vicarage became. vacant by the Promotion of the {aid William Lloyd 
P:omotion, to the ſaid Biſhoprick of St. Aſaph; and that the ſaid late King 
Charles the Second preſented to the ſaid Vicarage then fo vacant, 


2 Thomas 


P 
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Thomas Tenniſon Doctor of Divinity, his Clerk, who, at the Pre- The king's 
ſentation of him the ſaid late King, was admitted, inſtituted and Ba, Ten 
induced therein, in the Time of Peace, in the Time of the ſaid ſou, 
late King, inthe Manner and Form, as by the ſaid Declaration is 
above ſuppoſed ; but the ſaid William further faith, that by an Act 
of Parliament, made in the Parliament of our Sovereign Lord King 
Henry the Eighth, late King of England, held at Weſtminſter aforc- 
ſaid, on the 25th Day of January in the Eighth Year of his Reign; 
it was (amongſt other Things) enacted by Authority of the ſame and vieads 
Parliament, that neither the ſaid late King, his Heirs or Succeſſors the Stat. of 
of this Kingdom, nor any Subject (Here recite the Statute of 25 Situs = of 
H. 8. C. 21 from the 3d to the 7th Paragraph) as by the ſaid Act tions. M 
of Parliament (amongſt other Things) more fully appears. And 
the ſaid William further faith, that after the making of the ſaid Act of 
Parliament, and long before the Day of ſuing forth of the ſaid Ori- 
ginal Writ the ſaid Henry the now Defendant was rightfully and 7 
canonically created and conſecrated Biſhop of the Biſhoprick of created 1. 
London (to wit) at Weſtminſter; and aftewards and before the Day Þ9p of Lou- 
of ſuing forth the ſaid Original Writ (to wit) on the 20th Day of © 
December in the Year of our Lord 1691, the ſaid Thomas Tenniſon was Tenniſon 
rightfully and duly elected Biſhop of the Biſhoprick of Lincoln, (to wit) rightly ans 
at Weſtminſter aforeſaid z and chat obn by Divine Providence Archbi- Bubop ot 
ſhop of Canterbury, Primate and * of all England, after the Lincoln. 
making of the ſaid Act of Parliament, and before the ſuing forth . 
of the {aid Original Writ (to wit) on the 22d Day of December, in 
the Year of our Lord laſt above-mentioned, after due Examination 
had by the Archbiſhop, of the Cauſes and Qualifications of the ſaid 
Biſhop elect, by his Letters of Diſpenſation in Writing, made ac- 
cording to the Form of the Statute above recited, in the Name of 
Him the ſaid Archbiſhop, and ſealed with his Seal, and duly inrolled 
in the Court of Chancery of their faid preſent Majeſties the King 
and Queen at Weſtminſter, and directed to the ſaid Thomas Tenniſon, 
Doctor of Divinity, Biſhop of Lincoln ele&, reciting by the ſaid 
Letters of Diſpenſation, that on the Part of the ſaid Biſhop of Lin- 
coln elect, it was ſignified to the ſaid Archbiſhop, that the Rents, 
Revenues and Profits of the faid Biſhoprick were ſo ſmall, ſlender 
and diminiſhed, that they were by no Means ſufficient, eſpecially 
at thoſe Times, to ſupport his Epiſcopal Dignity : Wherefore the 
faid Biſhop of Lincoln ele&, had humbly beſought him the ſaid. 
Archbiſhop as much as in him lay, to provide him proper Relief 
in the Premiſſes; the ſaid Archbiſhop of his fpiritual Grace, in 
Regard to the ſaid Petition, willing to comply with the ſaid Thomas 
Tenniſon Biſhop of Lincoln ele& (according to the Will of our Se- 
rene Lord King William ſignified to the ſaid Archbiſhop in that Be- 
half) gave and granted to the ſaid Thomas Tenniſon Doctor of Divini- 
ty, Biſhop of Lincoln elect, as much as in the Power of him the ſaid 
Archbiſhop lay, and the Laws of the Kingdom would permit, lawful 
Licence and Authority, and by, the Tenour of the ſaid Letters of Diſpenſa- 
Diſpenſation eratiouſly diſpenſed, notwithſtanding any Canons what- we Neg 
ſoever inſtituted to the contrary that he might retain, enjoy, have to hold the 
and hold in Commendam, together with the ſaid Biſhoprick of Lin- 2 7 
coln, the perpetual Vicarage of the Pariſh Church of St. Martin in 
the Fields, and the Rectory of the Pariſh. Church of St. James 


Weſtminſter, 


— — 
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Weſtminſter, in the County of Middleſex, and Dioceſe of London, 
which the ſaid then Biſhop of Lincoln elect poſſeſſed until the firſt 
Day of the Month of July then next after the Date of the ſaid Let- 
ters of Diſpenſation in as full and ample Manner as he the ſaid Bi- 
ſhop of Lincoln ele& had retained and poſleſſed the ſame before and 
until the Time of making the ſaid Letters of Diſpenſation ; and that 
the ſaid Biſhop of Lincoln ele, ſhould and might freely and lawfully 
convert, apply and diſpoſe of the Rents, Revenues and other Profits 
therefrom ariſing, to his own proper Uſe and Benefit; altho' he ſhould 
not reſide upon the ſaid Vicarage and ReQory, nor ſtay there any Time. 
Pꝛovided always, that the perpetual Vicarage of St. Martin in the 
Fields, and the Rectory of the Pariſh Church of St. James WWeſt- 
minſter aforeſaid, ſhould not be deprived of their due Services, and 
that the Cure of Souls ſhould not be in any Sort negle&ed, but the 
Burthens, Duties and Cuſtoms thereof be ſuitably ſupported : Pro- 


vided always, alſo, that the ſaid Letters of Diſpenſation ſhould be 


"Confirma- 
tion of the 
Letters of 
Diſpenſa⸗ 

tion by the 
Crown. 


Tenniſon 
created Bi⸗ 
thop of Lin- 


coln. 


of no Benefit to the ſaid Biſhop of Lincoln elect, unleſs they ſhould 
be confirmed by the Letters Patents of their Royal Majeſties, as by 
the ſame Letters of Diſpenſation fully appears. And the ſaid VII- 
liam further ſaith, that their ſaid preſent Majeſties the King and 
Queen, afterwards (to wit) on the 23d Day of December in the 
Third Year of their Reign, at Weſtminſter aforeſaid, by their Let- 
ters Patents under the Great Seal of England, bearing Date the 


' ſame Day and Year, and = inrolled in the Court of Chancery 


of their Majeſties at Weſtminſter, according to the Form of the Sta- 
tute, confirmed and for themſelves, their Heirs and Succeſſors ra- 
tified, approved and confirmed the ſaid Letters of Diſpenſation, and all 
and ſingular the Matters and Things therein contained, according to 
the ſaid Act of Parliament; ſo that the Reverend Father in Chriſt 
the Biſhop of Lincoln ele, in the ſaid Letters of Diſpenſation na- 
med, ſhould and might freely, quietly and lawfully uſe hold and 
enjoy all and ſingular the Matters therein ſpecified according to the 
Force, Form and Effect of the ſame, without any Impediment 
whatſoever ; al:ho* no expreſs Mention is made in the ſaid Letters 
Patents of the Certainty of the Premiſſes, or of other Gifts or 
Grants before that Time made by their ſaid Majeſties the ſaid King 
and Queen, or any other Cauſe or Matter whatſoever in any wiſe 
notwithſtanding ; as by the ſaid Letters Patents more fully appears. 
And the ſaid William Lancaſter further faith, that the fig Cauſe 
for which the ſaid Letters of Diſpenſation by the ſaid Archbiſhop 


and the ſaid Letters Patents by their ſaid Majeſties were ſo made as 


aforeſaid, is not contrary or repugnant to the holy Scriptures and 
the Laws of God; and that ſuch Letters of Diſpenſation had been 
uſed and accuſtomed to be had by ſuch Biſhops, Subjects of the ſaid 
late King Henry the Eighth, at the ſaid See of Rome, for the like 
Reaſon before the making of the ſaid A& of Parliament ; and that 
afterwards (to wit) on the 25th Day of December in the aboveſaid 
Year of our Lord 1691, the ſaid Thomas Tenniſon was rightfully 
and canonically created and conſecrated Biſhop of the Biſhoprick of 
Lincoln aforeſaid, (to wit) at Weſtminſter aforeſaid ; and that the 
ſaid Thomas Biſhop of Lincoln aforeſaid, had converted, applied and 
diſpoſed of to his own Uſe and Benefit, all and all Manner of the 
Rents, Revenues and other Profits of the ſaid Vicarage of = ind 
=} arl 


. * * + ws + s 4.0.» Wh. «© 1 © -« 5 * 6 . - p 0 
EO — * 7 - ws 4», —_— — — —— 
, 4 1 
. » & * " 
, - = 


— r 


41 


+ py 424 „ 4 » 


— — —— — — 
Pariſh Church of St. Martin in the Fields in the ſaid County of, 
Middleſex, until the ſaid firſt Day of Ju then next. following from g, held the 
the Date of the ſaid Letters of Diſpenſation, (to wit) at the Parilly Uicarage 
aforeſaid, in the County aforeſaid; at which Day the Vicarage of duns the 
the ſaid Church according to the Limitation in the ſaid Letters of which he ob- 
Diſpenſation mentioned, by Reaſon of the Premiſſes became vacant ; tamed the 


Wherefore. the ſaid Henry Biſhop of London, collated the (aid Vica- Dent: 


rage ſo vacant to the ſaid William Lancaſter his Clerk, and cauſe J tion, 


him to be put into the corporeal Poſſeſſion, of the ſame. Vicarage, in Collation of 

the Time of Peace, in the Time of their fajd Majcſhies; the ſaid the Defen- 
reſent King and Queen, (to wit) at Weſtminſter aforeſaid 3 and the mr 

Paid William Lancaſter, long before the Day of ſuing forth the ſaid 

Original Writ, was (by the Collation of the ſaid. Henzy, Biſhop of 

London) and now is Vicar of the ſaid Vicatage ; and this the ſaid 

William is ready to verify : Wherefore he prays Judgment, whether 

their ſaid Majeſties the ſaid King and Queen ought to have their 

ſaid Action againſt him the ſaid William Lancaſter, with this fur .___ -- 

ther, that the ſaid William Lancaſter doth, aver, that the ſaid Tho- aifement vs 

mas Tenniſon in the Declaration above named, and the ſaid Thomas the Perſon 

Tenniſon above named in the ſaid Letters of Diſpenſation, are one 1 

and the ſame, and not different Perſons; and that the ſaid Vicarage and of the 

of the Church of Sr. Martin in the Fields, in the ſaid Writ and De- Vicarage. 

claration above-mentioned, and the Vicarage of the Church of Sr, 

Martin in the Fields, in the ſaid Writ mY Peclarapon, aboue-wene 

tioned, and alſo the- perpetual Vicarage of the Pariſh, Church of 

St. Martin in the Fields, in the {aid Letters of Diſpenſation above- 

mentioned, are one and the ſame, and not We ent. „ eaten, z fe. 


1 
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Fr. Pemberton, C. Lævinx; B.. Shower, 


And the ſaid Edward Ward, 1 now; Attorney General to their Joinder in 
aid Majeſt ies the ſaid King 5 and een, ho proſecutes in Behalf — HY 
of, their ſaid Majeſties, as to the ſaid Plea of the ſaid Biſhop of Hop. 
London; for their ſaid Majeſties the ſaid King and Queen; faith; that 

by any Thing by the ſaid Biſhop of London above in pleading al- 

ledged, they ought not to be precluded. from having their ſaid 

Action againſt the ſaid Biſhop, becauſe he faith, that the ſaid Decla- 

ration and the Matter therein contained are good and ſufficient in 

Law to entitle their ſaid Majeſties to have their ſaid. Achon main- 

tained. 22ainſt the ſaid Biſhop of London, which ſaid Declaration, 

and "the Matter therein contained, he their ſaid Majeſties Attorney 
General, is ready in Behalf of their, ſaid Majeſties the ſaid King 

and Queen, to verify and prove, as the Court, G, And becauſe 

the ſaid Falten of London hath not anſwered to the ſaid Declaration. 


. 
% 
. 


nor in any wile denied the ſame; the ſaid Attorney General prays 

Judgment 7againſt, the ſaid Biſhop of London, for their ſaid Majeſties 

the ſaid King and Queen, I] a;Writ to the Metropolitan, to be 

adjudged. to Be oralmuch as the ſaid Biſhop of! London is a 
Party and named. in the Original of the ſaid King and Queen, Ge. 
Fee An gy 3, vid 93 073izid 

Ind a tO the EI of the laid Wilkam Lancaſter h him above wemurrer to 
pleaded in Bar, the aid Attorney: General, on iBehalk of their ſaid the Plea of 
Majeſtic faith, tas heir id Magi the aid, King and Quren, by Petenber 


L fendant, 
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any Thing by the ſaid William Lancaſter above in pleading alledged, 
ought not to be precluded from having their Action thereof againſt 
him the ſaid William, becauſe he faith, that the ſaid Plea and the 
Matter therein contained are not ſufficient in Law to preclude their 
ſaid Majeſties the ſaid King and Queen from having their ſaid Action 


_ 4 


-againſt him the ſaid William; and that their ſaid Majeſties are not 


obliged or bound by the Law of the Land in any Manner to anſwer 
to the {aid Plea in the Manner and Form as the ſame is above plea- 
ded; and this the ſaid Attorney General is ready to verify for their 
ſaid Majeſties the ſaid King and Queen: Wherefore for the Inſuffi- 
ciency of the ſaid Plea of the ſaid William Lancaſter in this Cauſe, 
the ſaid Attorney General prays Judgment for their ſaid Majeſties the 
ſaid King and Queen againſt him the ſaid William, and a Writ to the 
Metropolitan, Oc. | 


Jo. Tremaine, 


And the ſaid William Lancaſter faith, that the ſaid Plea by him 
pleaded in the Manner and Form above, and the Matters therein 
contained, are good and ſufficient in Law to preclude their ſaid Ma- 
_ the ſaid King and Queen from having their ſaid Action againſt 

im the ſaid William; which faid Plea, and the Matters therein 
contained, he the ſaid William is ready to verify and prove, as the 
Court, &. And becauſe the ſaid Attorney General hath not 
anſwered to the ſaid Plea, on Behalf of their faid Mm nor 
hitherto denied the ſame, he the faid William (as before) prays 
Judgment; and that their ſaid Majeſties the faid King and Queen 
may be precluded from having their ſaid Action thereof againſt 
him ; but becauſe their {aid Majeſties Court here have not yet con- 
fidered of their Judgment, to be given of and upon the Premiſſes; 
a Day is therefore given as well to their ſaid Majeſties Attorney Ge- 


neral, who, Gr. as to the ſaid Biſhop of London and the ſaid Wilkam 


Lancaſter to be before their ſaid Majeſties on the Morrow of the 
Holy Trinity, whereſoever, & c. to hear their Judgment of and upon 
the Premiſſes. Foraſmuch as this Court of our ſaid Sovereign Lord 
and Lady the King and Queen are not yet ready, &c. on which 
ſaid Morrow of the Holy Trinity come before their ſaid Majeſties at 
Weſtminſter, as well the faid Edward Ward, their ſaid Majeſties At- 
torney General, who, Oc. in his own Perſon, as the ſaid y Bi- 
thop of London and the ſaid William Lancaſter by their ſaid Attor- 
ney. (And ſo it was continued until the Octave of St. Hillary) On 
which ſaid 'OQave of St. Hillary, come before their ſaid Majeſties 
at Weſtminſter, as well the ſaid Edward Ward, their ſaid Majeſties 
Attorney General, who, Gc. as the ſaid Henry Biſhop of London 
and the ſaid William Lawcafter, by their ſaid ond and there- 
upon, all and ſingular the Premiſſes being viewed and fully under- 
ſtood by this their ſaid Majeſties Court, and mature Deliberation 
thereupon Had : It appears to this their ſaid Majeſties Court, that 
the ſaid Declaration and the Matter therein .contained, are good and 
ſufficient in Law to entitle their ſaid Majeſties the ſaid King and 
Queen to have their Action maintained againſt the ſaid Henry Bi- 
ſhop of London; and that the ſaid Plea of the ſaid William Lan- 
caſter above pleaded in Bar, aud the Matter therein contained, are 


dot ſufficient in Law to preclude their ſaid Majeſties from having 


2 their 
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Villiam Lancaſter from the ſaid Vicarage, and at the Preſentation 

of their ſaid Majeſties, admit a fit Parſon to the ſaid Vicarage; and 

be the ſaid Henry Biſhop of London and the ſaid William Lancaſter " WEI 
amerced, &c. | ; aha 


Bedford, . AJICHOLAS Biſhop of Lincoln, and Fobi Price, a Dectara: 
otherwiſe Ap Rice, Clerk, were ſummoned to an- £19 by the 
ſwer to Edmund Fettiplace, Eiſq; of a Plea (or in an Action) that who was 
he permit the ſaid Edmund to preſent a fit Parſon to the Church of ſeiſed in Fee, 
Barkford, otherwiſe Barford which is vacant, and belongs to his Do- | 
nation (or is in his Gift) Gr. and whereupon the ſaid Edmmd by 
Edmund Aſbefeild, who is here admitted by this Court of our Sove- 
reign Lady the Queen, to proſecute as the next Friend of the faid 
Edmmd Fettiplace, he being under Age, declares, that one William 
Fettiplace, Eſq; Father of the ſaid Edmund, was lately ſeiſed of That his 
the Manor of Barkford, with the Appurtenances, in the County 2 
aforeſaid; to which the Advowſon of the Church aforeſaid is ap- Fee, 
pendant in his Demeſne as of Fee; and being ſo ſeiſed thereof, pre- TYP 
ſented to that Church being vacant, one George Wallye, otherwiſe ted ” x "mg 
Wallys, his Clerk, who on the Preſentment of the ſaid William, 
was admitted, | inſtituted and inducted therein, in Time of Peace, 
in the Reign of our Sovereign Lady the Queen that now is; and . 
the ſaid William afterwards died ſeiſed of ſuch his Eſtate of and in 18 5 
the Manor aforeſaid, with the Appurtenances, to which, Orc. after Father dir, 
whoſe Deceaſe the ſaid Manor, with the Appurtenances, to which, and the Ha- 
Ge. deſcended to the ſaid Edmund Fettiplace, as Son and Heir of dez bs chr 
the ſaid William; whereupon the ſaid Edmund enter'd into the ſaid Plaintif. 
Manor, with the Appurtenances, to which, G. and was thereof That the 
ſeiſed in his Demeſne as of Fee; and being fo ſeiſed thereof, the Incumbent - 
ſaid Church became and 1s now vacant by the Deprivation of the — 
ſaid George; and for that Reaſon the ſaid Edmund Fettiplace is en- 
titled to preſent a fit Parſon to tlie ſaid Church at this preſent Va- 4. 
cancy; and the ſaid Biſhop and Fohn unjuſtly diſturb him: Where- the Plaintig 
fore he declares, that he is injured and endamaged to the Value of * 55 
100 1. and thereof he brings his Suit, &. „e en et 


And the ſaid Biſhop and Jobn Price, by Johm Cobb their Attorney, Ru by the 
come and defend the Force and Injury, when, & c. and the {aid Bi- Biqhop, that 
ſnop doth admit, that he hath not nor does he claim to have any — — 
Thing in the Chureh aforeſaid, or in the Advowſon thereof, but the ©zvinary. 
Admiſſion, Inſtitution and Induction of Parſons to the ſaid Church, 
2s Ordinary of the ſaid Church; and this he is ready W 64 

5 erefore 
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Wherefore he prays Judgment, whether the ſaid Edmmd, without 
charging the ſaid Biſhop with a particular Diſturbance in this Caſe, 
ought to have his ſaid Action againſt him, &c. And the ſaid 7ohn 
— Price ſaith, that the ſaid Church is full and provided for, with the 
plemerty of ſaid John Price, on the Preſentment of her ſaid Majeſty, and was 
the King's ſo on the Day of the iſſuing forth of the Original Writ of the 
1 ſaid Edmund (to wit) on the 28th Day of May in the tenth Lear 
of the Reign of her ſaid preſent Majeſty, and for ſix Months then 
next before; and this he is ready to verify: Wherefore he prays 
Judgment of the ſaid Writ, &. | 
The Plain Ind the ſaid Edmmd, as to the {aid Plea of the ſaid Biſhop above 
. leaded, (inaſmuch as the ſaid Biſhop does not claim to have an 
Wilhop Thing in the ſaid Church, or in the Advowſon thereof, but the Ad- 
. miſſion, Inſtitution and Induction of Parſons, as Ordinary of the ſaid 
Dzdinary) Church) prays Judgment and a Writ to the Biſhop, Therefoze it 
_ Judg- is adjudged, that the ſaid Edmwmd do recover againſt the ſaid 
Writ'to the Biſhop his Preſentation to the Church aforeſaid 5 and that he have 
Biſhop, a Writ to the ſaid Biſhop, that he (notwithſtanding the Diſclaimer 
of the ſaid Biſhop) do admit a fit Parfon to the Church, at the Pre- 
Ceſfar Execu- ſentation of the {aid Edmund; but let Execution be ſtay'd *till the 
tio "till — Plea aforeſaid between the ſaid Edmund and the ſaid John be deter- 
CO mined, &c, And as to the Plea aforeſaid of the ſaid Fohn above 
ted, pleaded, the ſaid Edmund ſaith, that the ſaid Church was not full 
and provided for with the ſaid John Price, at the Preſentment of 
her ſaid Majeſty for fix Months next before the Day of the iſſuing 
forth of the Original Writ of the ſaid Edmund, as the ſaid John 
hath above alledged, and this he is ready to verify, where and when, 
Cc. And the ſaid John does likewiſe the ſame ; and becauſe the Cog- 
Certiorari to Nizance of a Caſe of this Nature belongs to the Eccleſiaſtical Court, 
the Biſhop and ought to be tried there, and from-thence to be certified to the 


> Omen Juſtices here: Therefore the {aid Nicholas Biſhop of Lincoln is com- 
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by his {aid next Friend, as the ſaid Fobn Price by his ſaid Attorney, 
and the ſaid Biſhop by his Letters Patent, hath made known and ſig- Thewithop's 
nified to the Juſtices here, that he, by Virtue of the Writ aforeſaid Return. 

to him directed, hath cauſed the Regiſtry, and others his Remem- 

brancers, to be carefully ſearched ; wherein, amongſt other Things, 

it is found, that the ſaid 7ohn Price, Clerk, was preſented by her Blenatt 
ſaid Majeſty to the Church of Barkford, by her ſaid Majeſty's Let- — 
ters Patents, ſealed with her Great Seal of England, dated the 22d 
Day of February, in the 8th Year of her Reign; and fo by Virtue 

of the ſame Letters Patents, was admitted to the ſaid Church, and on 

the 21ſt Day of May, in the Year 1567, was lawfully inſtituted 

into the ſame Church, and inveſted with all her Rights and Appurte- 

nances by the ſaid Biſhop. Therefoze it is adjudged, that the ſaid Judgment: 
E. F. Do recover againſt the ſaid Fohn Price, his Preſentation 

to the Church aforeſaid, and that he have a Writ to the ſaid Biſhop, 

that he, notwithſtanding the Diſclaimer of the ſaid Biſhop, and of ad am 
the ſaid Fobn Price, remove the ſaid Fob Price from the faid Church, a e. 
and adinit a fit Parſon to the ſame Church, on the Preſentment own.” =ꝶ 
of the ſaid Edmund, and be the ſaid Fobn Price amerced, &c. And ya icona;. 
becauſe it is not known of what Value the Church aforeſaid is by | 
the Year, according to the true Value thereof. Therefoze the Writ of En- 
Sheriff is commanded, that by the Oath of good and lawful Men duirr. 

of his County, he diligently enquire of what Value the Church 

aforeſaid is by the Year, according to the true Value thereof, and- 

the Inquiſition which, Gc. he cauſe to make appear in fifteen Days co. tu. 458. 
from Eaſter Day, under the Seal, &c. and the Seals, &c. Paſch. 499. 

12 Eliz, C. B. Rol. 348. | | 
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The King againſt the Archbiſhop of Pozk and another. 
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Yorkſhire ſſ. N ICHARD Archbiſhop of Turk, and Stephen Spꝛeton, à Dectara- 


Clerk, were ſummoned to anſwer to our Sovereign tion upon the 

Lord the now King, of a Plea, (or in an Action) that they may = 
permit his ſaid Majeſty to preſent a fit Parſon to the Church of #chalt of 

Fowlton, otherwiſe Forvleſton, which is vacant, and in his Gift, &c. INS 

and whereupon Sir Creſwell Levinx, Knt. his Majeſty's Attotney 1 

General, who proſecutes for his ſaid Majeſty in this Caſe, declares, 

That Charles the preſent Earl of Carliſle, late Charles Howard, Eſq; That the 

was ſeiſed of the Advowſon of the Church aforeſaid, as of an a? Eart of Cu- 

vowſon in Groſs, by itſelf, as of a Fee and Right; and being fo gs of be 

ſeiſed thereof, preſented to the ſaid Church, when vacant, one Wil. Sdvowſon | 

liam Dealtry, his Clerk, who was admitted, inſtituted, and induced BED * 

therein, on the Preſentment of the ſaid Earl, in Time of Peace, in 

the Reign of his preſent Majeſty. And his ſaid Majeſty's Attorney 
General, in Behalf of his ſaid Majeſty, further declares, that the 

ſaid Church being full and provided for, he the ſaid Earl afterwards, | 
(to wit) on the 1ſt Day of September, in the 25th Year of the 


Reign of his preſent Majeſty, at Fowlton, otherwiſe Foreleſion, afore- 
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ſaid, by his Deed in Writing, ſealed with his Seal, gave and 1 
Part Il. M granted | | 
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and after ⸗ granted to Thomas Stephens, Clerk, his Executors, Adminiſtrators, 
den the next and Aſſigns, the firſt and next Advowſon, Donation, Preſentation, 
Avoidance to and free Diſpoſition of the ſaid Church, To have, hold, and enjoy 
SO the ſame firſt and next Advowſon, Donation, Preſentation, and free 
Diſpoſition of the ſaid Church to the ſaid Thomas, his Executors, 
Adminiſtrators, and Aſſigns, for the firſt and next Vacancy thereof 
only: By Vittue of which Grant, the ſaid Thomas was poſſeſſed of 
the Advowſon of the ſaid Church, for the ſaid firſt and next Va- 
cancy thereof only. And being ſo poſleſs'd thereof, the ſaid Thomas 
afterwards, (to wit) on the Firſt Day of October, in the 25th Year 
of the Reign of his preſent Majeſty, at Fowlton, otherwife Fowleſton, 
aforeſaid, by his Deed in Writing, ſealed with his Seal, granted and 
who granted aſſigned to one William Stephens, his Executors, Adminiſtrators, and 
TIERED Aſſigns, all his Eſtate, Title, and Intereſt aforefaid, which he then 
had of and in the Advowſon aforefaid : By Virtue of which Grant, 
the ſaid William was poſſeſs'd of the faid Advowſon of the Church 
aforeſaid, for the ſaid firſt and next Vacanvy thereof; and the ſaid 
and the William being ſo poſleſs'd thereof, afterwards, (to wit) on the 29th 
Com Day of May, in the 28th Year of the Reign of his preſent Majeſty, 
* the ſaid Church became vacant by the Death of the ſaid William 
Dealtry the laſt Incumbent. And his ſaid Majeſty's Attorney Gene- 
ral, &c. in Behalf of his ſaid Majeſty, further declares, that by an 
Sets forth Act of Parliament, ſo ſer forth the Clauſe of the Att of 31 Eliz. 
= pag Cap. 6. Sect. 5. againſt Simony, &c. And his faid Majeſty's At- 
gainſt Simo- torney General, who G. in Behalf of his {aid Majeſty, further 
* declares, that the ſaid Church, at the Time of 4s the ſaid 
Avers the Act of Parliament, was and now is a Spiritual Living; and that, 
oy > to 3 after the End of forty Days after the End of the ſaid Seſſions of the 
— Parliament aforeſaid, (to wit) on the 19th Day of Augiuſt, in the 
26th Year aforeſaid, at Fowlton, otherwiſe Fowleſton, aforeſaid, it 
and a Simo- was ſimoniacally and corruptly agreed between the ſaid Stephen 
—_— Con- Seton and one Anm Stephens, Siſter and intimate Friend to the ſaid 
William, the Church aforeſaid being ſo vacant; that in Conſidera- 
tion the ſaid Anne ſhould preſent, or cauſe to be preſented, the ſaid 
Stephen Soteton to the ſaid Church of Fowlton, otherwife  Fowlefton, 
ſo vacant as aforefaid, The ſaid Stephen Sowton fhould give the ſaid 
Anne 531. whereupon the ſaid William, at the Procurement of the 
faid Anne, afterwards, (to wit) on the Firft Day of Oclober, in the 
26th Year aforeſaid, preſented the ſaid Stephen Sateton to the ſaid 
Church ſo vacant as aforeſaid, who, on the Prefentment of the ſaid 
William, afterwards, (to wit) on the Firſt Day of December, in the 
26th Year aforeſaid, was in Fact inſtituted and induced into the ſaid 
That thare- Church: By Means whereof, and by Virtue of the Statute aforeſaid, 
by, —— the ſaid Preſentation of the ſaid Steben, by the faid William, to the 
>= — Church aforeſaid, and the Inſtitution and Induction therein of the 
tation, &- ſaid Stephen. had thereupon, became totally void in Law. And for 
. — that Reaſon, his ſaid Majeſty, by Force of the Statute aforeſaid, 
is void, and became entitled to preſent a fit Parſon. to the Church aforeſaid, at 
——_—— this preſent Vacancy thereof. And the ſaid Archbithop and Stephen 
ſent, do unjuſtly diſturb: his ſaid Majeſty therein, to the Damage of his 
ſaid Ma jeity one hundred Pounds; and this his ſaid Majeſty's Attor- 

ney General, in Behalf of his faul. Majeſty, is ready to verify, &. 


_— | And 
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And the faid Archbiſhop and Stephen, by Thomas Langley their ir 
Attorney, come and defend the Wrong and Injury, when, ,&c. and war by the 
the ſaid Archbiſſiop doth admit, that he hath not nor doth he claim Archbichop, 
to have any Thing in the ſaid Church, or in the Advqwfon thereof, gane , 
except the Admiſſion, Inſtitutien, and Induction of Parſons to the thing but as 
ſaid Church, and whatever elſe belong to an Ordinary, as Ordinary Oudinarv. 
of that Place, and this he 1s ready to verify : Wherefore he appre- 
hends, that his faid Majeſty will not nor ought he to impeach or pro- 
ſecute the ſaid Archbiſhop, without charging him with a particular Di- 
ſturbance, G. And the ſaid Stephen pleads, that he hath not, nor doth The Jncuni- 
he claim to have any Thing in the Advowſon of the ſaid Church Y-- or 
but further pleads, that he is Parſon of the ſaid Church, of the 3 
Preſentment of the ſaid William Stephens, who is now alive, (to wit) . 
at Fowlton, otherwiſe Fowlefton Wherefore, and inaſmuch as the meng of hs 
ſaid William is not named in the Writ aforeſaid, he prays Judgment Patron not 
of the Writ aforeſaid, &c. And his faid Majeſty's Attorney Gene- gar“ * the 
ral, who Oc. as to the Plea of the ſaid Archbiſhop, Inaſmuch. as C : 
the ſaid Archbiſhop hath not, nor doth he claim to have any Thing bono ns 
in the ſaid Church, or in the Advowſon thereof, except the Ad- prays Judg- 
miſſion, Inſtitution, and Induction of Parſons therein, and whatever de Pit 
elſe belong to an Ordinary, as Ordinary of that Place, prays Judg- claimer of _ 
ment againſt the ſaid Archbiſhop, and a Writ to the Archbiſhop, &c, 11 
Therekoze it is adjudged, that his ſaid Majeſty Recover againſt Judgment. 
the ſaid Archbiſhop, his Preſentation to the Church aforeſaid, and 
that he have a Writ to the ſaid Archbiſhop, that he, notwithſtand- 
ing the Diſclaimer of the {aid Archbiſhop, admit a fit Parſon to the | 
ſaid Church, on the Preſentment of his ſaid Majeſty ; and be there Niui de mi. 
no Amercement of the ſaid Archbiſhop, becauſe he excuſes himſelf fericordia 
of any particular Diſturbance, &c. But let Execution thereon be —— — 
ſtaid, till the Plea aforeſaid between his ſaid Majeſty and the ſaid Cn e 
Stephen be determined. And as to the Plea aforeſaid of the ſaid ot the Judg- 
Stephen, pleaded in Abatement of the ſaid Writ in the Manner and 
Form aforeſaid, his ſaid Majeſty's Attorney General, who Gc. ſaith, 
that the ſaid Plea of the ſaid Stephen, pleaded in the Manner and Demurrer in 
Form aforeſaid, is not ſufficient in Law to abate his ſaid Majeſty's barement. 
Writ, and that he, in Behalf of his ſaid 7 is not under a : 
Neceſſity, nor by the Law of. the Land in any wiſe bound to anſwer 
to the {aid Plea, pleaded by the ſaid Stephen in Abatement of the 
ſaid Writ, in the Manner and Form aforeſaid, and this he is ready 
to verify: Wherefore, and inaſmuch as the ſaid Writ is ſufficient 
in Law, he prays Judgment, and that the ſaid Writ be adjudged 


„Ge. 


And the ſaid Stephen, (Inaſmuch as he hath above pleaded Mat- Joinder in 
ter of Law ſufficient to abate the ſaid Writ, which he is ready to Demurrer. 
verify, and which his ſaid Majeſty's Attorney General, in Behalf: f 
his 5 Majeſty, doth not deny, nor give any Anſwer thereto, but 165 
altogether refuſes to admit the ſame to be verify d) as before, prays Wong 
Judgment of the ſaid Plea, And becauſe the Juſtices of this Court Continuanes. 
are willing to conſult among themſelves, of and concerning the + © © © 
Premiſſes, before they give Judgment therein, a Day is given to the 
Parties aforeſaid, to be here within fifteen Days from Eaſter-Day, 
to hear their Judgment therein, for that the ſaid> Juſtices are not yet ; Lev. 16. |; 
determined, G co. : e if 


— 
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The Queſtion in this Caſe was, Whether the Patron ought of 
Neceſſity to be named in the Writ? And it was adjudged, by North, 
Windbam, and Levinz, That inaſmuch as the Patron's Title could 
not come in Queſtion, but is admitted, and the King claims in Affir- 
mance of his Title, and Right by the Fault of the Defendant, and 
the Patron would not be put out of Poſſeſſion by the Recovery in 
this Action; and hath had the Fruit of his Preſentment ; but his 
Clerk to be removed by his own Fault, therefore the Patron need 


not be a Party. 


km 


Raſtal 498. And the ſaid 4. by C. D. his Attorney, comes and defends the 
2 Plea of Force and Injury, when &*c. and pleads that the ſaid C. ought not 
Plenarty, to have an Anſwer to his Writ aforeſaid, becauſe he ſaith, that the 
ſaid Church is full and ſupphed, with the ſaid S. of the ſaid 4. 
his own Preſentment, and was ſo at the Day of the iſſuing forth of 
the Original Writ of the ſaid E. and for fix Months then next be- 
fore, and this he is ready to verify; wherefore he prays Judgment, 
1 the ſaid E. ought to have an Anſwer to his Writ aforeſaid, 
Co 7 


A Replica - And the ſaid E. replies, That be ought not to be precluded from 
tion main - having his ſaid Action, by any Thing above alledged by the ſaid A. 
2 — becauſe, not that he acknowledges any Thing above alledged by the 
: ſaid A. in his Plea aforeſaid to be true, he replies, That the 
faid Church became vacant in ſuch Manner and Form as he doth 

2 Traverſe above ſuppoſe by his ſaid Declaration: Mithout this, That the 
of the Ple- ſaid Church was full and ſupply'd on the Preſentation of the ſaid A. 
ey for ſix Months next before the Day of the iſſuing forth of the ſaid 
Original Writ of the ſaid C. to wit (ſuch a Day and Tear) as the 

| ſaid A. hath above alledged, and this he is ready to verify, where, 

when, and in what Manner the Court ſhall direct, and the ſaid 4. 

does likewiſe the ſame ; and becauſe the Cognizance of a Matter of 

this Kind belongs to the Spiritual Court, and ought to be try'd there, 

3 turit of and from thence be certify'd to the Juſtices here, Therefore the 
Inquiry Biſhop of L. is commanded, that doing what belongs to his Paſtoral 
Cowes Office in this Caſe, he make it appear here in three Weeks from the 
try the Ple- Day of St. Michael, whether the Church aforeſaid was full and 
narty, ſupply'd for ſix Months next before the Day of the iſſuing forth of 
the Original Writ of the ſaid C. on the Preſentment of the ſaid 

R. as the ſaid A. hath above alledged, or not: A Day is therefore 

The Conti given to the ſaid Parties to be here, ec. And now here at this 
nuance, Day, (to wit) in the ſaid three Weeks from the Day of St. Michael, 
come as well the ſaid C. as the ſaid A4. by their Attorneys afore- 
Epiſcopus non ſaid, and the Biſhop hath done nothing therein, nor returned his 
—— Writ ; and thereupon the ſaid C. ſaith, that the ſaid Biſhop is dead, 
tion that the and that he dy'd (ſich 2 Day) this ſame Term: And the ſaid 4. 
—— 2 is does not deny it; whereupon the ſaid C. prays a Writ to be di- 
3 Writ rected to IV. Archbiſhop of Canterbury, Primate of all England, and 
Nav d to the Metropolitan of the Place, inaſmuch as the Conuzance of a Cauſe 
Wetropoli- 2 | ö of 


. 


nn — 8 * th —_— * r 9 mY = 


Note: The Precedent is thus in Raftall, us mention'd above in alict : But Duzre, Whe- 
ther the Plaintiff ſhould not have reply'd, That he ought to have an Anſwer to his Writ afore- 
ſaid, notauithſtanding any Thing above alledged by the ſaid A. in his Plea, &c, For generally, 
where the Defendant pleads in Abatement, and the Plaintiff replies in Bar, it is a Diſcontinuance. 
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of this Kind belongs to the Spiritual Court, and for that the ſaid 
Biſhop is dead, and 'tis granted to him, G. Therefore the ſaid The Award 
Metropolitan is commanded, that doing what belongs to his Paſtoral ot the Writ 
Office in this Caſe, he make it appear here, in fifteen Days from tlie 
Day of St. Hillary, whether the ſaid Church was full and ſupply'd 
for ſix Months next before the Day of the iſſuing forth of the Writ 
of the ſaid C. on the Preſentment of the ſaid A. as the ſaid A. hath 


above alledged. The ſame Day is given to the ſaid Parties to be 
here, GC. 


iT. J. B. of L. was ſummoned to anſwer to H. B. in an Action, that Rat. 517. 
he, together with 7. B. and R. E. Clerk, and J. H. permit him to 2 Declaration 
preſent a fit Parſon to the Church of C. which is vacant, and in his ok 1 
Gift, &c. and whereupon the ſaid H. by J. H. his Attorney declares, againſt the 
that he himſelf was ſeiſed of the Advowſon of the Church afore- Bi9op, tor 
faid, as of Fee and Right, in Time of Peace, in the Reign of our — Go. 
Sovereign Lord the King that now 1s, and preſented to the ſaid 
Church, being vacant, J. B. his Clerk, who, on his Preſentation, 
was admitted and inſtituted therein, in the Time of Peace, in the 
Reign of our Sovereign Lord the King that now is; and the ſaid 
Church is now vacant by the Death of the ſaid T. whereby it now 
belongs to the ſaid H. to preſent to the ſaid vacant Church; and the 
ſaid Biſhop, together with, G. unjuſtly diſturbs him therein, where- 
upon he declares that he is 1njured and endamaged to the Value of 
five hundred Pounds, and thereof he brings his Suit, e*c. 


And the ſaid Biſhop by T. F. his Attorney comes and defends the y pica that 
Force and Injury, when @*c. and pleads that the ſaid Church is the Biſhop 
within his Dioceſe of L. and that he hath not nor doth he claim to . 
have any Thing in the ſaid Church, or in the Advowſon thereof, Ordinary. 
except the Admiſſion, Inſtitution and Induction of Parſons therein, 
as Ordinary of that Church, and whatever belongs to the Office of 
Ordinary, and this he is ready to verify : Wherefore he prays Judg- 
ment, whether the ſaid H. without charging him with a particular 
Diſturbance, ought to have his ſaid Action againſt him, Gc. 


And the faid H. replies, that the Church aforeſaid, before the à Replication 
Day of the iſſuing forth of the Original Writ aforeſaid, (to wit) that the Bi- 
the 10th Day of September, in the 33d Year of the Reign of his x be roray 
preſent Majeſty, became vacant by the Death of the ſaid T. D. And tif's Clerb 
the ſaid H. further ſaith, that he, within fix Months next after the _— = 
Death of the ſaid T. (to wit) ſuch a Day and Tear, then next the Macancy. 
enſuing, and before the Day of the iſſuing forth of the Original 
Writ aforeſaid, at the Pariſh of 4. in the County of Middleſex, 
preſented to the ſaid Biſhop then Ordinary of that Church, one 7. 
his Clerk, requiring the ſaid Biſhop that he would pleaſe to admit 
and inſtitute the ſaid T. to that Church, which the ſaid Biſhop hath 
altogether refuſed to do; and in this Manner the ſaid Biſhop, toge- 

ther with the ſaid F. B. R. E. and J. H. have unjuſtly diſturbed 
him therein, and this he is ready to verify: Whereupon he prays 


. and his Damages, by Reaſon of the ſaid Diſturbance, to 
adjudged to him, &. | 


Part II. N 1 And 
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And the ſaid Biſhop pleads, by Way of Rejoinder, that notwith- 
ſtanding the ſpecial Diſturbance above laid to his Charge, the ſaid H. 
ought not to maintain his ſaid Action againſt him; Becauſe he ſaith, 
That the ſaid 7. B. on the ſaid tenth Day of September, at (ſuch a 
Place) dy'd, by whoſe Deceaſe the ſaid Church the ſame Day be- 
came vacant, and faith, that after the ſaid tenth Day of September, 
and before the ſaid Feaſt of St. Hillary, (to wit) on the ſaid 17th 
Day of the ſaid Month of September, in the 33d Year aforeſaid, the 
That the faid J. B. named in the Writ aforeſaid, at B. in the ſaid County of 
urch was x7, preſented to the ſaid Biſhop, then Ordinary of the Place, the 
OP ſaid R. E. his Clerk, to the Church aforeſaid, praying the ſaid Bi- 
ſhop, that he would vouchſafe to admit and inſtitute him to that 
Church, alledging to the ſaid Biſhop, that he the ſaid J. B. was the 
true Patron of the Church aforeſaid, and that no other Perſon had 
a Right of preſenting to that Church, except the ſaid J. B. and be- 
cauſe he the ſaid Biſhop knew not whether the ſaid J. B. had a Right 
of preſenting to that Church, he then deterring it, told the ſaid J. B. 
that he would ſearch his Regiſters, and thoſe of his Predeceſlors, 
concerning the Right of Patronage of the Church aforeſaid, and 
that the ſaid J B. ſhould have what the Eccleſiaſtical Laws re- 
quired in that Caſe ; and afterwards, (to wit) ſuch a Day and Tear, 
the ſaid H. B. preſented to the ſaid Biſhop, Ordinary of the Church 
aforeſaid, the ſaid T. his Clerk, in ſuch Manner as the ſaid H. hath 
above 1n pleading alledged : By Means of which two ſeveral Pre- 
ſentments, the ſaid Church of C. came in Diſpute : And the ſaid 
Biſhop faith, that the Eccleſiaſtical Laws are ſuch, and for fo long 
and ſets fopth Time as there is no Remembrance of any Man to the contrary, (or 
i ore Time immemorial) have been fo, that where any Church is become 
concerning a litigious (or in Diſpue) between ſeveral Perſons pretending to be Pa- 
Jure Patrona- trons thereof, and each of thoſe Perſons preſents his Clerk to the Or- 
YM dinary of that Church, to be admitted and inſtituted thereto, that ſuch 
That when Ordinary is not obliged by the Eccleſiaſtical Laws of this Kingdom, 


the Church to admit the Preſentee of either of thoſe Perſons to ſuch Church, 
che Bichop is Until it be found by an Inquiſition taken by Spiritual and Laymen 
not bound to before the Ordinary or his Commiſſary in that Behalf, which of 
—_ 1 thoſe Perſons, between whom ſuch Church is in Diſpute, hath the 
I Right to preſent to ſuch Church; and when ſuch Inquiſition is 
u, taken, en the Ordinary is obliged, by the Laws aforeſaid, to ad- 
on be raven. mit the Preſentee of him who by ſuch Inquiſition is found to be the 
true Patron of the Church in Diſpute. And the ſaid Biſhop further 
faith, that by the ſame Eccleſiaſtical Laws, the Ordinary of ſuch 
But that the Church is not obliged to make any ſuch Inquiſition or Commiſſion to 
Ozdinary is enquire in the Manner aforeſaid, unleſs the Ordinary is, by the Party 
not bound to DOSES 
award a Jure Preſenting, or by the Party preſented, required fo to do; and if 
Patronatus, uch Requeſt. be made to the Ordinary by either of the Parties pre- 
ren and at lenting, then the Ordinary is obliged by the Ecclefiaſtical Laws, 
the Coſts of either by himſelf or his Commiſſary for that Purpoſe, to make ſuch 
the Party, Inquiry, at the Coſts and Charges of the Party requiring ſuch an 
nquiſition to be taken; and if ſuch Church be vacant for fix 
ſonths, and no ſuch Requeſt is made within thoſe fix Months to the 
rdinary of the Place, then the Ordinary, by the Law aforeſaid, 
may collate that Church to any Parſon whatſoever he ſhall think 
fit, having Regard to prior Preſentments notwithſtanding. And the 
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ſaid Biſhop ſaith, that he (ſich 2 Day and Tear) at the Time when. 
the ſaid J. preſented to him the ſaid T. his Clerk, at H. aforeſaid! 

gave Notice to the — OK — — 7 K 8 C. was become 1 
htigious, (or in Diſpute) and that the ſaid J. B. before, (ſich Day) Then ſets 
ws 0s * the 100 Biſhop the ſaid R. E. his Clerk, to the Ck — Jy ok 
aforeſaid, in the Manner aforeſaid ; and that the ſaid H. had like- awarded ſuch 
wiſe preſented the ſaid J. his Clerk to the Church aforeſaid; in the pcs 
Manner aforemention'd, whereby the ſaid Biſhop being doubtful and 

not knowing whether the Right of preſenting belonged to the ſaid 

H. or J. B. ſaid, that he could not admit either the ſaid R. E. or the 

{aid T. to the Church aforeſaid, till it ſhould be found by an Inquiſi- 

tion taken according to the Eccleſiaſtical Laws, in the Manner afore- 

ſaid, whether the ſaid H. or J. B. had the Right of preſenting to 

the Church aforeſaid ; and in order to take ſuch Inquiſition, he the 

ſaid Biſhop ſaid, that he would grant a Commiſhon to one Mr. 

J. B. Clerk, learned in the Eccleſiaſtical Laws, then the ſaid Biſhop's 
Commiſſary in the County aforeſaid, or to any other indifferent 

Perſon learned in the Eccleſiaſtical Law, to enquire according to that 

Law, whether the ſaid H. or J. B. had the Right of preſenting to 

the Church aforeſaid, if the faid H. and J. or either of them, 

would require the ſame, according to the Eccleſiaſtical Law: And But no Per- 
the ſaid Biſhop ſaith, that neither the ſaid H. or J. then or at any fon required 
other Time within the ſix Months next after the Death of the ſaid 

T. D. required the ſame, or defired the ſaid Biſhop to take any ſuch 
Inquiſition in the Manner aforeſaid, or to grant any Commiſſion for 
that Purpoſe. For which Reaſons, the ſaid Biſhop, as well (on F04 which 
ſuch a Day) as afterwards, did altogether refuſe to admit either the _ de 
faid T. or the ſaid R. to the Church aforeſaid ; which Refuſal to © — 
admit the ſaid T. in the Manner aforeſaid, above alledged by the ſaid 

Biſhop, is the ſame Refuſal to admit the ſaid T. as the ſaid H. hath 

above aſſigned for a particular Diſturbance by the ſaid Biſhop. And 

the ſaid Biſhop further ſaith, That inaſmuch as the ſaid Church was 

vacant for ſix Months after the Death of the ſaid T. He the ſaid 

Biſhop, after thoſe ſix Months were elapſed, (to wit) on the 12th and cotlatey 
Day of Lp. (in ſuch a Tear) collated the ſaid Church to T. E. dr Lapte. 
his Clerk, and cauſed him to be inſtituted and induced therein, as it 

was lawful for the ſaid Biſhop to do. All which Matters and Things 

he the ſaid Biſhop 1s ready to verify : Wherefore he prays Judgment, 

whether the ſaid H. ought to have his ſaid Action againſt him, by 

Reaſon of the ſaid particular Diſturbance above laid to his Charge, Oc. 


And the ſaid H. proteſting that he doth not acknowledge an | 
Thing above in pleading alledged by the ſaid Biſhop to be true, pleads Surrejoin- 
by Way of Surrejoinder, that he is not under a Neceſſity, nor is 1 Ferry 
in any wiſe bound by the Law of the Land to give Anſwer to the rer. 
{aid Plea, pleaded in the Mannner and Form aforeſaid, and this he is 
ready to verify : Wherefore he prays Judgment, and a Writ to the 
Metropolitan, together with his Damages, by Reaſon of the Premiſſes, 


to be adjudged to him, &c. 


And the ſaid Biſhop (inaſmuch as he hath above pleaded ſufficient Jeinver in 
Matter in Law in Bar of the Action of the ſaid H. by Reaſon of Demurrer. 
aſſigning the particular Diſturbance above mention'd, which the ſaid 

| Biſhop 


* 
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Biſhop is ready to verify; which Matter the ſaid H. doth not deny, 
nor in any wiſe anſwer the ſame, but refuſes to have it verify'd) 
prays Judgment, and that the ſaid H. be precluded from having his 
ſaid Action __ him, Gc. And becauſe the Juſtices here, have 
not yet conſulted among themſelves what Judgment to give upon the 
Plea aforeſaid, a Day is therefore given, as well to the ſaid H. as to 
the ſaid Biſhop, *till in fifteen Days from Eaſter-day, to hear their 
Judgment thereon, for that the ſaid Juſtices are not yet determined. 


Judgment was in this Caſe given for the Biſhop. Raft. 511. b. 
$12.04. 


. Nicholas Biſhop of Worceſter, and Thomas Callow, Gent. were 

2 Declaration ſummon'd to anſwer to Leonard Dannett, Eſq; in an Action, that 
33 they permit the ſaid Leonard to preſent a fit Parſon to the Church 
ner foz a of . which is vacant, and in his Gift, &c. and whereupon the 
— ke laid Leonard, by G. S. his Attorney, declares, that one Sir G. B. Kt. 
ting fozth, was ſeiſed of the Advowſon of the ſaid Church, as of an Advow- 
wn © 4 ſon in Groſs by itſelf, as of a Fee and Right, and being ſo ſeiſed 
an Avvo. thereof, preſented to the ſaid Church, being vacant, one Foba Cle- 
ſon in G2ofs, nent, his Clerk, who on the Preſentment of the ſaid G. was admit- 
ted and inſtituted therein, in the Time of Peace, in the Reign of 

and dy d ſei- Henry the Seventh, late King of England; and the ſaid G. being 
ſed, and the ſo ſtiſed thereof, dy'd ſeiſed of ſuch his Eſtate therein, after 
—— oa whoſe Deceaſe, the Advowſon of the Church aforeſaid deſcended 
A. E. 4M. as to one Anne the Wife of Robert Wootten, Kt. Elizabeth the Wife of 
Toheirelles, Sir Peter Cook, Kt. and Mary the Wife of Gerrard Dannett, Eſq; as 
whereby Daughters and Coheireſſes of the ſaid E. whereby the ſaid R. V. 
_ — and Anne his Wife, P. C. and Elizabeth his Wife, and G. Dannett, 
they became and Mary his Wife, were ſeized of the Advowſon of the Church 
ſeiſed in Jure aforeſaid, as of a Fee and Right, in Right of the ſaid Anne, Eliza- 
Vorm. beth, and Mary; and the ſaid R. W. and Anne, Peter and Elizabeth, 
That R. and Gerrard and Mary, being ſo ſeized thereof, they the ſaid R. and A. 
afterwards dy'd, ſeiſed of ſuch their Eſtate therein; after the De- 
— Beg ceaſe of which Anne, Wife of the ſaid R. the whole Share of the 
ſcended to E. {aid Anne of the {aid Advowſon deſcended to one Sir E. Wootten, Kt. 
whereby E. 28 Son and Heir of the ſaid Anne, whereby the ſaid E. was ſeized of 
P. and E.G. the ſaid Advowſon of the Church aforeſaid, as of a Fee and Right 
and d* be- in Coparcenery with the ſaid Peter and Elizabeth, Gerrard and Mary; 
And P. and F. and they the ſaid Edward, Peter and Elizabeth, Gerrard and Mary, 
4 being ſo ſeiſed thereof, they the ſaid Peter and Elizabeth dy'd ſeiſed 
krended to of ſuch their Eſtate therein; after the Deceaſe of which Elizabeth, 
A. C. _- her whole Contingent Portion (or 22 deſcended to one Sir An- 
whereby the :hony Cook, Kt. as Son and Heir of the ſaid Elizabeth, whereby the 
todd; ſaid Anthony was ſeiſed of the Advowſon of the Church aforeſaid, 
ew as of a Fee and Right, in Coparcenery with the ſaid Edward Maot- 
with the ten, Gerrard and Mary; and the ſaid Edward Wootten, Anthony, 
on Gerrard and Mary, being ſo ſeiſed thereof, the ſaid Church became 
Church being vacant by the Death of the ſaid Fohn Clement, whereby the ſaid Ed- 
vacant, E. ard Wootten became entitled to preſent to the ſaid vacant Church, as 
— 2 in his firſt Turn; for which Reaſon he preſented to the ſaid Church, 
| being ſo vacant, one J. B. his Clerk, who, on the Preſentment of 
the ſaid Edward, was admitted and inſtituted therein, in Time of 

Peace, in the eighth Lear of the Reign of his preſent Majeſty; and 
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afterwards the ſaid Church became vacant by the free Reſignation of 

the ſaid J. B. whereby the ſaid Anthony Cook became entitled to pre- A. preſented 

ſent to the ſaid Church then vacant : For which Reaſon, the ſaid in the ſecond 

Anthony preſented to the ſaid Church ſo vacant, J. Searles, other- 

wiſe Sere, his Clerk; who, on the Preſentment of the ſaid Anthony, 

was admitted and inſtituted therein, in Time of Peace, in the eighth 

Year of the Reign of his preſent Majeſty. And the ſaid Edward, 

Anthony, Gerrard, and Mary, being ſo ſeiſed thereof, he the ſaid 

Gerrard dy'd, and the ſaid Mary ſurvived him, and was ſole ſeiſed Chat G. 

of her Portion (or Share) of the Advowſon of the Church aforeſaid, dy d and his 

as of a Fee and Right, and afterwards ſhe dy'd ſeiſed of ſuch her ye aun ded, 

Eſtate therein; after whoſe Deceaſe, her Portion and Share of the 

Advowſon of the Church aforeſaid deſcended to the ſaid Leonard _— 2 

Dannett, as Couſin and Heir of the ſaid Mary, (to wit) as Son and — ** 

Heir of Sir Fohn Dannett, Kt. Son and Heir of the ſaid Mary, Plaintiff, 

whereby the ſaid Leonard was ſeiſed of the Church aforeſaid, as of 

a Fee and Right in Coparcenery with the ſaid Edward and Anthony, 

and being ſo ſeiſed thereof, the ſaid Church became vacant by the wa 
eath of the ſaid 7ohn Searles, otherwiſe Sere, and the ſame is now betame ſeifed 

vacant, and for that Reaſon the ſaid Leonard is now entitled to pre- in Coparce- 

ſent a fit Parſon to the Church aforeſaid, as in his firſt Turn, and he nord 

they the ſaid Biſhop and Thomas, unjuſtly diſturb him therein; where- being vacant, 

fore he declares that he is injured and endamaged, to the Value of '* **fongs to 


| . ; him to p2e- 
401. and thereof he brings his Suit, &c, ſent, 


And the ſaid Biſhop, by Thomas Callow his Attorney, and the 3, Outlam- 
faid Thomas in his own Perſon come and plead, that the ſaid Leo- ry pleaded in 
nard Dannett ought not to have an Anſwer to his Writ aforeſaid, 4 
becauſe he faith, that one William Raven heretofore, (to wit) on Setting ; 
the 12th Day of September, in the eleventh Year of the Reign of fo:th, 
his preſent Majeſty, ſued out of his Majeſty's High Court of Chan- 
cery, then being at Weſtminſter in the County of Middleſex, her 
Majeſty's Original Writ againit the ſaid Leonard Dannett, by the the Oꝛiginat 
Name of, & c. for a Debt of 431. 5 3. directed to the then Sheriffs — hy 
of London, by which Writ her ſaid Majeſty commanded the ſaid — 
then Sheriffs of London, that they the ſaid then Sheriffs ſhould 
direct the ſaid Leonard, that he juſtly and without Delay ſhould 
render to the {aid VJ. the ſaid 4371. 5. which he then ow'd and 
unjuſtly detained (as it was ſaid) and if he ſhould not ſo do, and 
the ſaid IV. (the then Plaintiff ) would give Security to the ſaid 
Sheriffs, that he would proſecute his Claim, then the ſaid Sheriffs 
mould, by good Summoners, ſummon the ſaid L. D. that he might 
be before her ſaid Majeſty's Juſtices at Weſtminſter aforeſaid, on (ſuch 
a Return) then next following, to ſhew Cauſe why he had not ſo 
done, and that the ſaid Sheriffs ſhould have there the Summoners and 
that Writ ; at which, (The Return) before Sir Fames Dyer, Kt. and 
his Brethren her Majeſty's then Juſtices of this Court, came the 
faid W. R. by his Attorney, and offer'd himſelf on the 4th Day 
againſt the ſaid L. in the Action aforeſaid; and the ſaid L. did not 
appear: And R. H. and J. O. then Sheriffs of London, returned The Sheriffs 
hither the Writ aforeſaid, ſerved and executed in the Manner afore- Meturn. 
ſaid, (to wit) that the ſaid V. had given Security to the ſaid She- 
ri, thi: he would proſecute his ſaid Writ, (to wit) John Doe and 
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Richard Roe; and that the ſaid L. had not any Thing in their Baili— 
wick, whereby he could be ſummoned : For which Reaſon, the ſaid 
Sheriffs were then and there commanded, that they ſhould take the 
The cala. ſaid L. if he could be found in their Bailiwick, and ſafely keep him, 
ſo that they might have his Body before her Majeſty's Juſtices here, 
on the Morrow of All Souls then next following, to anſwer to the 
ſaid V. in the Action aforeſaid ; at which Day the ſaid /. came 
before the ſaid Juſtices, by his Attorney, and offer'd himſelf on the 
4th Day, againſt the ſaid L. in the Action aforeſaid, and he did not 
The Return. appear: And the faid R. H. and J. O. then Sheriffs of London, re- 
turned hither, that the ſaid L. was not to be found, ec. For which 
The alizs Ca-. Reaſon the ſame Sheriffs of London, were commanded, as they had 
* before been commanded, that they ſhould take the ſaid L. if he 
could be found in their Bailiwick, and ſafely keep him, ſo that they 
might have his Body before her Majeſty's Juſtices of this Court, in 
fifteen Days from the Day of St. Martin, then next following, to 
anſwer to the ſaid William, in the Action aforeſaid. At which Day 
the ſaid JV. came before the Juſtices of this Court, and offer'd him- 
ſelf on the 4th Day, againſt the ſaid L. in the Action aforeſaid, and 
he did not appear. And the ſaid R. H. and J. O. then Sherit!s of 
The Return. London, returned hither, that the ſaid L. was not to be found, Cc. 
whereupon the ſaid then Sheriffs of London were commanded, as 
The Plures they had often before been commanded, that they ſhould take the 
Capias. ſaid L. if he could be found in their Bailtwick, and ſafely keep him, 
ſo that they ſhould have his Body before her Majeſty's Juſtices here, 
on the Octave of St. Hillary, then next following, to anſwer to the 
ſaid William in the Action aforeſaid. At which Day the ſaid William 
came again here, before the Juſtices of this Court, at Weſtminſter 
aforeſaid, and the ſaid L. did not appear. And the ſaid R. H. and 
The Return. 7. O. then Sheriffs of London, returned to the Juſtices of this 
Court, that the {aid L. was not to be found &c. whereupon the then 
ſame Sherifts of London were commanded, that they ſhould put the 
The Exigent. ſaid L. in Exigent from Huſting to Huſting, *till according to the 
Laws and Cuſtoms of this her Majeſty's Kingdom of England, he 
ſhould be Outlaw'd if he did not appear; and if he did appear, that 
then they ſhould take him and ſafely keep him, that they might have 
his Body in one Month from Haſter-day then next following, to anſwer 
to the {aid William in the Action aforeſaid. And whereupon ec. At 
which Month from Eafter-day, the ſaid V/. came before the ſaid Sir 
Fames Dyer, Kt. and his Brethren, then her Majeſty's Juſtices of this 
Court of Common Pleas here, by his Attorney aforeſaid. And F. B. 
Th: Return. and F. O. then Sheriffs of London, returned here, that at a Huſting 
of Common Pleas, held in London, on Monday next before the 
Feaſt of the Purification of the bleſſed Virgin Mary, in the 11th Year 
Ind Non- of her preſent Majeſty's Reign, the ſaid L. D. was firſt called and 
yy ny did not appear; and at a Huſting of Common Pleas, held at Condon, 
Yuſting. on Monday, on the Feaſt of Valentins the Biſhop, in the 11th Year 
Che like at àforeſaid, he was called a ſecond Time, and did not appear; and at 
the ſccond, a Huſting of Common Pleas, held at London, on Monday next after 
the Feaſt of St. the Biſhop, in the 11th Year aforeſaid, the 
The like at a ſaid L. D. was called a third Time, and did not appear; and at a 
9” Huſting of Common Pleas, held in London, on Monday next after 
the Feaſt of St. George the Biſhop, in the 11th Year aforeſaid, 2 
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ſaid L. D. was called a 4th Time, and did not appear; and at a The like at a 
Huſting of Common Pleas held in London, on Monday next after the fourth, 
Feaſt of St. George the Biſhop, in the 12th Year aforeſaid, the ſaid 

L. was call'd a fifth 'Time, and did not appear ; and becauſe he did The like at a 
not appear at either of thoſe Huſtingg, Therefore the ſaid L. was out- üfth. 
law'd ; which Outlawry was proclaim'd againſt the ſaid L. in the Outlam'd. 
Manner aforeſaid, as it appears of Record, by the Record of the 

ſaid Outlawry, now remaining in its full Force, not annulled or 

reverſed, and this they are ready to verify by the {aid Record; » Bro. 2;, 
whereupon they pray Judgment, whether the ſaid L. ought to have , 297+ 
an Anſwer to his Writ aforeſaid. 


Carpenter againſt the Biſhop of Wincheſter and win. b. 
Evelyn. 225 


The Declaration ſets forth, That one Edward Elrington was ſeiſed Count that 
of the Manor of Abinger, alias Abingworth, to which the Advowſon 44 — * 
of the Church of A. then did or doth belong, in his Demeſn as of of the Manoz 
Fee; and being ſo ſeiſed (ſuch a Day) of September, in the 2 1ſt of + 
Year of the Reign of our late Sovereign Lady Queen Elizabeth, late 
Queen of England, at Abinger, alias Abinggoorth aforeſaid, by his 
Deed in Writing, ſealed with the Seal of him the ſaid Edward, 

(dated the ſame Day and Year) granted to Robert Griffith the firſt and granted 
and next Advowſon, Donation, Nomination, Preſentation, and free the next 2. 

Diſpoſition of the ſaid Church, whenſoever and howſoever the ſaid R. rf. 

Church ſhould firſt and next after the ſaid Grant happen to become 

vacant : By Virtue of which Grant, the ſaid Robert Griffith was 

poſſeſſed of the Advowſon of the ſaid Church for the firſt and next 
Avoidance ; and being ſo poſſeſſed thereof, and the ſaid Edward 
Elrington being ſeiſed of the ſaid Manor with the Appurtenances to 
which Oc. in the Form aforeſaid, the ſaid Edward Elrington after- 
wards, (to wit) on the 20th Day of October, in the aboveſaid 21ſt 
Year of the Reign of her ſaid late Majeſty Queen Elizabeth, at 
Abinger, alias Abingworth aforeſaid, by an Indenture of Bargain and 
Sale, bearing Date the ſame Day and Year, made between the ſaid 
Elward of the one Part, and Richard Brown, Eſq; and William 
Morgan, Eſq; of the other Part, and duly inrolled of Record in Chat E. E. 
her late Majeſty's High Court of Chancery, at Weſtminſter in the by Bargain 
County of Middleſex, within fix Months then next following, ac- — 41 9 
cording to the Form of the Statute in that Caſe made and provided, granted the 
bargained and ſold to the ſaid Richard and William, the ſaid Manor — 2 
with the Appurtenances, to which, &*c. To have and to hold to Advowlon 
the ſaid Richard and William, their Heirs and Aſſigns for ever; by was appen- 
Virtue of which ſaid Bargain and Sale, and Inrollment, the ſaid Ri- 3 
chard and William were ſeiſed of the ſaid Manor with the Appurte- Morgan in 
nances, to which, &c. in their Demeſn as of Fee; and being ſo “ 
ſeiſed, they the ſaid Richard and William enfeoffed Richard Hill, Eſq; That they 
and Orven Leigh, Eſq; of the ſame Manor with the Appurtenances, enfeofted Hi 
to which, G. To have and to hold to them the ſaid Richard and Fee. 
Oven, their Heirs and Afligns for ever. By Virtue of which Feoff- 
ment, they the ſaid Richard Hill and Oren, were ſeiſed of the ſaid 
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M.a,anor with the Appurtenances, to which, &c. in their Demeſne 3s 
edho enteo of Fee; and being ſo ſeiſed, they the ſaid Richard Hill and Owen 
ed krelyn and enfeoffed George Evelyn, Elq; and Richard Hatton, Gent. of the ſame 
* Manor with the Appurtenances, to which, &c. To have and ta 
hold to them and their Heirs for ever. By Virtue of which Feoft- 
ment, they the {aid George Evelyn and Richard Hatton were ſeiſed of 

the ſaid Manor with the Appurtenances, to which, Cc. in their 

That Henry Demeſne as of Fee; and being ſo ſeiſed, and the ſaid Henry Latham 
Latham was being Rector and Incumbent of the Church aforeſaid, and the ſaid 
then Jncum- p 42zt Griffith being poſſeſſed of the ſaid firſt and next Avoidance 
of the Church in the Manner aforeſaid, the ſaid George Evelyn and 

Richard Hatton afterwards, (to wit) on the 8th Day of Februaiy, 

in the 38th Year of the Reign of the ſad Lady Elizabeth, late 

Queen of England, at Abinger, alias Abingworth atoreſaid, by their 
Indenture made between the ſaid George Evelyn and Richard Hatton 

of the one Part, and the ſaid Richard Hill of the other Part; (one 

Part of which, ſealed with the Seals of them the ſaid George Evelyn 

and Richard Hatton, the ſaid George Carpenter brings here into Court, 

And Evelyn dated the ſame Day and Year) granted to the ſaid Richard Hill and 
and Hatton his Aſſigns, the firſt and next Advowſon of them the ſaid George 
— ir Evelyn and Richard Hatton of the ſaid Church, by the Name of 
ance to Hill, the firſt and next Advowſon, Donation, Nomination, Preſentation, 
and free Diſpoſition of the ſaid Pariſh Church or Advowſon of 

Abinger, alias Abingworth, in the County aforeſaid, when it ſhould 

happen to become vacant, whether by Death, Reſignation, Ceſſion, 
Deprivation, or in any other Manner how ſoever, after that Grant 

for the firſt and next Avoidance thereof only, and not otherwiſe; 
By Virtue of which Grant, the ſaid Richard Hill was poſſeſs'd of 

the Advowſon of the ſaid Church, for ſuch firſt and next Avoidance 

thereof: And being ſo poſſeſs'd thereof, the ſaid Richard Hill after- 
wards, (to wit) on the 2d Day of November, in the 40th Year. of 

the Reign of the ſaid late Queen Elizabeth, at Abinger, alias Abing- 

worth aforeſaid, by his Deed in Writing, which the ſaid George Car- 

penter ſealed with the Seal of the ſaid Richard Hill now brings into 

Court, dated the ſame Day and Year, granted and aſſigned to one 

tho granted John Baker, Clerk, the firſt and next Avoidance of the Church laſt 
3 | wag to above mentioned, and all the Eſtate, Intereſt, Right, Title, Claim, 
That the and Demand whatſoever, which the ſaid Richard Hill then had of 
Church be- and in the ſaid Advowſon of the ſaid Church, for the firſt and next 
by che Ne. Avoidance thereof only, to him granted as aforeſaid : By Virtue of 
fignation of which ſaid Grant and Aſſignment thereof, the ſaid Fobn Baker was 
— poſſeſſed of the ſaid Advowſon of the ſaid Church, for the firſt and 
neumpent. next Avoidance thereof, by the ſaid George Evelyn and Richard Hat- 
ton above granted as aforeſaid; and being ſo poſſeſſed, and the ſaid 

Robert Griffith being poſſeſſed of the ſaid other firſt and next Avoid- 

ance of the {aid Church, to him above granted by the ſaid Edward 

Elrington as aforeſaid, the ſaid Church became vacant by the free 
Reſignation of the ſaid Henry Latham, the ſaid firſt Incumbent thereof; 

which Avoidance of the ſaid Church by the Reſignation of the ſaid 

Henry Latham, was the firſt and next Avoidance of the ſaid Church, 

after the ſaid Grant thereof to the ſaid Robert Griffith, made by the 

ſaid Robert Elrington in the Manner aforeſaid : By Reaſon whereof, 
the ſaid Robert Griffith preſented to the ſaid Church fo * pu 
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Edward Griffith his Clerk, who was admitted and inſtituted on ſuch thereupon 
Preſentation of the ſaid Robert Grifith, in the Time of Peace, in Griffich the 
the Time of our Sovereign Lord Fames the Fir/?, King of England, n_- 
c. And the ſaid Edward being, as aforeſaid, Rector of the ſaid . 
Church, and the ſaid 7. Baker being poſſeſſed of the ſaid other firſt ſented E. G. 
and next Avoidance of the ſaid Church, above granted as aforeſaid, 

by the ſaid George Evelyn and Richard Hatton, in the Manner afore- 

ſaid : And the ſaid George Evelyn and Richard Hatton, being ſeiſed 

of the ſaid Manor. with the Appurtenances, to which, &c. in the 

Manner aforeſaid, the ſaid Richard Hatton afterwards dy'd at Abinger, That Hatton 
alias Abingzoorth aforeſaid, ſeiſed of ſuch his Eſtate therein; and du and E 
the ſaid George Evelyn ſurvived him, and held the Poſſeſſion of the ſeifed by 
ſaid Manor with the Appurtenances, to which, &. and was ſole Dvrvivor- 
ſeiſed thereof in his Demeſne, as of Fee, by Right of Survivorſhip: ws 

And the ſaid George Evelyn being ſo ſeiſed thereof, and the ſaid hr 

Baker being poſſeſſed of the ſaid firſt and next Advowſon of the ſaid 

Church, ſo as above granted by the ſaid George Evelyn and Richard 

Hatton, in the Life-time of the ſaid Richard Hatton, in the Man- 

ner aforeſaid, the ſaid John Baker afterwards, to wit, on the laſt That Baker 
Day of February, in the Year of our Lord 1640, at Abinger, other- I*vifeh rhe. 
wile Abing worth aforeſaid, made his laſt Will and Teſtament in ance to F. f. 
Writing, and thereby gave and deviſed the firſt and next Avoidance of aud © E. his 
the ſaid Church, to him aſſigned as aforeſaid, to Francis and Robert _ 
Baker, his Sons, and their Aſſigns, and conſtituted and appointed and appoint: 
Margery his Wife Executrix of his ſaid Teſtament, and afterwards 1 his 
dy'd poſſeſs'd of the ſaid firſt and next Advowſon of the ſaid Church tix, who. 
in the Manner aforeſaid ; after whoſe Death, the ſaid Margery un- afſented to 
dertook the Burthen of the Execution of the ſaid Teſtament, and ** Devile. | 
at Abinger, alias Abingworth aforeſaid, gave her Aſſent to the ſaid 
Deviſe ; by Reaſon whereof, the ſaid Francis and Robert Baker were, 
by Virtue of the ſaid Deviſe, and by the Aſſent of the ſaid Margery The Ant. 
firſt thereof had and obtained as aforeſaid, poſſeſſed of the Advowſon 
of the ſaid Church for the firſt and next Avoidance thereof only ; 
and being ſo poſſeſſed thereof, and the ſaid George Evelyn being ſeiſed 
of the ſaid Manor, with the Appurtenances, to which, &. in the 
Form aforeſaid, the ſaid George Evelyn afterwards, at Abinger, That Evelyn 
alias Abingworth aforeſaid, dy'd ſeiſed of ſuch his Eſtate therein; Þy'd, and the 
after whoſe Death, the ſaid Manor with the Appurtenances, to — 5 
which, &c. deſcended to Sir Richard Evelyn, as Son and Heir to Richard his 
the ſaid George Evelyn, by Reaſon whereof he was and ſtill is ſeiſed Don. 

of the ſaid Manor with the Appurtenances, to which, Gc. in his 

Demeſne as of Fee; and the ſaid Francis and Robert Baker, being 

poſſeſſed of the Advowſon of the ſaid Church for the firſt and next 
Avoidance thereof only, in the Form aforeſaid, the ſaid Robert 

Baker afterwards, (to wit) on the 4th Day of May, in the ſixteenth 

Year of the Reign of our late Sovereign Lord King Fames the 

| Firſt, at Abinger, alias Abingworth aforeſaid, by their Deed of 

Releaſe, which the ſaid George Carpenter (ſealed with the Seal of 

the ſaid Robert Baker) brings here into Court, dated the ſame Day That R. P. 
and Year, remiſed and releaſed to the ſaid Francis Baker, all his releaſed to 
Right and Intereſt, which he then had of and in the ſaid firſt and * 
next Advowſon of the faid Church, by Reaſon whereof the ſaid the next 3- 
Francis Baker was ſole ſeiſed of the ſame Advowſon of the {aid voidancs. 
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Church for the ſad firit and next Avoidance thereof; and being 0 

Ind F. Baker poſſeſſed, the ſaid Francis dy'd at Abinger, alias Abing worth atorofaid, 

dr inte- poſſeſs d of the ſaid firſt and next Advowſon of the Church afore- 

_ a Fad in the Manner aforeſaid ; after whoſe Death inteſtate, Admi- 

niftration of all and ſingular the Goods and Chattels, which were of 

the ſaid Francis at the Time of his Death, was on the 22d Day of 

September, in the Near of our Lord 1627, at Abinger, alias Abing- 

worth aforeſaid, by George by Divine Erovidence Archbiſhop of 

Canterbury, Primate of all England and Metropolitan, committed to 

Ind M. his Modeſly Baker,” Relict of the faid Francis, whereby the ſaid Modeſ!p 

Wife Fduii- was polleſſed of the laid Advowſon of the faid Church for the (aid 

- 55 firſt and next Avoidance, by Reaſon of the ſaid Adminiſtration of 

the ſaid Goods and Chattels ; and the ſaid Modeſty being ſo poſſeſs'd, 

. afterwards at Abinger, alias Abingworth aforeſaid, was marry'd ta 

and marrÞd one John Welden, Gent. and the ſaid ohn Welden and Modeſty, by 

John Welden, Reaſon thereof, and of the ſaid Adminiſtration of the ſaid Goods 

and Chattels, were poſſeſſed of the ſaid Advowſon of the ſaid Church, 

for the ſaid firſt and next Avoidance thereof; and being ſo poſſeſſed, 

the ſaid John Welden afterwards, and in the Life- time of the ſaid 

Modeſiy his Wife, (to wit) on the 9th Day of December, in the 

firſt Year of, the Reign of his preſent Majeſby, at Abinger, alias 

Abingworth aforeſaid, by his Indenture, made between him the ſaid 

Foln'of, the one Part, and: the ſaid George Carpenter of the other 

Part, (a Counterpart of which, ſealed with the Seal of the ſaid 

ohn, he the ſaid George brings here into Court, dated the ſame 

who aſſigned Day and; Year) granted, and. afligned. to the ſaid. George Carpenter, 

thence Me: the ſaid, firſt 'and next Advowſort of the ſaid: Church, and all his 

- thePtaintiff, Eſtate, Right, Title and. Intereſt. whatſoever, ' which. the ſaid Fobn 

Wizlden then had, of and. in, the ſaid. Advowſon of the. ſaid Church, 

for the ſaid firſt and next Avoidance thereof only; by Virtue of. 

wiuch* Grant and. Aſſignment thereof, the ſaid George Carpenter was 

and yet is poſſeſſed! of the, ſaid. Church, for the ſaid: firſt and: next 

That E.G. Avoidance thereof .only ; and: being ſo poſſeſſed; the ſaid: Church 

8 became vacant by the Death of the ſaid: Edward Griffith, which 

whercupon AxFoidance of thè ſaid Church by the Death of the ſaid Edw. Griffith, 

Sg le was the firſt and next Avoidance of the ſaid George Evelyn and Rich. 

tin 16 he Hatton of the ſame Church, after the ſaid, Grant of them the ſaid: 

len. George and Richard, made by them to the ſaid Rich. Hill in the Manner 

aforeſaid; and for that Reaſon it belongs to the ſaid George Carpen- 

ter to preſent a fit Parſon to the ſaid Church, now vacant as atore- 

ſaid: And the ſaid Biſhop and Richard unjuſtly diſturb him therein: 

Wherefore he ſaith. he is injur'd and endamaged to the Value of 
200 l. and thereof he brings his Suit, G . N 


The Biſhop And the ſaid Biſhop and Richard Leun their Attorney, come and 
claims no- defend the Force and Injury, when Gt. And the ſaid Biſhop-ſaith; 
Dare, that the ſaid Church is within his Dioceſe of Wincheſter, and that ho 
hath.not, rior doth he claim to have any Thing in. the ſaid Church; 

but the Admiſſion, Inſtitution, and Induction of, Parſons to the {ame 

Church, ahd what other Rights belong, to an Ordinary, - as Ordinary 

of the ſaid Church ; and this he is ready to verify: Where fore. he 

prays Judgment, whether, he the laid George Carpenter, without 

7 1? 8 rb 4 - 4 V. * r 2 alligning 
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alligning a particular Diſturbance in him the faid Biſhop in that © 
Behalf, ought to have his Action thereof againſt him, &. 


And the (aid Richard Evelyn faith, That the ſaid George Carpenter The Defen- 
ought not to have or maintain his ſaid Action againſt him, becauſe Pant Evelyn 
he admits that true it is, that the ſaid Edtonrd Elrington was ſeiſed _— 
of the ſaid Manor of Abinger alias Abing worth, to which the Ad- E. K. 
vowſon of the ſaid Church then did and ſtill doth belong in his 
Demeſne as of Fee, as the ſaid George Carpenter by his Declaration 
above ſuppoſes : But the {aid Richard Evelyn further ſaith, That the 
ſaid Edward Elrington being ſeiſed of the ſaid Manor with the 'Ap- 
purtenances, to which, Oc. in the Form aforeſaid, the ſaid Church The Church 
became vacant by the Death of the ſaid Richard Deane; whereupon — 2 vas 
the ſaid Edward Elrington preſented to the Church fo vacant Heniy Death * 
Latham, Clerk, who on the Preſentation of the faid Eduard Elring- a Deane 
ton, was admitted and inſtituted therein, in Time of Peace, in the ferreey Lie 
Reign of our late Sovereign Lady Elizabeth, late Queen of Englayid, Lattan. 
And the faid Richard Evelyn further admits, that ttue it is, that tlie 
ſaid Edward being ſeiſed of the faid Manor with the Appurtenances, 
to which, Gg. in the Form aforeſaid, afterwards (to wit) on the 
20th Day of September, in the ſaid 21ſt Year of the Reign of our 
ſaid late Sovereign Lady Elizabeth, late Queem of England, &. 
at Abingey, alias Ming worth aforefaid, by an Indenture of Bar- Contedes the 
gain and Sale, dated the fame Day and Year, made between the ſaid Bargain * 
Eaward of the one Part, and the ſaid Richard Brown, Efq, and BY to... 
William Morgan, Eſq; of the other Part, and duly inrolled of Re- Morgan; 
cord in the ſaid Court of Chancery of the faid late Queen, at NN. | 
menſter, in the County of Middleſex aforeſaid, within ſix Moriths 
then next following, according to the Form of the Statute in that 
Caſe made and provided, bargained: and ſold to the ſaid William” the 
ſaid Manor wittr the Appurtenances, to which, &c. to have and to 
hold to the faid Richard Brown and William Morgen, their Heirs 
_ and: Aſſigns: for ever. By Virtue of which ſaid Bargain and Sale, 
and Enrollment, the faid Richard Brown and William were ſeiſed of 
the ſaid Manor with the Appurtenances, to which, &%. in their 15 
Demeſne as of Fee; and being ſo ſeiſed, they the ſaid Richard and that | 
Brown and William enfeoffed the fail Richard Hall, Eſq; and Owen they -offed 
Leigh, Eſq; of the ſame Manor, with the Appurtenances, to which, 1 
D. Ta have ant: tu hold to the ſaid Richard and Oteen and their Heirs 
for ever. ByVirtue of which Feoffment, they the ſaid Rich. Hill and 
Otten were eile of the ſaid Manor, with the Appurtenances, to which, 

&c. in their Demeſne as of Fee; and being lo ſeiſed, they the: ſaid | 
Richard: Hill and Owen Leigh enfroffed George Evelyn, Eſq; and Ri. Chüt cher 
chard Hatton, Gent. of the ſame Manor with the Appurtetiances, enifeoffed . - 
to which G. Io have and tb hold to tllem the ſaid George and Ri- N and 
chard; and: their | Heirs for ever. By Virtue of which Feoffment, 

they the ſaid Gronge Fuelyn and Richard Hatton were ſeiſed of the 

ſaid; Manor: with the Appurtenances; to which & in their Demieſhe * 

as of Fee; and being: ſo ſeiſed;, the ſaid Gebrg Boch and Rithatd Chat Evelyn 
Hatton: afterwards; (to wit) the: 8th: Day of | Febricary, in tlie 39th and kana 
Year, of the Reige of our ſaid Sovereign Lady Elizabeth, late Queerd 

af} England; Oc. at Avenger; alias  Abingworth aforeſaid; by their 
ſuoch Indenture: made between them the ſaid George Buelynand Nei. 
a chard 
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chard Hatton of the one Part, and the ſaid Richard Hill of the other 
granted the Part, granted to the ſaid Richard Hill and his Aſſigns, their firſt and 
next zen next Advowſon of them the ſaid George Evelyn and Richard Hatton, 
chard Hill. to the ſaid Church, by the Name of our firſt and next Advowſon, 
Donation, Nomination, Preſentation, and free Diſpoſition, of the 
Parochial Church of Abinger, alias Abingworth, in the ſaid County, 
when it ſhould happen to be vacant, whether by Death, Reſignation, 
Ceſſion, Deprivation, or otherwiſe howſoever after ſuch Grant, for 

ſuch their firſt and next Turn thereof only, and not otherwiſe ; b 
Virtue of which Grant, the ſaid Richard Hill was poſſeſſed of the 
ſaid Advowſon of the {aid Church for ſuch firſt and next Avoidance 
thereof; and being ſo poſſeſſed, the ſaid Richard Hill afterwards, 
(to wit) on the 2d Day of November, in the 2d Year of the Reign 
of our ſaid late Sovereign Lady Queen Elizabeth, at Abinger, alias 
| Abingworth aforeſaid, by his Deed in Writing, granted and aſ- 
That Richard ſigned to the ſaid Fohn Baker, Clerk, the ſaid firſt and next Ad- 
Hill granted vowſon of the ſaid Church, and all the Eſtate, Intereſt, Right, Claim, 
and aligned. and Demand whatſoever, which the ſaid Richard Hill then had of 
and in the ſaid Advowſon, for the ſaid firſt and next Avoidance 
thereof only, to him granted as aforeſaid : By Virtue of. which 
Grant and Anon thereof, the ſaid John Baker came poſſeſſed of 
and that the the Advowſon of the ſaid Church, for the firſt and next Avoidance 
Church be-. thereof, above granted as aforeſaid : And being ſo poſſeſſed, the ſaid 
che Aelg⸗ Church became vacant by the free Reſignation of the ſaid Henry 
nation of Latham, as the ſaid George Carpenter by his ſaid Declaration above 
Latham. ſuppoſes: But the faid Laaber Evelyn further faith, that the ſaid 
That Robert Robert Griffith, by Uſurpation upon the ſaid Fobn Baker, preſented 
Griffith by to the ſaid Church, vacant by the Reſignation of the ſaid Henry 
og, = wg Latham, Edward Griffith his Clerk; who, on the Preſentation of 
preſented E. the ſaid Robert Griffth, was admitted, inſtituted, and inducted there- 
ward Griffith. in, in Time of Peace, in the Reign of our late Sovereign Lord 
James the Firſt, late King of England, Gc. And the ſaid George 
Evelyn and Richard Hatton being ſeiſed of the ſaid Manor with the 
Appurtenances, to which &*c. in the Form aforeſaid, the ſaid 
Thar Ri-hard Richard Hatton, at Abinger, alias Abingworth aforeſaid, dy'd ſeiſed of 
Harron dr d, fuch his Eſtate therein: And the ſaid George Evelyn ſurvived him, 
and 5" and held the Poſſeſſion of the ſaid Manor, to which ec. with the 
ſeiſed of the Appurtenances, and was ſole ſeiſed thereof in his Demeſne as of Fee, 


— Bag by Right of Survivorſhip, And the ſaid George Evelyn being ſeiſed 
tip. of the ſaid Manor with the Appurtenances, to which &c. in the 
That Evelyn Form aforeſaid, the ſaid George Evelyn afterwards dy'd, at Abin- 
dy d, ger, alias Abing worth aforeſaid, ſeiſed of ſuch his Eſtate therein; 


and the Ma. after which, the ſaid Manor with the Appurtenances, to which, &c. 
nevi 7 4 deſcended to the ſaid Richard Evelyn, as Son and Heir of the ſaid 
Defendant George Evelyn, by Reaſon whereof, the ſaid George Evelyn was and 
Evelyn his now is ſeiſed in his Demeſne as of Fee, of the ſaid Manor with the 
Harn. Appurtenances, to which &. And being ſo ſeiſed, the ſaid Church 
That E.G. became vacant by the Death of the ſaid Edward Griffith, whereupon 
be Jeu. the ſaid Richard became entitled to preſent a fit Parſon to the ſaid 
and the De- Church; and he the ſaid Richard Evelyn being ſo entitled, preſented 
cendant if. to the ſaid Church ſo vacant one William Evelyn to the ſaid Biſhop, 
1 1 Wren the Ordinary of that Place, as it was lawful for him to do: TUith- 


out this, that the ſaid Edward Elrington granted to the ſaid Robert 
2 | Griffith 
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Griffuh the firſt and next Advowſon, Donation, Nomination, Preſen- xtapetſes 
tation, and free Diſpoſition of the ſaid Church, whenfocver and the Gꝛant of 
howſoever it ſhould happen to be firſt and next vacant after the ſaid tbe next 4 
Grant, as the ſaid George Carpenter by his ſaid Declaration above 222 
ſuppoſes : Wherefore he prays Judgment, whether the ſaid George bert Griffuh, 


Carpenter ought to have his Action therefore againſt him, &. 


And the faid George, as to the ſaid Plea of the ſaid Biſhop, (Inaſ- Judgment a- 
much as he hath not, nor doth he claim to have any Thing in the gainit the B.. 
ſaid Church, or in the Advowſon thereof, except the Admiſſion, Ant amar. 
Inſtitution and Induction of Parſons to the ſaid Church, and what ed. 
other Rights belong to an Ordinary as Ordinary of that Place) prays 
Judgment againſt the {aid Biſhop, and a Writ to the Biſhop, &c. 
Therefoze it is conſidered, (or adjudged) that the ſaid George 
Recover his Preſentation to the ſaid Church againſt the ſaid Biſhop, 
and that he have a Writ to the ſaid Biſhop, that notwithſtanding his 
Diſclaimer, he admit a fit Parſon to the {aid Church, on the Preſen- 
tation of the {aid George. And the ſaid Biſhop is not to be amerced, 
becauſe he hath excuſed himſelf of any particular Diſturbance ; but 
let Execution thereon be ſtay'd until the ſaid Plea between the ſaid 
George and the ſaid Richard Evelyn be determined, &. 


And as to the ſaid Plea of the ſaid Richard Evelyn above pleaded Plaintiff be- 
in Bar, the ſaid George faith, that the ſaid Plea and the Matter iy. 16 the 0. 
therein contained are not ſufficient in Law to preclude him the ſaid ther Defen- 
George from having his ſaid Action thereof againſt him the ſaid Ri- dant's Picea. 
chard Evelyn; and that he the ſaid George is not under a Neceſſity 
nor obliged by the Law of the Land to anſwer to the ſaid Plea in 
the Manner and Form as the ſame 1s above pleaded : Wherefore, for 
the Inſufficiency of the ſaid Plea of the ſaid Richard in that Behalf, 
the ſaid George prays Judgment, and a Writ to the Biſhop, together 
with his Damages, &c. to be adjudged to him, &c. And for Cauſes 
of Demurrer in Law, according to the Form of the Statute in ſuch 
Caſe made and provided, the ſaid George ſhews to this Court theſe 
Cauſes following, (to wit) that the "Traverſe of the ſaid Richard, 
and the Matter therein contained, are inſufficient in Law; foraſ- Cauſe ot ve, 
much as the Traverſe is taken to that which is not by Law traverſa- murrer. 
ble; and alſo that the ſaid Richard doth not anſwer to the Subſtance 
and Title of the ſaid George, by him above in declaring alledged, 
by denying, traverſing, confeſſing, or avoiding the ſame, &c. 


And the ſaid Richard Evelyn (Foraſmuch as he hath above al- Joinder. 
ledged Matter ſufficient in Law to preclude the ſaid George Carpenter 
from having his ſaid Action againſt him: Which Matter the ſaid 
George Carpenter hath not deny'd, nor given any Anſwer thereto, but 
doth abſolutely refuſe to admit that the ſame may be verify'd) as 
before prays Judgment, and that the ſaid George Carpenter may be pre- 
cluded from having his Action thereof againſt him, and becauſe e*c. 


Part II. | WF « * ET A Declaration 
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A Declaration by a Gzantee of the next Avoidance, by 
Virtue of a Grant of husband and Wikte, entitled 
under a Fine levy'd to Uſes. 


—— 7 ,CETH, Biſhop of Salisbury, Thomas Lyford, Gent. and 

Etward Head, Clerk, were ſummoned to anſwer to 7ohn 

Weigbtwicke, Eſq; of a Plea, (or in an Action) that they permit the 

faid John to preſent a fit Parſon to the Church of Peaſmore, which 

is vacant, and belongs to his Donation: And whereupon the ſaid 

John, by G. H. his Attorney declares, that one Richard Lyford, Gent. 

That R. 1. Was ſeiſed of the Manor of Peaſmore, with the Appurtenances, to 
was ſeiſed in which the Advowſon of the Church aforeſaid then did and now 
Fee, doth belong, in his Demefne as of Fee: And being ſo ſeiſed thereof, 
* a Fine was levy'd here in the Court of his late Majeſty King 

Charles the Firſt, at Weſtminſter in the County of Middleſex, on the 

and levy'd a Octave of the Purification of the bleſſed Virgin Mary, in the 11th 
Fine. © Year of his Reign, before (mentioning the Chief Juſtice, and the 
* reſt of the Judges) and others of his Majeſty's faithful Subjects 

then here preſent, between one John Caſtle, Gent. and Thomas 

« Smith, Gent. Plaintiffs, and the ſaid Richard Lyford; and Joan his 

Wife, and Nathaniel Lyford, Deforcients of the Manor aforefaid, 

* with the Appurtenances, (amongſt other Things) by the Name of 

* the Manor of Peaſinore, with the Appurtenances, and of ſix Meſ- 

* ſuages, three hundred Acres of Land, forty Acres of Paſture, and 

* one Hundred Acres of Wood, with the Appurtenances, in Peaſ- 

* more and Catmore ; and alſo the Advowſons of the Churches of 

The Fine, ©* Peaſmore and Catmore; whereupon, A Plea (or Aion) of Cove- 
* riant had been depending between them in the fame Court, (to wit) 

That the faid Richard and Foan, and Nathaniel, acknowledged the 

* faid Manor and Tenements, with the Appurtenances, and the 

* Advowſon aforeſaid, ro be the Right of the ſaid T. C. as that 

* which the ſaid T. C. and J. S. had of the Gift of the ſaid Richard, 

* Joan, and Nathaniel; and thoſe they remiſed and for ever quit 

* claimed, from them the ſaid Richard, Joan, and Nathaniel, and 

their Heirs, to the ſaid T. and T. and the Heirs of the ſaid T.C. 

for ever, And further, the ſaid Nathaniel granted for him and 

* his Heirs, that they would warrant to the ſaid T. and T. and the 

< Heirs of the ſaid T. C. the ſaid Manor and Tenements, with the 

_ * Appurtenances,” and the Advowſons aforeſaid, for ever; and for 

this Acknowledgment, Remiſe and Quit claim, Warranty, Fine and 
Agreement, they the ſaid T. and T. gave to the faid Richard and 

* Joan, and to the ſaid Nathaniel, 401. Sterling,“ as by the Record 

the ſaid Fine now remaining ini this Court of our Sovereign Lord 

the King, it doch and may more fully appear: Which Fine, had 

To the Uſe avd levy'd in the Form aforeſaid, was had and levy'd as to the 
2 Ana {aid Manor, with the Appurtenances, to which &. (except the Farm 
Wnt call'd Peaſmore Farm) to the Uſe of the ſaid Richard Lyford and his 
Marriage Heirs, until the Solemnization of Marriage then intended to be had, 
Son and . between Richard Lyford Son of the above named Richard Lyford, 
C. and Mary Caſile, Daughter of the ſaid Thomas Caſtle; and imme- 
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diately from and after the ſolemnization of the Marriage aforeſaid, 

to the Uſe of the ſaid Richard Lyford the Son, and Mary, and the Chen to the 
Heirs of the ſaid Richard Lyford the Son for ever: And afterwards, Ale of R L. 
(to wit) upon the 2oth Day of February, in the gth Year of the W. the and 
Reign of his ſaid late Majeſty King Charles the Firſt, the ſaid Mar- and the Yeirs 
riage was had and ſolemnized between the ſaid Richard Lyford the N 1d fad 
Son, and the ſaid Mary, (to ny at Peaſmore aforeſaid ; by which, Thar the 
and by Force of the Statute made and publiſhed in the Parliament Martiage 
of our late Sovereign Lord Henry the Eighth, late King of England, 88 
at Weſtminſter aforeſaid, in the County of Middleſex, on the 4th That by 
Day of February, in the 27th Year of his Reign, for transferring Uirtuethere- 
Uſes into Poſſeſſion, the ſaid Richard Lyford the Son, and Mary his 1 
Wife, were ſeiſed of the Manor aforeſaid, with the Appurtenances, Ates, R. L. 
to which, &. (to wit) the ſaid Richard Lyford the Son, in his . 22m. and 
Demeſne as of Fee, and the ſaid Mary in her Demeſne as of a Free- were ſeiſed,” 
hold. And being ſo ſeiſed, the ſaid Richard Lyford the Son, pre- be of a Fee, 
ſented to the ſaid Church, being vacant, Edward Lyford his Clerk, N 8 
who, on the Preſentment of the ſaid Richard Lyford the Son, was That k. L. 
admitted, inſtituted, and inducted therein, in Time of Peace, in the de Wel, we. 
Reign of his ſaid late Majeſty King Charles the Firſt. And the ſaid 5 
R. L. the Son, and the ſaid Mary, being ſeiſed of the ſaid Manor 

with the Appurtenances as aforefaid, he the ſaid Richard the Son That R. L. 
afterwards dy'd at Peaſmore aforeſaid, ſeiſed of ſuch his Eſtate there- dy d, and M. 
in as aforeſaid : And the ſaid Mary ſurvived him, and kept the — 
Poſſeſſion of the ſaid Manor, with the Appurtenances, to which, G. 

and was thereof ſole ſeiſed in her Demeſne as of a Freehold, for the 

Term of her Life, by Right of Survivorſhip, and the Reverſion of 

the ſaid Manor, with the Appurtenances, to which &. after the That the 
Death of the ſaid Richard Lyford the Son, deſcended to Mary Lyford, Beverfion | 
Spinſter, Daughter and Heir of the ſaid Richard Lyford the Son; M. L. the 
whereby the ſaid Mary L oe the Daughter was ſeiſed of the ſaid Daughter. 
Reverſion as of a Freehold, (to wit) to her and her Heirs ; and the 

faid Mary Lyford the Daughter, being fo ſeiſed thereof, and the ſaid 


Mary Lyford, Widow, late Wife of the faid Richard Lyford the Son, That M. the 


being ſeiſed, as aforeſaid, of the ſaid Manor, with the Appurtenan- — 


rp'd C. E. and 


ces, to which G. ſhe the ſaid Mary the Widow afterwards mers they became 


one Charles Evans, (to wit) at Peaſmore aforeſaid, whereby the ſaid frifed, 
Charles and Mary his Wife, in Right of the ſaid Mary, were ſeiſed | 
of the Manor aforefaid, with the Appurtenances, to which &c. in 
their Demeſne, as of a Freehold, for the Term of the Life of the 
ſaid Mary; and being ſo ſeiſed thereof, and ſhe the ſaid Mary Lyford 
the Daughter being ſeiſed, as aforeſaid, of the ſaid Reverſion thereof, | 
The ſaid Charles and Mary afterwards, at Peaſmore aforeſaid, by their and granted 
| Deed in Writing, granted to Themas Nelſon, Gent. the firſt and next the next Pre- 
Advowſon of the Church aforeſaid, for the then firſt and next — 
Avoidance thereof: By Virtue of which Grant, the ſaid T. Nelſon 
was poſſeſs'd of the Advowfon of the Church aforeſaid, for the firſt 
and next Avoidance thereof, after the making of the ſaid Grant 
thereof, made to the ſaid Thomas Nelſon, in the Manner aforeſaid. 
And they the faid Charles and Mary his Wife, being ſeiſed of the ſaid 
Manor, with the Appurtenanees, to which @&:c. in the Form afore- 
faid ; and alſo the ſaid Mary Lyford the Daughter, being ſeiſed, as 
afereſaid, of the Reverſion thereof, as aforeſaid, the ſaid 8 

| "ecame 
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That the became vacant by the Death of the ſaid Edward Lyford ; which 
Church be⸗ Avoidance of the Church aforeſaid, was the firſt and next Avoidance 
1 of the ſaid Church, after the Grant aforeſaid, made to the ſaid Tho- 
of E. I. and mas Nelſon, by the ſaid Charles and Mary his Wife, as aforeſaid : 
5 N. pzelent- Whereupon the ſaid Thomas Nelſon preſented to the ſaid Church, 
being ſo vacant, Brian Alder his Clerk, who, upon the Preſentment 
the {aid Thomas Nelſon, was admitted and inſtituted therein, in Time 
of Peace, in the Reign of his ſaid late Majeſty King Charles the Firſt. 
And they the ſaid Charles and Mary his Wife, being ſo ſeiſed, as 
aforeſaid, of the ſaid Manor with the Appurtenances, to which, &c. 
And the ſaid Mary Lyford the Daughter, being allo ſeiſed, as afore- 
ſaid, of the Reverſion aforeſaid, ſhe the ſaid Mary Lyford the Daugh- 
That M. the ter, afterwards marry'd Thomas Coward Clerk, at Peaſmore afore- 
Daughter, 141d, whereby the laid Thomas Coward and Mary his Wife, were 
mree® © ſeiſed of the Reverſion aforeſaid, in Right of the ſaid Mary; and 
being ſo ſeiſed thereof, and the ſaid Charles and Mary being ſeiſed 
as aforeſaid, of the ſaid Manor with the Appurtenances ; the the 
Chat Nl. the ſaid Mary, Wife of the ſaid Charles, afterwards dy'd at Peaſmore 
Wife of C. aforeſaid, ſeiſed of ſuch her Eſtate therein, as aforeſaid ; after whoſe 
dr d, and T. Deceaſe the ſaid Thomas Coward and Mary his Wife, enter'd into 
Cite enen the ſaid Manor with the Appurtenances, to which, Oc. and were 
ſeiſed thereof in their Demeſne as of Fee, in Right of the ſaid Mary ; 
and being ſo ſeiſed thereof, they the ſaid Thomas Coward and Mary 
his Wife, afterwards, (to wit) upon the 7th Day of May, in the 
and granted 27th Year of the Reign of his preſent Majeſty, at Peaſmore aforeſaid, 
_—— _ by their Deed in Writing, which the ſaid 12 brings here into 
the Plaintiff, this Court, ſcaled with the Seals of the ſaid T. C. and M. his Wife, 
dated the ſame Day and Year, granted to the faid 7. V. the firſt and 
next Preſentation and Advowſon of the Church aforeſaid, whenſo- 
ever and howſoever the Church aforeſaid ſhould happen to become 
vacant, whether by Death, Ceflion, Deprivation, or in any other 
Manner howſoever ; by Virtue of which Grant, the ſaid 7. V. was 
poſſeſſed of the Advowlon aforeſaid, for the firſt and next Avoidance 
of the ſaid Church, after making of the {aid Deed now brought 
That the into this Court; and being ſo poſſeſſed thereof, the ſaid Church 
Cm became and is now vacant by the Death of the ſaid Brian Alder; 
by the Death which Avoidance of the Church aforeſaid, was the firſt and next 
of the ſaid Avoidance of the ſaid Church, after the Grant aforeſaid, made to 
Go the ſaid J. V. by the ſaid T. C. and Mary his Wife, in the Manner 
and the aforcſaid ; and for that Reaſon the ſaid J. V. is now entitled to 
Plainriff is preſent a fit Parſon to the ſaid Church, at this preſent Vacancy. 
entitled ©. And the ſaid Biſhop, Thomas Lyford, and Edward Head, unjuſtly 
.. diſturb him the ſaid 7. V. therein: Wherefore he declares that he 
is injur'd, and hath ſuſtained Damage to the Value of one hundred 
Pounds, and thereof he hath brought his Suit, &#c. Together with 
this, That the ſaid 7. V. is ready to verify, that the ſaid T. C. and 

Mary his Wife, are now alive, Go wit) at Peaſmore aforeſaid, &c. 


The Biſjop And the ſaid Biſhop, Thomas and Edward, by N. L. their Attor- 
diſctaims. ney, come and defend the Force and Injury, when &c. And the 
ſaid Biſhop faith, that he hath not, nor doth he claim to have any 
Thing in the ſaid Church, or in the Advowfon thereof; but the 
Admiſſion, Inſtitution and Induction of Parſons thereto, and what- 
ntl ever 
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ever elſe belongs to an Ordinary as Ordinary; and this he is read 
to verify : Wherefore he prays Judgment, whether the ſaid 70h 
Weightwick ought, without ſhewing ſome particular Diſturbance 1n 
him the ſaid Biſhop, to have his ſaid Action againſt him, Gc. Bro. Red. 412, 


Leiceſterſhire ſſ.7 Homas Pryor, Gent. and Thomas Danby, Clerk, 

were ſummoned to anſwer to our preſent Sove- 
reign Lord the King, and to our late Sovereign Lady Mary late 
Queen of England, in an Action, that they might permit our ſaid 
preſent Sovereign Lord the King, and our ſaid late Sovereign Lad 
the Queen, to preſent a fit Parſon to the Church of Shawel, which 
is vacant, and belonged to their Donation: And whereupon Sir Ed- 
ward Ward, Kt. his ſaid preſent Majeſty's Attorney General, who 
ſues for our ſaid Sovereign Lord the King, doth, in Behalf of his ſaid 
Majeſty, declare, 'That our late Sovereign Lord Charles the Second, That Cha, 2. 
late King of England, was ſeiſed of the Advowſon of the Church ws ſeiſed in 
aforeſaid, as of an Advowſon in Groſs, by itſelf as of a Fee and —_ J. P. 
Right, in Right of his Crown of England, and being ſo ſeiſed there- 
of, his ſaid late Majeſty King Charles the Second, preſented to the 
ſaid Church, being vacant, one George Parkes, his Clerk, who, on 
the Preſentment of his ſaid late Majeſty, was admitted, inſtituted, 
and induced therein, in Time of Peace, in the Time of his ſaid 
late Majeſty King Charles the Second; and his ſaid late Majeſty being 
ſo ſeiſed, as aforeſaid, of the Advowſon of the Church aforeſaid, Chat ting 
his ſaid late Majeſty dy'd at Weſtminſter in the County of Middleſex, Charles the ad. 
ſo ſeiſed e after whoſe Deceaſe, the Advowſon of the Church Nomen 
aforeſaid, deſcended to our late Sovereign Lord King James the Se- deſcended to 
cond, late King of England, as Brother and Heir to his ſaid late King James. 
Majeſty King Charles the Second; whereby his ſaid late Majeſty King 
James the Second, was ſeiſed of the Advowſon aforeſaid, as of an 
Advowſon in Groſs, by itſelf as of Fee and Right, in Right of his 
Crown of England : And our faid late Sovereign King Fames the 
Second, being fo ſeiſed thereof, afterwards, at Weſtmin/ter, abdi- That he ab- 
cated the Crown and Government of this Kingdom of England, dicated the 
whereby the Advowſon of the Church aforeſaid, came to his preſent — the 
Majeſty, and her late Majeſty Queen Mary; whereupon our ſaid Advowfon 
Sovereign Lord the King, and our late Sovereign Lady the Queen, fame ro Bing 
were ſeiſed of the Advowſon aforeſaid, as of an Advowſon in Groſs, Queen * wan 
by itſelf, as of a Fee and Right, 1n Right of their Crown of Eng- 
land, and they being ſo poſſeſſed of the ſaid Church, it became va- 
cant by the Death of the ſaid G. P. and the ſame is now vacant : 
And for that Reaſon our ſaid Sovereign Lord the King, and her ſaid whereby 
late Majeſty Queen Mary, became entitled, and his preſent Majeſty w_ K. 
is now entitled to preſent a fit Parſon to the ſaid Church ſo vacant as the —＋ 
aforeſaid: And the ſaid T. P. and T. D. have diſturbed our ſaid So- the Qucen, 
vereign Lord the King, and her ſaid late Majeſty, and do now mins pre- 
unjuſtly diſturb his preſent Majeſty therein, to the Damage of our fent, 
{aid Sovereign Lord the King, of two hundred Pounds: Arid this 
the ſaid Attorney General, in Behalf of our ſaid Sovereign Lord the 
King, is ready to verify, &c. 


And the ſaid T. P. in his proper Perſon, and the ſaid T. D. by Imparlance. 
T. P. their Attorney, come and defend the Force and Injury, when | 
Part II. R ec, 
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&c. and pray Leave to imparl thetein 'till in fifteen Days from 
Eafter Day, and they have it &. The ſame Day is given to his 
ſaid Majeſty's Attorney General, who ſucs for his {aid Majeſty, Oc. 
to be here &c. At which Day come here as well his Majeſty's Attor- 
ney General, who ſues for his ſaid Majeſty, as the ſaid J. P. in his 
proper Perſon, and the ſaid T. D. by J. P. his Attorney aforeſaid ; 
and thereupon the ſaid T. and T. pray further Leave to imparl &c. 
(ſo they imparl to the firſt Day 0 — Term, from thence to Mi- 
chaelmas Term, from thence to Hillary Term.) And now here at 
this Day, that is to ſay, on the Octave of St. Hillary, come as well 
Sir Thomas Trevor, Kt. his Majeſty's preſent Attorney General, who 
ſues for his ſaid Majeſty, as the ſaid T. P. in his proper Perſon, and 
the ſaid T. D. by the ſaid T. P. his Attorney aforeſaid, and the ſaid 
Sir Thomas Trevor, Kt. his Majeſty's Attorney General, who Ge. 
prays that the ſaid T. P. and J. D. may plead to the Declaration 
aforeſaid : Whereupon the ſaid T. P. and J. D. as before defend the 
Force and Injury, when &. and the ſaid T. P. the now Defendant 
ſaith, That his ſaid Majeſty ought not to have his ſaid Action againſt 
That one P. him, becauſe he faith, That one Peter Temple, Eſq; was ſeiſed of 
2 ry the Manor of Shawell, with the Appurtenances in the County afore- 
to which &c. aid, to which the Advowſon of the ſaid Church belonged, in his 
Demeſne as of Fee; and that being ſo ſeiſed thereof, he the {aid 

P. T. afterwards, (to wit) on the 27th Day of February, in the Year 

d by an of our Lord 1653, at S. aforeſaid, by an Indenture made between 
denture, the ſaid P.T. of the one Part, and one J. Tory, Eſq; of the other Part, 
the faid 11 Counterpart whereof, ſealed with the Seal of the ſaid P. he the 
noz Kc. to T. {aid T. P. the now Defendant, brings into this Court, dated the ſame 
RE Day and Year, demiſed to the ſaid T. T. the ſaid Manor with the 
Appurtenances, to which &. To have and to hold to the faid 7. 

T. his Executors, Adminiſtrators and Aſſigns, for and during the 

Term of one thouſand Years from thence next enſuing, and fully to 

be compleat and ended, as by the ſaid Indenture, amongſt other 

Things, it doth and may more fully appear. By Virtue of which 

Demife, the ſaid T. T. enter'd into the Manor aforeſaid, with the 
Appurtenances, to which '@&c. and was thereof poſſeſſed for the 

Term of one thouſand Years above granted to him ; and being fo 

poſſeſſed thereof, the ſaid T. Tory afterwards, (to wit) on the 25th 

That T r. Day of July, in the Year of our Lord 1656, at S. aforefaid, by 
afligned to T. His Indenture, tripartite, made between the ſaid T. T. of the firſt 
Keim. Part, the ſaid T. P. of the ſecond Part, and one J. Plampin of the 
third Part; a Counterpart of which Indenture, ſealed with the Seal 

of the ſaid T. P. he the ſaid T. P. brings into this Court, dated the 

ſame Day and Year, granted and aſügned to the faid T. Plampin, all 

his Eſtate, Right, Title, Intereſt and Term of Years of and in the 

ſaid Manor, with the Appurtenances, to which'&*c. then to come 

and unexpired : By Virtue of which Grant and Aſſigument, the ſaid 

I. Plampin enter'd into the ſaid Manor, with the Appurtenances, to 

That the Which ©. and was poſſeſſed thereof; and being fo poſſeſſed thereof, 
Church be- the Reverſion thereof belonging to the ſaid P. T. in the Manner 
dr ihe Death aforeſaid, the Church became vacant by the Death of one 17“. 
of W. A. and [iam Aſtill, the then Incumbent of the Church of S. aforefaid ; 
2 whereby the ſaid T. P. preſented to the faid Church then vacant one 
Clerk. = J. P. His Clerk, who, at the Preſentation of the ſaid T. P. was 
| 2 admitted, 
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admitted, inſtituted and inducted therein, in Time of Peace, in the 
Reign of his late Majeſty King Charles the Second; and the ſaid T. P. 
being poſſeſſed of the ſaid Manor, with the Appurtenances, to which, 
Oc. in the Form aforeſaid : And the ſaid Church being full, and 
ſupply'd with the Incumbent of the ſaid T. P. in the Manner afore- 
ſaid, the ſaid T. P. afterwards, to wit, (ſuch a Day and Tear) dy'd That T. v 
at S. aforeſaid, inteſtate, poſſeſſed as aforeſaid, of the Manor afore- afterwards 
ſaid, with the Appurtenances, to which &c. for the Reſidue of the or 5 
ſaid Term of one thouſand Vears, demiſed to him as aforeſaid ; after ” 
whoſe Deceaſe, Adminiſtration of all and ſingular the Goods and and 2dmini- 
Chattels, Rights and Credits, which were of the ſaid J. P. at the tion was 
Time of his Death, was in due Form of Law granted to one Edward h. 
P. natural and legitimate Son of the ſaid T. P. By William, by Di- 
vine Providence, Archbiſhop of Canterbury, Primate of all England, 
and Metropolitan, at S. aforeſaid, on the ſaid 2oth Day of May, in 
the Year of our Lord 1694: By Virtue whereof, the ſaid E. P. en- That by 
ter'd into the ſaid Manor, with the Appurtenances, to which ec, Uirtue theres 
and was thereof poſſeſſed, by Reaſon of the Adminiſtration afore- 8 —— 
ſaid; and being ſo poſſeſſed of the Manor aforeſaid, with the Ap- into the Ma: 
purtenances, to which ec. and the ſaid 4 P. being in the corporal 29 to which 
Poſſeſſion of the ſaid Church of S. and thus Incumbent thereof, he oy 
the ſaid E. P. afterwards, (to wit) on the 20th Day of February, And E. P. by 
in the Year of our Lord 1695, by his Deed in Writing, which the *, Deed 
ſaid T. P. now brings into this Court, ſealed with the Seal of the the ſaid De- 
ſaid E. P. dated the ſame Day and Year, at & aforeſaid, gave and fendant the 
granted to the ſaid T. P. the now Defendant, the next Advowſon, dan $9 
Donation, Collation, free Preſentation, and Diſpoſition of the ſaid 
Pariſh Church of S. for the then next Avoidance, and next Advow- 
ſon thereof; ſo that it ſhould and might be lawful for the ſaid T. P. 
and his Aſſigns, by Virtue of the ſaid Deed in Writing, to preſent a 
fit Parſon to the Church aforeſaid, when the ſaid Church ſhould then 
next happen to become vacant, whether by Death, Reſignation, De- 

ivation, Ceflion, or by any other Ways or Means howſoever, as 
by the ſaid Deed in Writing, (amongſt other Things) it doth and 
may more fully appear. By Virtue of which Grant, the ſaid J. P. 
was poſſeſs'd of the Advowlon of the ſaid Church, for the ſaid firſt 
and next Avoidance of the ſame; and being ſo poſſeſſed there- 
of, the ſaid Church afterwards, to wit, (ſuch a Day and Tear) in Chat the 
the Year of our Lord 1695, became vacant by the Death of the ſaid Church be- 
J. P. whereby the ſaid J. P. the now Defendant, preſented to the (8% vacant 
aid-Church, fo vacant, the ſaid T. D. his Clerk, who at the Pre- d 2 Death 
ſentation of the ſaid T. P. was admitted, inſtituted, and inducted J. P. whereby 
therein; and by Virtue of that Preſentation, was in the corporeal pant preſent: 
Poſſeſſion of the Church aforeſaid, in Time of Peace, in the Reign ed the other 
of his preſent Majeſty, and of her late Majeſty Queen Mary, 1 
and is now canonically Parſon Imperſonate of the ſaid Church: 
Without this, That the ſaid J. P. was admitted and inſtituted and a Tra- 
into the ſaid Church, at the Preſentation of his ſaid late Majeſty verſe that J. 
King Charles the Second, as it is above ſuppoſed by the Declaration 1985 am. 
| aforefaid, and this he is ready to verify: Wherefore he prays Judg- preſentment 
ment, whether his ſaid preſent Majeſty ought to have his ſaid Action ot &. Charles. 
thereof againſt him, ec. And the ſaid T. D. pleads, that he is Par- 
ſon of the Church of S. aforeſaid ; inducted therein on the Pre- 


ſentment 


— 
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The Clerk ſentment of the ſaid J. P. which Preſentment belonged to the faid 
pleads that T. P. for the Reaſon above alledged by the ſaid T. P. in the Manner 
CERES aforeſaid : Without this, That the ſaid J. P. was admitted and 
of the other inſtituted into that Church, by the Preſentment of his ſaid late Ma- 
— 11 jeſty King Charles the Second, as it is above ſuppoſed by the Decla- 
Traverſe, ration aforeſaid ; and this he is ready to verify: Wherefore he prays 


Judgment, whether his ſaid preſent Majeſty ought to have his ſaid 
Action againſt him, &c. 


And the ſaid Sir T. T. Kt. his ſaid Majeſty's Attorney General, 

who proſecutes in Behalt of his ſaid Majeſty, as to the Plea afore- 

Beplication laid, of the faid J. P. above pleaded in Bar, Replies in Behalf of 
as to the his ſaid Majeſty, that by any Thing above alledged in the ſaid Plea, 
8 the his Majeſty ought not to be barr'd from having his ſaid Action againſt 
maintaining him, becauſe he ſaith, (as before) that the ſaid J. P. was admitted 
— — and inſtituted into the Church aforeſaid, at the Preſentment of his 
que on the laid late Majeſty King Charles the Second, in the Manner and Form 
raverſe, as is above ſuppoſed by che Declaration aforeſaid; and this his ſaid 
_ preſent Majeſty's Attorney General, who &«c. in Behalf of his ſaid 
Majeſty, is ready to verify, where, when, and in what Manner the 

Court ſhall adjudge. And the ſaid T. P. does the like. And as to 

the ſaid Plea of the ſaid T. D. above pleaded in Bar, the ſaid T. T. 

The like as his ſaid Majeſty's Attorney General, who Oc. in Behalf of his ſaid 
2 — Ju- Majeſty replies, that his ſaid preſent Majeſty ought not, by any 
— Thing above alledged in the ſaid Plea, to be barr'd from having his 
ſaid Action, againſt the ſaid T. D. becauſe he ſaith, (as before) that 

the ſaid J. P. was admitted and inſtituted into the Church aforeſaid, 

at the Preſentment of his ſaid late Majeſty King Charles the Second, 

in the Manner and Form as it 1s above ſuppoſed by the Declaration 

aforeſaid, and this his ſaid preſent Majeſty's Attorney General, 

who Cc. for our ſaid Sovereign Lord the King, is ready to verify, 

where, when, and in what Manner the Court ſhall adjudge ; and 

Venire the ſaid T. D. does the like: Therefore to try as well the Iſſue afore- 
awarded, ſaid, above joined between his ſaid Majeſty and the ſaid T. P. as the 
ſaid Iſſue above joined between his ſaid Majeſty and the ſaid T. D. 

and inaſmuch as the Trial and Cognizance of theſe Iſſues belong to 

| the Eccleſiaſtical Court, and ought there to be try'd, and certify'd 

3 tric to from thence to the Juſtices of this Court: Therekoze the Right Ne. 
the Biſhop, verend Father in God James Lord Biſhop of Lincoln, Ordinary of 
5 th* that Place, is commanded, that he, calling before him thoſe Perſons 
whoſe Pze- and Things proper to be called before him in this Caſe, diligently 
tentment. enquire concerning the Truth of the Premiſſes; and what he ſhall 
find thereon he ſhall make appear to the Juſtices here 1n fifteen Days 

from the Feaſt of Eaſter, by his Letters Patents, and cloſe (or under 

Seal.) The ſame Day is given, as well to his ſaid Majeſty's Attor- 


ney General, who e*c. as to the ſaid J. P. and J. D. to be here, &c. 


che Conti- And now here at this Day, (to wit) on the ſaid Quindene of 
nuance, Eaſter, as well his Majeſty's Attorney General, who, ec. as the 
ſaid T. P. in his own Perſon, and the ſaid T. P. and T. D. by their 
The Bihop's Attorney aforeſaid, appear. And the ſaid Famer Biſhop of Lincoln, 
Beturn, Hy his Letters Patents, (under Seal) hath certjfy'd to the Juſtices 
here, that He (by Virtue of the Writ aforeſaid to him directed, 
3 upon 
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upon ſearching the Regiſters and other Remembrancers of him and | 
his Predeceſſors, late Biſhops of Lincoln, and rightly arid duly ob- 
ſerving all other Matters ſpecify'd in the ſaid Writ, belonging to his 
Paſtoral Office in this Particular, and what the Eccleſiaſtical Laws 
direct; and alſo calling before him the proper Parties for that Pur- 
poſe) hath cauſed diligent _—_ to be made of the Truth of the 
Matter of and concerning thoſe Iſſues mention'd in the ſaid Writ : 
By which he hath plainly and evidently found by legal Proofs, and 
other Things requiſite in this Caſe : And the {ſaid Biſhop hath certi- 
fied to the Juſtices here, that the ſaid J. P. on the 2oth Day of No- 
vember, in the Year of our Lord 1671, at B. in the County of H. 
within the Dioceſe of Lincoln, by William late Biſhop of that Dio- 
ceſe, at the Preſentment of his ſaid late Majeſty King Charles II. was 
admitted and inſtituted into the Church of S. aforeſaid : Thetefoze The Judg- 
it is adjudged, That his ſaid preſent Majeſty Recover againſt the went. 
faid T. B. and T. D. his Preſentation to the Church of S. aforeſaid, 
and that he have a Writ to the Biſhop, that he, notwithſtanding the tarit to the 
Diſclaimer of the ſaid T. P. and J. D. although the ſaid T. D. be Bichop. 
admitted, inſtituted and induced into the ſaid Church, remove the 
ſaid T. D. therefrom, and without Delay admit a fit Parſon thereto, 
on the Preſentment of his ſaid preſent Majeſty : And be the ſaid 
T. P. and T. D. amerced, (or in the Mercy, &c.) 
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— And the ſaid Biſhop and Henry Wilſon, by William Tolland their That the ſain 
Attorney, come and defend the Force and Injury, when &c. and Edward Earl 
pray Judgment of the Writ aforeſaid, becauſe they ſay, that the ſaid gf our 4 
Edward Earl of Bedford, before the Day of the iſſuing forth of the tozmer writ, 
Writ aforeſaid, (to wit) on the 23d Day of May, in the loth Year 
of the Reign of his preſent Majeſty, in his Majeſty's High Court of 
Chancery, then being at Weſtminſter in the ſaid County, ſued out 
againſt the ſaid Biſhop, another Writ of our ſaid Sovereign Lord the 
King, of Quare Impedit, directed to the then Sheriff of the County 
of Devon aforeſaid: By which Writ, the ſaid Sheriff was directed. Tye writ, 
to command the ſaid Biſhop, by the Name of William Biſhop of 
Exeter, that he ſhould inftantly and without Delay, permit the ſaid 
Earl, by the Name of Edward Earl of Bedford, to preſent a fit 
Parſon to the Church of Elle, otherwiſe Buckland Fille Weſt, which 
was then vacant and in his Gift, as he alledged, and whereupon he com- 
plained that the ſaid Biſhop unjuſtly diſturbed him; And that unleſs 
he ſhould ſo do, and if the ſaid Earl ſhould give the ſaid Sheriff Se- 
curity that he would proſecute his Complaint, then the faid Sheriff 
ſhould ſummon, by good Summoners, the aforeſaid Biſhop, that he 
ſhould be before his Majeſty's: Juſtices here (to wit) at Weſtminſter 
aforeſaid, in fifteen Days from the Day of the Holy Trinity then 

next enſuing, to ſhew Cauſe why he had not ſo done, and that he 

* ſhould have there the Summoners and that Writ : At which fifteen - 

Days of the Holy Trinity the ſaid Edtard Earl of Bedford appear d 
before Sir Edtward Coke, Kt. and his Brethren, then Juſtices of his 
Majeſty's Court of Common Pleas here (to wit) at Weſtminſter afore- 
ſaid, by Thomas Atkins then his Attorney : And Sir Tho. Wiſe, Kt. The Return, 
being then Sheriff of the ſaid County of Devon, returned to the | 
Juſtices here, the Writ directed to him in the Manner aforeſaid, 
ſerved and executed in the Manner following, that is to ſay, That 

Part II. 8 | the - 
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his Eſſoin till on the Ofave of St. Michael then next following: At 
The Appear⸗ Which Day, came here as well the ſaid Edward Earl of Bedford, by 
ance at the his Attorney aforeſaid, as the ſaid Biſhop by Phineas May then his 
Dar. Attorney: Whereupon the ſaid Edward Earl of Bedford, in decla- 
ring upon the former Original Writ aforeſaid, againſt the ſaid Biſhop, 


The Decla- therein alledged, That whereas Francis late Earl of Bedford, Grand- 
That f late father to the ſaid then Earl, was ſeiſed of the Manor of Tawton, 


Earl ot : B. otherwiſe Biſbops Tawton, with the Appurtenances, in the Count 


1 aforeſaid, to which the Advowſon of the ſaid Church then belonged, 


which 8c: in his Demeſne as of Fee; and being ſo ſeiſed thereof, he the ſaid 
and by an Earl, on the 20th Day of Fly in the 27th Year of the Reign of 
25 Jah e her late Majeſty Queen Elizabeth, at Weſtminſter in the C f 
20 July, 2) her. late Majeſty Queen Fligaberh, at eſtminſter in the County o 
Eliz, Middleſex, by an Indenture made between the ſaid late Earl, by the 
Name of the Right Honourable Francis Earl of Bedford, Knight of 
the Moſt Noble Order of the Garter, of the one Part ; and George 
Earl of Cumberland, Ambroſe Earl of Warwick, Knight of the Moſt 
Noble Order of the Garter, Sir rem Drurye, Kt. Charles Morriſon, 
and Nobert Deale, Eſqrs. of the other Part, (a Counter-part whereot 
; 2? ſealed with the Scal of the ſaid late Earl of Bedford, he the ſaid 
Eduard now. Earl of Bedford brings into this. Court, dated the ſame 
In Conftde- Day and, Year), as well in Conſideration of a Jointure to be made by 
— 4 the ſaid late Earl, to Bridget Counteſs of Bedford, then Wife of the 
ſaid late Earl, as for the better compleating, aſſuring, and confirm- 

ing of the ſaid Jointure to the Counteſs aforeſaid, by the ſaid late 

Earl before that Time made, as alſo for the Advancement of the 

... ... Heirs Male of the Body of the ſaid late Earl of Bedford to be be- 
© gotten, and alſo for divers other Conſiderations him the ſaid late Earl 
thereunto eſpecially moving, .covenanted, granted, and agreed, for 

him and his Heirs, to and with the ſaid Earl of Cumberland, Earl of 
Warwick, Drew, Cs, and Robert, and their Heirs, and every of 
Covenanted them. That he the ſaid Earl, his Heirs and Aſſigns, immediately 
to ſtand ſei- after the Sealing and Delivery of the {aid Indenture, would ſtand 
led to the Uſe and be ſeiſed of the Manor aforeſaid, with the Appurtenances, to 
for Life. which Ge. (Amongſt other Things) to the Uſe of the ſaid late Earl 
without Im: of. Bedford, for and during his natural Life, without Impeachment 
Pe meeeOf, Waſte; and after the, Deceaſe of the ſaid late Earl, then to the 


\ 3 


mainder to Uſe of the ſaid Bridget then Counteſs of Bedford, for and during 


* 


the Uſe of her natural Life, and after the Deceaſe of the ſaid Counteſs, to the 
ho "Lie of Sir Fra lei Ruſſel, Kt. eldeſt Son of the ſaid Earl of Bedfird, 
mainder zo . and the Heirs Male of the body of ths 15 n e en. 
rs law, fully to be begotten ; and for Default of Tych, Iſſue, then to the 
Mate of bs Uſe of Sir, 7127 Ruſt, Kr, another of the, Song of the {aid lat 
_ Body, Me. Earl, and the Heirs Male of the Body of the laid William law full 
r Pace then to. dhe Uſe of 
Son, and the the Right. Heirs of the ſaid late Earl;of Bedford for ever. By Vir- 
* — tue whereof, and by Force of àn Act made and publiſhed in the 


Parliament of his late Majeſty, King Henry the Eighth, at V. eſimin- 
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ſter aforeſaid, in the County of Middleſex, on the 4th Day of Fe- And fo: De- 
bruary, in the 27th Year of his Reign, for transferring Uſes into fault of ſuch 
Poſſeſſion, the ſaid Francis late Earl of Bedford, Grandfather to the roy Sarge 
faid then Earl, was ſeiſed of the Manor aforeſaid, with the Appur- of the ſaid 
tenances, to which G. (amongſt other Things) in his Demeſne as ute Cart. 
of a Freehold, for the Term of his Life, the Remainder thereof, RR, 
after the Deceaſe of the ſaid Earl, to the Counteſs. his then Wife, and of the 
for the Term of her natural Life; the Remainder thereof, after —_— 
the Deceaſe of the ſaid Counteſs, to Sir Francis Ruſſel, Kt. Lord faid lateEarl 
Rifſel, eldeſt Son of the ſaid late Earl of Bedford, and the Heirs d 
Males of the Body of the ſaid Francis Ruſſel, lawfully to be begot- Remainder 
ten, Remainder thereof, for default of ſuch Iſſue, to Sir William to hi Wite | 
Ruiſſel, Kt. another Son of the ſaid late Earl, and the Heirs Males of * Uſce 
the Body of the ſaid William Ruſſel, lawfully to be begotten ; and “ before. 
for Default of ſuch Iſſue, to the Uſe of the right Heirs of the ſaid 

Francis late Earl of Bedford for ever. And Francis late Earl of 

Bedford the Grandfather, being ſo ſeiſed of the ſaid Manor, with 

the Appurtenances, to which G. in the Form aforeſaid, the 
Remainder thereof above limited, expectant in the Manner afore- 

ſaid, the ſaid Francis late Earl of Bedford dy'd at Buckland Fille, That F. the 
otherwiſe Buckland Fille Weſt aforeſaid, ſeiſed of ſuch his Eſtate ſaid late Eari 
therein; after whoſe Deceaſe the ſaid Counteſs enter'd into the ſaid yhote Death 
Manor, with the Appurtenances, to which &. and was thereof the Counteſs 
ſeiſed in her Demeſne as of a Freehold, for the Term of her Life, (ner? and 
the Remainder thereof, after the Deceaſe of the ſaid Counteſs, to prac 
the ſaid Francis Lord Rigſſel, and the Heirs Males of his Body law- 

fully to be begotten, the Remainder thereof further expectant, as 

above limited in the Manner aforeſaid : And afterwards the ſaid 

Counteſs dy'd at Buckland Fille, otherwiſe Fille Weſt aforeſaid, ſeiſed and that ve 
of ſuch her Eſtate therein; after whoſe Deceaſe, the ſaid Francis dy'd, and F. 
Lord Ruſſel entered into the Manor aforeſaid, with the Appurtenances, tbe eldeſt 
to which G. as into his Remainder thereof, and was ſeiſed thereof — 
in his Demeſne as of a Fee Tail, (to wit) to him and the Heirs 2 
Males of his Body lawfully to be begotten, the Remainder thereof 

further expectant in the Manner aforeſaid. And the ſaid Francis | 
Lord Ruſſel, being ſeiſed of the Manor aforeſaid, with the Appur- That F. the 
tenances, to which Oc. in the Form aforeſaid ; the Remainder py 
thereof expectant as above limited in the Manner aforeſaid, he the Don had 
ſaid Francis Lord Riſſel had Iſſue of his Body lawfully begotten, the — 
ſaid Edward now Earl of Bedford. And afterwards the ſaid Francis and that thi 
Lord R1ſſel dy'd at Buckland Fille, otherwiſe Buckland Fille Weſt ſaid Plain- 
aforeſaid, ſeiſed of ſuch his Eſtate therein; after whoſe Deceaſe, the — ten de 
ſaid Manor with the Appurtenances, to which Cc. deſcended to the 2 — to 
ſaid Edward now Earl of Bedford, as Son and Heir Male of the the Plaintiff, 
ſaid Francis Lord Ruſſel, of his Body begotten, Whereupon the whereby he 
{aid now Earl enter'd into the ſaid Manor with the Appurtenances, enter d, and 
to which &. as was thereof ſeiſed in his Demeſne as of a Fee Tail, was * 
(to wit) to him and the Heirs Males of his Body lawfully to be 
! begotten ; the Remainder thereof further expectant, as above limited 

in the Manner aforeſaid. And the faid now Earl being ſo ſeiſed of 

the ſaid Manor with the Appurtenances, to which Gc. in the Form 

aforeſaid, the Remainder thereof expectant as above limited. in the That 
Form aforeſaid, the ſaid Church became vacant by the Death of Church be- 
ans — Wheeler, *"* vacant, 
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—— Wheeler, Clerk, then laſt Incumbent, whereby the ſaid now 

Ind the Earl preſented to the ſaid Church, being ſo vacant, one Fohbn Hop- 
Plaintiff pie» ing, his Clerk, who, at the Preſentation of the ſaid Earl, was ad- 
fented J. fl. mitted and inſtituted therein, in Time of Peace, in the Time of his 
preſent Majeſty ; and the ſaid Earl being ſo ſeiſed of the ſaid Manor 

with the Appurtenances, to which &. in the Manner aforeſaid, the 
Remainder thereof expectant, as above limited in the Form aforeſaid, 

That the the ſaid Church became vacant again by the Death of the ſaid obs 
Church be: Hopkins, and was then vacant, and for that Reaſon the ſaid now Earl 
by che Heath becanie entitled to preſent a fit Parſon to the ſaid Church; and the ſaid 
of the laid Biſhop unjuſtly diſturbed him, whereupon he then declared, that he 
he che tai Was injur'd, and had ſuſtained Damage to the Value of three hun- 
Plaintiff de- dred Pounds, and thereof he brought his Suit, Gc. Together with 
—_ entitled this, that the ſaid Earl was then willing to verify, that he was the 


with an 1. Son and Heir Male of the Body of the ſaid Francis late Earl of 
verment that Bedford, And the ſaid Bifhop by his then Attorney aforeſaid, de- 


2 fended the Force and Injury, when &c. and ſaving to himſelf all 


and all Manner of Exceptions and Advantages whatſoever, as well 

to the Writ as Declaration aforeſaid, craved Leave to imparle here, 

Speeial Im- till on the Octave of St. Hillary then next enſuing: And he had it, 
parlance. Oc. The ſame Day was given to the ſaid Edward now Earl of 
Bedford, to be here, &. as by the Record and Proceſs thereof, now 

remaining in this Court of our ſaid Sovereign Lord the King, it 

doth and may more fully appear. And the ſaid Biſhop and Henry 
Averment of 1/71/01 ſaith, That the ſaid Francis late Earl of Bedford above recited 
75 by the ſaid Biſhop in his ſaid Declaration, and the ſaid Francis late 
ſon of the Earl of red, above mention'd in the ſaid Declaration of the ſaid 
Plaintiffs Earl againſt the ſaid Biſhop and the ſaid Henry Wilſon, are one and 
Gzandfathr+ the ſame, and not different Perſons : And that the ſaid John Hopkins 
The like of Named in the above recited Declaration aforeſaid by the ſaid Biſhop, 
the Jncum- and the ſaid Fobn Hopkins above named in the ſaid Declaration of 
— #, mg the now Earl againſt the ſaid Biſhop and the ſaid Henry Willſon, 
are one and the ſame, and not different Perſons : And that the ſaid 

The tike of Vacancy of the Church aforeſaid, by the Death of the ſaid Jahn 
the Avoid Hopkins ſpecify'd in the ſaid Declaration above recited by the ſaid 
; Biſhop, and the ſaid Vacancy of the Church aforeſaid, by the 
Death of the ſaid Fobn Hopkins above ſet forth in the ſaid Declara- 

tion of the ſaid Earl againſt the ſaid Biſhop and the ſaid Henry Wil- 

.: ſon, are one and the fame, and not different Vacancies: And that 

The like ot the ſaid Diſturbance ſuppoſed in the ſaid former Writ of Quare Im- 
the Diſtur- heclit and Declaration made thereon, to have been done by the ſaid 
. Biſhop ; and the ſaid Diſturbance above ſuppoſed in the ſaid Writ, 
- ., Whereupon the ſaid preſent Earl of Bedford now declares, and in the 

- ſaid Declaration likewiſe ſuppoſed to have been done by the ſaid 

Biſhop, are one and the ſame, and not different Diſturbances : 

and that the And that the ſaid former Original Writ of Qnare Impedit is now 
garit is now depending in this Court, not diſcontinued, diſcuſſed, or determined; 
depending. and this they are ready to verify: Wherefore: they pray Judgment 
of the ſaid latter Writ fued out, whereupon the ſaid preſent Earl 

of Bedford now declares, pending the former Writ in this Court, 

- not. diſcontinued, diſcuſſed, or determined, and that it may be aba- 


ted, Oc. 
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And the ſaid Edward now Earl of Bedford faith, That his 8 
aforeſaid, whereupon he now declares, ought not, for any Reaſon | 


above alledged, to be abated, becauſe, proteſiing that on the Day of Pꝛoteſtation 
the iſſuing forth of the ſaid Writ, the ſaid former Original Writ of * * 
Quare Impedit above ſpecity'd in the Plea aforeſaid of the ſaid Biſhop now depend: 
and Henry, is not now depending in this Court of our ſaid Sovereign ing. 

Lord the King, For Plea the ſaid Earl faith, that after the iſſuing - 

forth of the faid former Original Writ, (to wit) on the 6th Day of Fo: Plea, 
December, in the 12th Year of the Reign of his preſent Majeſty, the - ob. hs 
ſaid Church of Buckland Fille, otherwiſe Buckland Fille Weſt, being vacant, and 
then vacant and fo continuing; and the ſaid now Earl, by Virtue tbe 1 4 
of the ſaid Indenture above ſpecify'd in the Declaration aforeſaid, * 4 
and by Force of the ſaid Statute for transferring Uſes into Poſſeſ- tute of Gles, 
ſion, being then ſeiſed of the ſaid Manor of Tawton, otherwiſe 

Biſhops Tawton, with the Appurtenances in the ſaid County of 

Devon, to which the Advowſon of the Church aforeſaid then did 

and now doth belong, in his Demeſne as of Fee Tail, (to wit) to 

him and the Heirs Male of his Body lawfully to be begotten ; the 
Remainder thereof, for default of ſuch Iſſue, to the ſaid Sir Villiam 

Ryſſel, Kt. and the Heirs Male of his Body lawfully to be begotten ; 

the Remainder thereof further expectant, for Default of ſuch Iſſue, 

to the right Heirs of the ſaid Francis late Earl of Bedford for ever ; 
he the ſaid now Earl, on the ſaid 6th Day of December, in the 12th 

Year of the Reign of his preſent Majeſty, at Buckland Fille, other- 

wiſe Buckland Fille Weſt aforcſaid, preſented to the ſaid Church then preſented . 
vacant, to the ſaid Biſhop then being Ordinary of that Church, one page ing 
Henry Curtys his Clerk; and the ſaid Earl then and there pray'd and hop to ad- 
required the ſaid Biſhop, that he the ſaid Biſhop would admit and 2 
inſtitute the ſaid Henry Curtys to the ſaid Church, which the ſaid ev, 
Biſhop then and there totally refuſed to do ; which Refuſal of the 

ſaid Biſhop is the ſame Diſturbance whereof the ſaid now Earl hath 

brought his Writ aforeſaid, and whereupon the ſaid Earl now De- 

clares : Mithout this, That the ſaid Diſturbance above ſpecify'd in and a Tra- 
the ſaid formerWrit of Quare Impedit and Declaration aforeſaid, to have 4 * — 
been made by the ſaid Biſhop, and the Diſturbance aforeſaid, above bance in the 
ſpecify'd in the Writ aforeſaid : Whereupon the ſaid now Earl of Declaration, 
Bedford here declares, and in the Declaration aforeſaid above made, 3 recited 
thereon to have been done by the ſaid Biſhop and Henry Wilſon, are in the Plea. 
one and the {ame Diſturhance as the ſaid Biſhop and Henry have above 

alledged, and this he is ready to verify : Wherefore he prays Judgment, 

and a Writ to the Metropolitan, &c. A Demurrer, and Joinder Winch. 893, 
in Demurrer, and Judgment for the Defendants, 894, 8g5- 
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| 2 Plea by 
The Biſhop diſclaims all Title but as Ordinary; and the Incumbent on 
pleads thus : is Parſon of 
And the faid I. S. pleads, that he is the Parſon of the ſaid —_— 5 
Church, inducted therein on the Preſentation of J. S. Gent. who the Preſent- 
is now alive, (to wit) at G. aforeſaid: And that the ſaid T. S. ought 2 of T. S. 
not to have his Action againſt him, becauſe he ſaith, That long won B. 
before the ſaid S. A. had any Thing in the Advowſon of the ſaid had any - 
Church, one P. B. the laſt Prior of the late diſſolved Priory of C. My TA 
in the County of Bedford, was ſeiſed of the ſaid Advowſon of fon, 
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rhe. tate; the the ſaid Church, as in Groſs, by itſelf as of Fee and Right, in Right 

and of his late Priory aforeſaid; and he being ſo ſeiſed thereof, preſented 
xozy” of c to the ſaid Church then vacant G. D. his Clerk, who at the Preſen- 
a . tation of the ſaid late Prior, was admitted, inſtituted, and inducted 
vowfon in therein, in Time of Peace; in the Reign of our late Sovereign Lord 
„ Henry the Eighth, late King of England : And the faid late Prior 
b. his Clerk, being ſeiſed of the Advowlſon' of the faid Church in the Manner 

aaforeſaid, he the ſaid late Priot, on the firſt Day of May, in the 
That rye - Zoth Year of the Reign of his faid Majeſty King Henry the Eighth, 
Fand 1 with the Aſſent and Conſent of the ſaid late Priory and Convent, by 
che Pep their Deed in Writing, ſealed with the common Seal of the ſame 
Aab Cendent, [ate Prior and Convent, granted to A. B. then Biſhop of L. aforefaid, 


* 


gran the the ſaid Advowfon of the faid Church, for the firſt and next Ad- 
ou 2 A 1 1577 2 it mould happen firft and next ar va- 
n 2129 cant, by Death, Reſignation, Deprivation, or in any other Manner 
Tbat the Bi⸗ liowledvet : by Megs of which Grant, the ſaid "Biſhop was poſ- 
ſhop made his ſeſſed of the ſaid Advowſon of the ſaid Church, for the faid firſt 
A. _ next Vacanc moe 3, 0d oh. lo 4 mY _ 

ment, and afterwards, on the faid firſt Day of May, in the Year of our Lor 
- 4 57 1530, at G. aforefajd,. made ol Laſt Will and Teftament in Wri- 
tor thereof, ting, arid conſtitured and appointed G. B. Executor thereof, and af- 
. terwards dy'd there, poſſeſſed of the ſaid Advowſon of the ſaid 
That G. B. Church in the Manner aforeſaid ; after whoſe Death, the faid G. B. 
the E * took upon him the Burthen and Execution of the ſaid Will, and 
T1 2 proved the ſame in due Form, accordin to the Eccleſiaſtical Laws 
was bp Mit- of this Kingdom of England ; by Reafon whereof, and by Virtue 
tne ehered; of the Execution of che faid Will, the ſaid G. B. was poſſeſſed of the 
FR. © faid Advowſon of the (aid Church, for the faid firſt and next Va- 
Sets forth cahcy thereof. And the ſaid T. S. faith, That by an Act of Parlia- 
the Alt of ment made arid provided, in the Parliament of his ſaid late 2 1 
id- 
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ſolved 9o: King Henry the Eighth, held at Weſtminſter in the County of 
naſteries. Yleſex, in the 27th Year of his Reign, it was, amongſt other Things, 


* All and ur ſuch Monaſteries, Priories, and other Religious 


An Svet: * Abbots, Priors, Abbelſes, and other Governors of ſuch 'Monaftertes, 
ment; that > © Priories, and other Religious Houſes then had or ought to have the 


DN 


id Statute, had not, in Right of his fad late Prfory, in Lands, 
per Ann. * 3 EY Te TP nts, | 
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G. D. ancy of che faid Chur the Death of tho fad rom. | 
of the faig . ſt and next Vos ens -. Death of the (aid. Coe. the 
ſaid, by — made to the ſaid Biſhop, in ** {aid Grant came - Mea 
Nh he ee 22 
ing H. Peace, in the Rei 0 nſtituteck Th G 
Rs IS. 
aforeſaid, d 7 | : n e Church af +" ak ig 4 @- the c - into, 
Wurf whoſe bn id —_— ſeiſed of pres 3 Church. 9 
d to — Advowſon of : e thereof, dem 
ay > = wb e 2 the N King BR That the Id- 
y Reaſon whereof, th ir of the {aid late King 1 of Eng- — de. 
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Fee and Right, in Ri of the faid Church as 1 rxth was {eiſed by Beafon 
| ight, in Right of hi as in Groſs by itſel whereof he 
ſeiſed the ſaid lat 8 his Croun of E * tre f, as of be rede he 
322 late King Edward , ngland ; and bei 7 ecame leiſed 
nite aebi f of ard the Sixth, afterwards dy eing ſo and being 0 
iſſuing; > of ſuch Eſtate wi g dy'd at Weſt- ſeiſed, he af- 
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d. as Sift | Lady Queen Eli ſaid Advow-- 
Mary, by — 4s „as Sifter and Heir of the ſai zabeth, ſon deſ 
: Sy of the ſaid zabeth, late Queen of bein that 
in Groſs by itlelf, $ p id Advowſon of the ſaid n of being thereby 
England ; and being ſo Fee and Right, in Right of! Church as feſed in| 
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LL. and of eace, in the Time of and inſtituted Death of 
„ and afterwards the fai the ſaid late B. the pie: 
— _ W. by 1 ay who was ab 
her 3 F = the ſaid None 198 ſaid late 4 
r Clerk, who, at the Preſentation one K. R. therein, 
aired, nf, nd intact in he fame, i che Tie of Pac . 
rake paſtor nr he ſai te Queen Elizabeth | ime of Peace, fav © the 
CCC 
Church b än "up 2n the. Ma Ts 0" O08 y the 
Church owes rag robe Dok of any» Nr þ 
ſenting to the ſaid Ch 7 E 1 LS. A. not h 855 „K. a t id ueen Eliza- 
A urch, but by Uſurpati aving a Right of pre- prelstib « 
Queen Elisabeth, preſented to os oa 8 _ the faid alu 
urch ſo vacant the ſaid — 
R. 8. hs b 


25 Nuare Impedit 


That the K. S. his Clerk, who at the Preſentation of the ſaid S. A. was ad- 


Church again mitted and inſtituted therein, in Lime of Peace, in the ſaid Reign 
became va⸗ 


* of the ſaid late Queen Elizabeth ; and the faid late Queen Eliza- 
Death of the eth being ſeiſed of the ſaid Advowſon of the ſaid Church in the 
oY ay Manner aforeſaid, dy'd at Weſtminſter aforeſaid, ſeiſed of ſuch 
— — up- Eſtate thereof, without Heirs of her Body iſſuing; after whoſe 
on . Queen Deceaſe, the ſaid Advowſon deſcended to our Sovereign Lord Fames, 
* now King of England, as Couſin and Heir of the ſaid late Queen 
That after- Elizabeth, by Reaſon whereof, the ſaid now King became ſeiſed 
Auen Eliz. Of the ſaid Advowſon of the ſaid Church, as in Groſs by itſelf, as 
bah dy'd, and of a Fee and Right, in Right of his Crown of England ; and being fo 
the Advow- ſeiſed, the ſaid now King afterwards (to wit) the 24th Day of Fune, 
2 in the 18th Year of his Reign, at Weſtminſter aforeſaid, by his Let- 
as Couſln ters Patents, (which the ſaid T. brings here into Court, under 
. * the Great Seal of England, dated at Weſtminſter aforeſaid, the ſame 
Means Day and Year) granted to the ſaid F. S. the firſt and next Ad- 
theneen ug vowſon, Donation, Free Diſpoſition, and Right of Patronage of the 
1 4. came aid Church, to Have, Hold, enjoy, Exerciſe, and Occupy the ſaid 
Aud being ſo Advowſon, Free Diſpoſition, and Right of Patronage of the ſaid 
pert ug Church, to the ſaid J. S. his Executors, Adminiſtrators and Aſſigns, 
rents, grant- for the firſt and next Vacancy of the ſame only, ſo that it ſhould be 
828 lawful for the ſaid J. S. his Executors, Adminiſtrators, and Aſſigns, 
to the laid to Preſent a proper and fit Parſon to the ſaid Church, when and as 
Defendant, ſoon as it ſhould firſt happen to become vacant by Reſignation, Death, 
| Ceſſion, Renunciation, Deprivation, or in any other lawful Manner, 

as by the ſaid Letters Patents, amongſt other Things, more fully 
. appears; by Virtue of which Letters Patents, the ſaid J. S. was 
That the polleſſed of the ſaid Advowſon of the ſaid Church, for the firſt and 
Church an, next Vacancy of the ſame. And the ſaid F. S. being ſo poſſeſſed 
bi ths Death thereof, the ſaid Church became vacant by the Death of the ſaid 
of R.S. K. S. which Vacancy of the ſaid: Church, by the Death of the ſaid 
cahereupon R. S. was the firſt and next Vacancy of the ſame Church, after the 
the laid De- ſaid Grant made by his ſaid preſent Majeſty ro the ſaid J. S. by his 
os Letters Patents in the Manner aforeſaid ; by Reaſon whereof, the 
the other De- ſaid 7. S. preſented to the ſaid Church ſo as aforeſaid vacant by the 
kendant, who Death of the ſaid R. S. T. S. his Clerk, who at the Preſentation of 
1 the ſaid 7. S. was admitted, inſtituted and inducted in the ſame, in 
and indutted, IL'ime of Peace, in the Reign of his preſent Majeſty, And the ſaid 
Rec and che I. S. the Parſon, inducted into the ſaid Church before the Time of 
pꝛeſent Jn- iſſuing forth of the ſaid Original Writ of the ſaid S. A. was and yet 
cumdent. js in the ſame, on the ſaid Preſentation of the ſaid J. S. and this he 

is ready to verify: Wherefore he prays Judgment, whether the ſaid 


S. A. ought to have his Action againſt him, &c. | 


Replication. And the ſaid S. A. as to the ſaid Plea of the ſaid Biſhop above 
pleaded, foraſmuch as the ſaid Biſhop claims not any Thing in the 
23 Pꝛaper of {aid Church, or in the Advowſon thereof, but the Admiſſion, Inſti- 
Judgment on tution, and Induction of the Parſons to the ſaid Church as Ordinary 
14 crndg of the ſaid Church, and whatever other Rights belong to an Ordi- 
"AY nary, prays Judgment, and a Writ to the Biſhop, &c. Therefore it 
Judgment is adjudged, that the ſaid S. A. do recover his Preſentation to the ſaid 
— — an? Church againſt the ſaid Biſhop, and that he may have a Writ to the 
— ſame Biſhop, that notwithſtanding the Diſclaimer of him the ſaid 


Eiſhop, 2 Biſhop, 
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Bithop, he do admit a tit Parſon to the laid Church, at the Preſenta- with a Ceſſfu 

tion of the ſaid S. A. Oc. but let Execution thereof be ſtayed 'till Excauio, &c. 

the {aid Plea between the ſaid S. A. and the ſaid T. S. ſhall be deter- Nini de mi. 

mined : And the ſaid Biſhop is not to be amerced, becauſe he excu- fricorcia. 

{es himſelf from any ſpecial Diſturbance, & And as to the ſaid 

Plea of the ſaid J. S. above pleaded in Bar, the ſaid S. A. ſaith, 

That he, for any Thing before alledged, ought not to be precluded 

from having his ſaid Action againſt the ſaid J. S. for the ſame, becauſe, 

Pꝛoteſting that the ſaid late Queen Mary was not ſeiſed of the Ad- Pꝛoteſting 

vowlon of the ſaid Church as in Grols by itſelf, as of Fee and 1 

Right, in Right of her Crown of England; nor did ſhe die ſeiſed of ſeiſed. 

ſuch Eſtate therein, in the Manner and Form as the ſaid T. S. hath 

above alledged : Pꝛoteſting alſo, that the ſaid late Qneen Elizabeth Proteſting 

was not ſeiſed of tae ſaid Advowſon of the ſaid Church as in Groſs 2 3 = 

by itſelf, as of Fee and Right, in Right of her Crown of England, — 

nor did ſhe die ſeiſed of ſuch Eſtate therein, in the Manner and 

Form as the ſaid JT. S. hath above thereof alledged : Pꝛoteſting alſo, Pꝛoteſting 

that his ſaid preſent Majeſty was not ſeiſed of the ſaid Advowſon of Alo that . 

the ſaid Church as in Groſs by itſelf, as of Fee and Right, in Right 2 

of his Crown of England, nor did he grant the ſaid firſt and next 

Advowſon of the {aid Church to the ſaid J. S. in the Manner and 

Form as the ſaid T. S. hath above alledged : Fo2 Plea the ſaid S. A. Fo: Plea, 

ſaith, that true it is, that the ſaid late King Henry the Eighth, was tar, . mag 

ſeiſed of the ſaid Advowſon of the ſaid Church as in Groſs by itſelt, ſciſed, ; 

as of Fee and Right, in Right of his Crown of England; and being 

ſo ſeiſed, dy'd at Weſtminſter aforeſaid, ſeiſed of ſuch his Eſtate and dy'd ſei- 

therein; after whole Death, the {aid Advowſon of the ſaid Church 1 

deſcended to the ſaid late King Edward the Sixth, as Son and Heir ton deſcended 

of the ſaid late King Henry the Eighth; by Reaſon whereof, the ſaid to n. Eau. 6. 

late King Edward the Sixth became ſeiſed of the ſaid Advowſon of | 

the ſaid Church as in Groſs by itſelf, as of Fee and Right, in Right 

of his Crown of England, as the ſaid J. S. hath above in Pleading 

alledged. But the ſaid S. A. farther faith, that the ſaid late King 

Edward the Sixth, being ſeiſed of the ſaid Advowſon of the Church 

in the Manner aforeſaid, the ſaid late King Edward the Sixth, after- 

wards, (to wit) on the 13th Day of une, in the 4th Year of his 

Reign, by his Letters Patents, (which the ſaid S. A. ſealed with the 

Great Seal of England, brings here into Court, dated the ſame Day Eut that &. 

and Year) of his ſpecial Grace and Favour, of his own Knowledge 3 

and meer Motion, and alſo by Advice of his Council, gave and — - 

granted to T. T. Gent. (amonſt other Things) the ſaid Advowſon of granted the 

the ſaid Church, To have and to hold, to the ſaid T. T. his Heirs f 

and Aſſigns for ever, to the proper Uſe and Behoof of him the ſaid in Fee, 

T. T. his Heirs and Aſſigns for evermore : By Virtue whereof, the By Uirtue 

ſaid T. T. was ſeiſed of the ſaid Advowſon of the ſaid Church as in N 

Groſs by itſelf, as of Fee and Right: And being ſo ſeiſed, the ſaid frifed of = 

T. T. afterwards, (to wit) the 27th Day of June, in the aboveſaid ſaid Avom- 

ath Year of the Reign of the (aid late King Edward the Sixth, at G. len, 

aforeſaid, by his Deed in Writing, ſealed with the Seal of the ſaid 

T. T. (which Deed he the ſaid S. A. now brings into Court, dated the 

ſame Day and Year) granted to one P. A. Gent. and Fane his Wife, and granted 

the ſaid Ad vowſon of the ſaid Church, To have and to hold to to . _ 

the ſaid P. 4. and J. and the Heirs of the ſaid P. for ever; by n 
Part II. U = —woRey 


— 


* 


9 
” 

— 
—_— 


_ "Quare Impe 
II. 


: fad Advow- 
ſed of the d P. as 
ind J. were jw wh the rife and 
ſaid P. _ by 1 of gh: the {aid 
Reaſon 45 e gr _ 77 the ſaid dy'd at G. c the {41d 
ane . {ed o 
The oy 5 _ 40 bing 8. = gar ** ** of * # gar 
bein d J. 0 4 : P. an . r afor 2 | b itlelt, id Cl f 
the A {aid Manne! d her, an. Groſs by aforeſaid. fon o 
DES the h in the ſurvive h as in d at G. id Advow f the 
became ſur- Churc ſaid P. id Churc wards dy the ſai Heir o 
ſeiſed by d the f the ſai fed. after ſe Death, Son and F 4 af tho 
5 an wſon O . ſo ſei ed, r whole S A. as me ſeiſe f Fee 
3 Ad vo nd being of; afte he ſaid 5 1 beca , (elf as O U 
44 Right; ar te there ded to t ſaid &. s by itſelf, acant by 
— Son ſuch his oa afon where, 3 48 4 Se _— 5 Space . 
S. A. as the ſai by Rea ſaid he ſai vacant id D. no | 
County by- ſaid A ht; and bei d D. H. a fter the De r collate Right of pr: 1 
came cath nd Rig > the ſai OTC, A ſented 0 of the the {al | 
by the Death | 14 and more. me pre whereof, crued to and 
* the Months : that In Reaſon acant, ac ative, 
Fn * — . 1 Bene a Church — Roy EY a 8 
ſented of e. — 8 Readon 8 aer 1 
tre be, 2 ating aloe Elicabeth, 4 ſaid ae as —_ * 1 devol- 
Lapſe ev late 2 belonged 4 Church, oy =: 3 mo_ "If pk 
38 therefore i the ſai t Turn: ſaid Churc the ſaid , was ad- 
Elizaber lon to for tha to the eſaid, lizabeth, W the 
fit Par! H. nted : s afor een Ei ce, in th 
42 the i bb 2 ald i the Time aa y _ 
ſented — Quee her by tation o ſame, in ; and afte {aid B. ” as, 
her Clerh 9 . inſtitute Queen E Reſignation ſuch Reſig nd the 
1, / | ö 2 45. 
That * ted and laid late che free Notice o ot the Re he Ord 
piped anos Reig h became being ſo in the 2 id, duly gi on of t full 
gnation of ſaid C of Nov at G. a then be for the Sp Ms. 
the lad orice the {: 6th Day lizabeth, ſaid S. A. vacant 10 Manner rch 
— 2 on the Queen Eli to the ſa ntinued in the ſaid Chu c 
tho id late Church hurch co ice given to the litan o 
5 F wr Aa rt a pes x ter 
&. N. and the e, after nted or col lar y, Or eſenting L 
mained 18 Church 7 nd mor 7 in preſe Ordin ight of Pr he free Re 
S ae. Church 3 3 ' Perſon bei he Patron, I "her faid 
—_— No- I 8 no fit by th whereo , s aforeſa : ed to 1c late 
ter ſaid, (n at Time, Reaſon acant a n, accru the ſaid 
cy, - WIR s Church) Y ae my that 2 1 2 by 3 
Dae by — * of Queen 41 to the on + In * ation of ſame, in 
Eliza eligna⸗ ignat 2 eſty reſent id late Preſe in the | 
the * h late M Elizabeth p 2» the 4 at go inducted 
Cai e Queen e 77 Clerk, nfitured, an 
. en itted, i 
thereu d by ſaid as adm 
Lapſe bg late Qu 
ſaid K. 


lizabeth ; 
een E 

id late Qu 

| he ſaid 

in the Reign of t 
a f Peace, 

pho was the Time o 

thereupon 


he Deat pre- 
nt by 8 8. 4. to f » 
me we he ſaid thereof: 
ve ld Church i belonged rev bis Cle 24 
5 ds the ereof, ch, as T. hi ſaid S. 4. 
tee! Se and UNE WAR wrote wh ſaid bee ye ſaid we of the Time of 
dmjtted, dec. an R. by the | ted ſent the laid 
f dmrtte! 2 {: id A. 2 ſon to reſen he Pref { me, 1n 4 the a 
'and dy'd; pl fit Par | id S. A. p at t * the 4 b * an 
whereof, it ſent refore the RO N . 
belonged — DION Þ nll an bid late Que 
dent, and he 090 he Neon ef 
— A, * in oy 
53 adſyit- S 
td 


nſtituted bY A N Y Church in the M 
| J 
« 7 t 
] 8 . 
. & tc | 1. ö 
—— oF 3 1 


i... ah. —_—_—_— ———_cc—— ——_—_— Ow... 


Nuare Jmpedit. 79 


— 


ner aforeſaid, the ſaid Church became vacant by the Death of the and that the 
ſaid R. T. and yet is wcant, and for that Reaſon it now belongs to Church be- 
the ſaid S. A. to preſent a fit Parſon to the ſaid Church, and the ſaid by che Benth 
T. S. unjuſtly diſturbs him therein, as the ſaid S. A. hath above al- of xo 
ledged : Mithout this, that the ſaid late King Edward the Sixth wherefore it 
dy'd ſeiſed of the ſaid Advowſon of the ſaid Church, in the Man- 4-0. cog 
ner and Form as the ſaid T. S. hath above alledged ; and this he is with a Tra 
ready to verify: Wherefore, and foraſmuch as the ſaid T. S. hath Fa Ty 
above acknowledged the ſaid Diſturbance the faid S. A. prays Judg- feiſed. 
ment, and a Writ to the Biſhop, together with his Damages occa- 


ſioned by the ſaid Diſturbance, to be adjudged to him, &. 


And the ſaid T. S. pleads by Way of Rejoinder, that the ſaid Plea 1 
above pleaded by the ſaid S. 4. by Way of Replication, and the tion. Uk 
Matter contained in the ſame Plea are not ſufficient in Law for the 
ſaid S. A. to have his Action maintain'd againſt the ſaid T. S. and 
that he the ſaid T. S. is not under a Neceſſity, or bound by the Law 
of the Land, to give any Anſwer to the ſaid Plea pleaded in the 
Manner and Form aforefaid 5 and this he is ready to verify: Where- 
fore, for the Inſufficiency of the ſaid Replication of the ſaid S. A. 
in this Caſe, the ſaid T. S. prays Judgment, and that the ſaid S. 4. 


may be precluded from having his ſaid Action againſt him, &c. 


And the ſaid S. A. (inaſmuch as he hath above in his Replication Joinder in 
alledged ſufficient Matter in Law to entitle him to have his ſaid .. 
Action maintained againſt the ſaid T. S. which he is ready to verify; 
which ſaid Matter the ſaid T. & hath not deny'd, nor given any 
Anſwer to, but abſolutely refuſes to admit the ſame to be verify d) 
as before prays Judgment, and a Writ to the Biſhop, Oc. 


* — ah — — 2 


A Challenge to the Array of the Panel of 


FTurors. 


FTERWARDS at the Day and Place within contained, be- The Poſtea 
fore Sir William Dolben, Kt. one of the Juſtices of our Sove- 

reign Lord the King, aſſigned to hold Pleas before the King himſelf, 

and Sir William Gregory, Kt. one of his Majeſty's Barons of his 

Court of Exchequer, Juſtices of our ſaid Sovereign Lord the King, 
aſſigned to take the Aſſizes in the County of Tork, by Virtue of the 

Statute &*c. came as well the within named Sir Robert Sawyer, Kt. his 

ſaid Majeſty's Attorney-General, in his own Perſon, as the within 

named Stephen Soteton, by his Attorney within mentioned; and 
thereupon publick Proclamation being made in this Court, ec. And 

the Jurors of the Jury being called, likewiſe appearing. The ſaid The Chal- 
Stephen- Sowton dhallenges the Array of the Panel within written, enge. 
becauſe he faith, that the Town of Fowlton, otherwiſe Foroleſton, of 

the Neighbourhood whereof the ſaid Jury were returned, doth lie 

and at the Time of the Array of the Panel aforeſaid, was ſituate 

and lying within the Hundred or Wapentake of Dickring in the 


County 


1 * 1 4 
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County aforeſaid: And he further ſaith, that not any four of the ſaid 
Jurors in the Panel aforeſaid, have nor hh either of them any 
Thing within the Hundred or Wapentake of Dickring aforeſaid, nor 
at the Time of the Array of the Panel aforeſaid, did they dwell 


within the {aid Hundred or Wapentake ; and this he is ready to ve- 


rify : Wherefore he prays Judgment, and that the ſaid Panel may be 
quaſh'd, &. 


— — 


A Demurret And the ſaid Robert Sawyer, who &c. ſaith (or doth inſiſt) that 

to the Chal- the ſaid Challenge of the ſaid Stephen to the Array of the Panel 

W 88 aforeſaid, by the ſaid Stephen above alledged, is not ſufficient in Law 
to quaſh the Array of the ſaid Panel; and that he is not under a 
Neceſſity, nor bound by the Law of the Land to give any Anſwer 
to the ſaid Challenge, in the Manner and Form above alledged ; 
and this he is ready to verify : Wherefore he prays Judgment, and 
that the Array of the Panel may be aftirmed, &c. 


2 Joinder in And the ſaid Stephen (Inaſmuch as he hath above alledged a ſuffi- 
Demurrer, cent Challenge to the Array of the Panel aforeſaid, which he is 
ready to verify; which Challenge the ſaid Robert Sawyer doth not 
deny, nor in any wiſe give an Anſwer thereto, but totally refuſeth 
to admit the ſame to be verify'd) prays Judgment, and that the 
Array of the Panel may be quaſhed, G And thereupon the ſaid 
Challenge of the ſaid Stephen to the Array of the Panel aforeſaid 
The Judg- being view'd, and by the Juſtices here fullv underſtood, it appears 
— to the ſaid Juſtices here, that the Array of the ſaid Panel, in the 
good. Manner and Form as the ſame is arraigned and returned, is inſuffi- 
cient, and of no Force and Effect in Law, Therefo2e it is ad- 
judged, that the ſaid Panel be quaſhed, and made null and void: 
2 Venire de Therefore the Sheriff is commanded, that he do anew cauſe to come 


novo award- here, on the Octave of St. Hillary, Twelve, &c. to recognize in the 
8 Manner aforeſaid. 


JUDGMENTS 


JUDGMENTS 


AN 


[JUDICIAL PROCESS 
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The Form of pleading, whereby the Defendant (Archbiſhop) 


claims not any thing but as Ordinary ſede vacante of 
the Biſhoprick of Cheſter. 


Solomon Brown, their Attorney, come and defend the Force 
and Injury when, Gc. And the ſaid Archbiſhop admits that 


\ ND the faid Archbiſhop Gilbert, Elizabeth and Fobn, by 
the ſaid Church is within the Dioceſe of the Biſhoprick 


of Cheſter, within the Province of the Archbiſhop of York; and winch. 87: 


that he hath not, nor doth he claim to have, any Thing in the 
faid Church, or in the Adowſon thereof; but the Admiſſion, Inſti- 
tution and Induction of Parſons to the ſame Church, and other Things 
belonging to an Ordinary, as Ordinary of that Church when the 
Biſhoprick of Cheſter is vacant (or during the Vacancy - 4 the Biſhop- 
rick of Cheſter) and this he is ready to verify, wherefore he prays 
Judgment, whether the ſaid Edward ought in this Caſe, without a 
ſpecial Diſturbance aſſigned in the Perſon of the Archbiſhop, to have 
his ſaid Action againſt him, &c. 


A Default returned upon the Summons, and an At- 
tachment awarded, and a Default upon the Attach- 
ment the Bail amerced, and a Diftringas awarded. 


Norfolk R V. by J. V. his Attorney, offers himſelf on the 4th 
Day, againſt T. H. of B. Eſq, and T. F. Clerk, of a 

Plea, (or in an Action) that they permit him to preſent a fit Parſon to 
the Church ot which B. is vacant, and belongs to his Donation (or is in 
bis Gift) &c. And they did not appear, and the Sheriff was commanded 
that he ſhould ſummon them, &*c. and the Sheriff now returns, that 
they were ſummoned ; therefore Judgment of an Attachment that they 
be 45 on the Octave of the Purification of the bleſſed Virgin Mary, 
Ge. At which Day came here the ſaid R. by his ſaid Attorney, 
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and offered himſelf on the 4th Day againſt the ſaid T. and J. of the 
Plea aforeſaid. And they did not appear ; and the Sheriff was com- 
manded that he ſhould attach them, &c. and the Sheriff now returns 
that they are attached by Pledges (to wit) Jobn Doe and Richard 
Roc; therefore be they amerced, &c. and let them be diſtrained, 
that they be here on the Morrow of the Aſcenſion of our Lord, &c. 


A Default return'd upon the Diſtringas, the Bail amer- 
ced, and a Title {et out for a Writ to the Biſhop. 


R. TW. by F. A. his Attorney, offers himſelf on the fourth 
— Day of the Ries againſt J. B. Esch and J. F. Clerk, of a Plea (or 
in an Action), That they permit the ſaid R. V. to preſent a fit 
Parſon to the Church of B. which is vacant, and belongs to his Do- 
nation (or ig in his Gift) &c. And they did not appear, and the 
Sheriff was commanded that he diſtrain them, &c. and the Sheriff 
now returns, that each of them nennen his Chattels, to the 
Value of Twelve-pence ; and each of them is bailed by Pledges (to 
wit) J. L. and R. H. Therefore be they amerced, G. and there- 
Raſt. 525. upon the ſaid R. W. faith that T. S. was ſeiſed, Gc. ſo go onto 
make out a Title for a Writ to the Biſhop, To | 


Devon. i, F. N. by M. V. his Attorney tenders himſelf on the fourth Day, 
Againſt Huſ- againſt A. H. and J. his Wife, and J. P. Clerk, of a Plea, that 


— a they permit him to preſent a fit Parſon to the Church of F. which is 


tron, and the vacant and belongs to his Donation, (or #s in his Gift) and they do 
Jncumient» not appear, and the Sheriff is, as before, commanded that he diſtrain 
them, Oc. by all their Lands, ec. and that of the Iſſues, G&c. 
and that he thould have their Bodies here at this Day, (to wit) in 
| three Weeks from the Day of St. Michael; and the Sheriff now re- 
Diſtringas. turns, that the {aid A. and F. are diſtrained by their Chattels to the 
Value of (ſo much) and that the ſaid J. P. is diſtrained by his Chat- 

tels, to the Value of (ſo much) and that the ſaid A. and J. b 
mu themſelves, and the ſaid F. P. by himſelf, are bailed, by T. K. R. R. 
R. S. and R. TI. Therefore be they amerced, ec. and thereupon 
 _ the laid F. N. for his Title to preſent to the Church aforeſaid, in 
1 order to have a Writ to the Biſhop, faith that, @*c. (ſo go on and 
cu (% make out a Title to the Advowſon, concluding, thus) and for that 
Bail) Reaſon it now belongs to the ſaid 7. M. to preſent to the Church 
A Title foz a aforeſa1d, being vacant, and the ſaid A. J. and J. P. unjuſtly diſturb 
+ hay the him therein; wherefore he prays Judgment and a Writ to the 
% Biſhop; therefore it is adjudged, that the ſaid J. M. recover his 
Prelentation to the Church aforeſaid, and he may have a Writ to E. 
1 by the Grace of God Biſhop of Exeter, Ordinary of the Place, that 
and a (Grit notwithſtanding the Diſclaimer of the ſaid A. F. and F. P. to admit 
to the E iſhop à fit Parſon to the Church aforeſaid, on the Preſentment of the ſaid 
J. M. Whereupon the ſaid F. M. prays his Majeſty's Writ, to enquire 
of the Damages, according to the Form of the Statute, Oc. and tis 

granted to him, & c. returnable here (ſuch a Day) Gc. 


% 


Raſt. 50 4. 


ITS | | The 
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The Entry of a Dekault, called a Departure in Deſpight 
of the Court. 


At which Day comes the ſaid H. by his ſaid Attorney and the 
ſaid 7. M and W. H. on the fourth Day of the Plea, being 
ſolemnly called, did not appear, but made Default in Contempt of 
the Court; therefoze it is adjudged, That the ſaid A. recover his 
Preſentation to the Church aforefaid, againſt the ſaid F. and V. b 
their Default, &c. and be it known, that the ſaid A. lately in this 


his Net 's Court recovered his Preſentation to that Church againſt 
the ſai, 


V. Dioceſan of that Place, that notwithſtanding the Diſclaimer of 


the ſaid F. N. and V. H. J. B. and V. C. he admit a fit Parſon to 
the Church aforeſaid, on the Preſentment of the ſaid A. and be the 


B. and /. C. as it appears this ſame Term: Therefo2e 2 tric to 
the ſaid A. may have a Writ to H. by the Grace of God Biſhop of the Biſhop, 


ſaid 7. &*c. amerced, &c. and thereupon the ſaid A. remits to Bemittitur 
the ſaid J. N. W. H. J. B. and IV. C. his Damages, to be adjudged ampra 


to him, Gc. 


A Confeſſion of the Action, brought at the Suit of the 
King, and a Judgment of a Writ to the Biſhop, and 
the Amercement againſt the Defendant, becauſe he 
comes on the fourth Day of the Summons. 


And the ſaid R. by C. N. his Attorney, comes and defends the 
Force and Injury when, ec. and faith, that he cannot controvert the 
Action of our ſaid Sovereign Lord the King, and owns that it belongs 
to our {aid Sovereign Lord the King, to preſent to the Church afore- 
ſaid, at this Vacancy, as his ſaid Majeſty doth above ſuppoſe by his 
Declaration. Therefo2e it is adjudged, that our ſaid Sovereign 
Lord the King, recover againſt the ſaid R. his Prefentation to the 
Church aforetatd, and he may have a Writ to the Biſhop of E. Dio- 
ceſan of that Place, that notwithſtanding the Diſclaimer of the ſaid 
K. he admit a fit Parſon to the Church aforeſaid ; and let no 


Amercement be awarded againſt the Defendant becauſe he came here R. 535. b. 


(or appeared) on the fourth Day by Summons, &c. 


A Judgment againſt the Defendant by Nil Dicit, and 
2 Kemiſſion of the Damages. 


And the ſaid Biſhop, by William Cragg his Attorney, comes and 
defends the Force and Injury, when, &c. and does not ſay any Sig 
in Bar of the Action of the ſaid Martin Lord Audley, whereby the ſai 
Martin, remains undefended therein, againſt the ſaid ro 
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Judgment, Therekoze it is adjudged, that the ſaid Martin recover againſt 

<4 {aid Biſhop, his ton to the ſaid Church of Salbridge 

Writ to the aforeſaid, and he may have (or let him have) a Writ to the ſaid Bi- 

_ ſhop, Ordinary of that Place, That notwithſtanding the Diſclaimer 

pf the ſaid Biſhop, he admit a fit Parſon to the ſaid Church of 

Miſericorata. &tbridpge, at the Preſentment of the ſaid Martin Lord Audley, and 

be the ſaid Biſhop amerced, ec. and thereupon the ſaid Martin Lord 

Bemittitur. Auclley here in Court freely remits to the ſaid Biſhop, whatſoever 
Damages might be adjudged to him, by Reaſon of the Diſturbance 

winch, 858. aforeſaid, and the ſaid Biſhop is acquitted of the Damages, &c. 


A Judgment for the King by Non ſum Inkoꝛmatus. 


And the ſaid F. H. and L. by L. B. their Attorney, come and de- 
fend the Force and Injury when, &*c. and the Attorney for the ſaid 
5 and L. is directed, that he give an Anſwer for the ſaid F. and L. 
is Clients, to the Complaint of the ſaid J. M. and T. P. and the 
ſaid Attorney ſaith, that he is not inſtructed by the ſaid J. and L. 
his Clients to give any Anſwer for them, to the Complaint of the 
ſaid F. M. and I. and faith nothing more thereto; whereby the ſaid 
J. M. and T. P. remain undefended by the ſaid 7. and L. There- 
Judgment. fgze it is adjudged, That the faid 7. M. and T. P. recover 
againſt the ſaid F. and L. their Preſentation to the Church aforeſaid, 
etrit tothe and they may have a Writ to R. Biſhop of Durbam, Ordinary of the 
Bilzdop. ſaid Church of T. that he, notwithſtanding the Diſclaimer of the ſaid 
J. H. and L. to the ſaid Church, admit a fit Parſon thereto, 
on the Preſentment of the ſaid 7. M. and T. P. and be the faid 
J. H. and L. amerced, &c. and thereupon the ſaid J. M. and T. P. 
Writ of Jn- pray his Majeſty's Writ to be directed to the Sheriff of the ſaid 
quirPp. . 577 | 
unty, to enquire of the Damages, &*c. and 'tis granted to them 
returnable here in fifteen Days from the Day of Eaſter, &c. Hill. 
va, *. 1. 22. ie fo 11 


A Judgment upon a Demurrer for the Defendant 
upon the Matter, and for the Duplicity in the Repli- 
cation. 


And thereupon the ſaid Record being heard and fully under- 
ſtood by this Court, it appears to the Court, that the ſaid Replication 
of the ſaid (Plamtiff) in the Manner and Form as the ſame is above 
pleaded, is not a ſufficient Replication in Law, to avoid the Ple- 
narty of the ſaid Church of E. by the ſaid (Defendants) above alledg- 
ed in their Plea, and likewiſe that the ſaid Replication and 
the Concluſion thereof, contain double Matter (or Duplicity) 
to which the ſaid (Defendants) are not by the Law of the Land 
bound to anſwer , for which and other Reaſons contained in the 
— Capiat per ſame Record, It is adjudged, that the ſaid Plaintiffs take nothing 
2 (or no Benefit ) by their Writ aforeſaid ; but that they be amerced 
or their falſe Complaint. And the ſaid (Defendants) are forever 

* En. 399. diſmiſs'd the Court (or may depart hence without a Day) &c. 
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An Entry where two Defendants acknowledge the Action 
and the Plaintiff remits the Damages, and the Biſhop 
diſclaims all Title but as Ordinary. 


— After the Replication is concluded in the following Words, 
And this he 1s ready to verify, wherefore he prays Judgment and a 
Writ to the Biſhop, &Gc. Then you go on thus : And the ſaid J. 
and F. (i. e. two of the Defendants ) ſay, that they cannot contro- 
vert the ſaid Action of the {aid Af. nor deny, but that the ſaid R. I. 
was ſeiſed in his Demeſne as of Fee of the Manor aforeſaid, with 
the Appurtenances to which the Advowſon of the ſaid Church is 
appendant, and that he preſented the ſaid J. S. his Clerk, to the 
ſaid Church when vacant as aforeſaid, who, on the Preſentment of 
the ſaid R. was admitted, inſtituted and induced therein; nor but that 
it belongs to the ſaid M. to preſent a fit Parſon thereto ; nor but 
that they have diſturbed him therein, as the ſaid M. doth above 
ſuppoſe, by his Writ and Declaration aforeſaid. And the ſaid N. as 
to the Plea of the ſaid Biſhop, above pleaded, inaſmuch as the ſaid 
Biſhop claims not any Thing in the ſaid Church, or in the Advow- 
ſon thereof, except the Admiſſion, Inſtitution and Induction of 
Parſons to the ſaid Church, as Ordinary of the Place, prays Judg- 
ment and a Writ of Error to the Biſhop, Therefo2e it is adjudged, Judgment. 
that the ſaid A. Recover againſt the ſaid Biſhop, L. and J. his Pre- 
ſentment to the Church aforeſaid: And he may have a Writ to the — ede 
ſaid Biſhop, that he notwithſtanding the Diſclaimer of the ſaid Bi- 
ſhop, L. and J. admit a fit Parſon to the Church aforeſaid, on the © LIENS? 
Preſentment of the ſaid M. and no Amercement is awarded againſt fir. 
the ſaid Biſhop, L. and F. becauſe they came (or appeared) on the 
fourth Day of the Summons, ec. And thereupon the ſaid AM. here Remittitur 
in Court freely remits to the ſaid Biſhop, L. and J. whatever Da- dmpna. 
mages might be adjudged to him, by Reaſon of the Premiſles : There- | 7: 


fore the ſaid Biſhop, L. and J. are acquitted of the ſaid Da- 1 . 
mages, Oc. | * 192, 


A Judgment in Quare Impedit againſt the Biſhop. 


And the ſaid Edmund, as to the ſaid Plea of the ſaid Biſhop (in- 
aſmuch as he claims not any Thing in the ſaid Church, or the Ad- 
vowſon thereof, except the Admiſſion, Inſtitution, and Induction of 3 
Parſons to the ſaid Church, and whatever other Rights belong to 
an Ordinary, as Ordinary of that ſame Church, exc.) Prays Judg- 
ment, and a Writ to the Biſhop, &*c. Therefo2e it is conſidered 
(or adjudged) that the ſaid Eamund, recover his ſaid Preſentation 
to the ſaid Church againſt the ſaid Biſhop, and that he ſhall have 
a Writ to the Biſhop, to admit a fit Parſon to the {aid Church, 
notwithſtanding his Diſclaimer, on the Preſentation of the ſaid Ed- | 
mind, but that Execution be ſtayed until the ſaid Plea between the _— te 
ſaid Edmund and the ſaid Chapter ſhall be determined, e*c. ; 

And the ſaid Edmund as well as to the ſaid Plea of the ſaid Replication, 
Chapter, as the faid Plea of the ſaid J. I. above, ſeverally plead- 


ed in Bar faith, That he (notwithſtanding any Thing before alledged 
Part II. Y | in 
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in the ſaid ſeveral Pleas) ought not to be barred or precluded, from 

having his ſaid Action againſt them; becauſe by Proteſtation not 
acknowledging any Thing above ſeparately alledged by the ſaid 

Chapter, and the ſaid J. I. to be true; for Plea faith, that the ſaid 

F. B. granted to the ſaid F. P. the firſt and next Avoidance of the 

{aid Church for one Turn, as he by his faid Declaration hath above 

Iſue upon ſuppoſed, and this he prays may be inquired of by the Country, and 
_ the ſaid Chapter and the ſaid F. do likewiſe the ſame : Therefore 
to Try the Iſſue above joined between the ſaid Edmund and the ſaid 

The Venir®. Chapter, and J. C. the Sheriff is commanded that he cauſe to come 
. here on the Octave of St. Hillary 12, & c. by whom, & c. And who nei- 
ther, @*c. to recognize, & c. h go on with the Poſtea, till you come to 

3 Uerditt Theſe Words —— Declaze upon their Oaths, that the within written 
and Judg- G. NM. did not appoint the within named H. B. his Executor, as the 
ny, ſaid Defendants have within alledged, And thereupon the ſaid Ju- 
" rors being asked, Whether the Church of V. within mentioned be 

full or not, and if it is full, then of whoſe Preſentation it is full, 

and how long ſince the ſaid Church became firſt vacant, and of 

what Value is the ſaid Church by the Year, according to the true 

Value thereof in all its Profits beyond Reprizes ; declare upon their 

Oaths, that the Church of V. firſt became vacant on the 16th Day 

of June, in the 2d and 3d Years of the Reign of their preſent Ma- 

jeſties the King and Queen, by the Death of H. K. the laſt Incum- 

bent of the ſaid Church, and that the ſaid Church is now full of the 

{aid N. King, (one of the Defendants) by the Preſentation of the ſaid 

E. P. and was full of the ſaid N. A. on the 16th Day of December, 

in the Years of the Reign of their ſaid Majeſties, and that 

the ſaid Church is of the Value of 30 l. by the Year, in all its Pro- 

fits beyond Reprizes ; and thereupon the ſaid (Plaintiff) according 

to the Form of the Statute, ec. Prays Judgment of and upon the 

Premiſſes at the ſaid Aſſizes, and his Damages, to the Value of one 

half Year's Profits of the {aid Church, and their ſaid Majeſties Writ 

to be directed to the within named Archbiſhop, to remove him the ſaid 

N. A. and to admit a fit Parſon to ſaid Church of V. at the Pre- 

The Judg- ſentation of him the ſaid Plaintiff : Tig therefoze conſidered (or 
ment at the aDjuDged) by the faid Juſtices at the ſaid Aſſizes, (that the ſaid 
Illizes. Plaintiff recover his ſaid Preſentation to the ſaid Church, againſt 
the ſaid (Defendant) and his Damages, to one Half Year's Value of 

the ſaid Church, afleiled by the ſaid Jury in the Manner aforeſaid, 

which amount to 15 J. And becauſe it was heretofore adjudged in 

the Court of Common-Pleas at fore that the ſaid Plaintift 

ſhould recover his Preſentation to the ſaid Church, againſt the ſaid 

Biſhop and Hugh, and that he ſhould have a Writ directed to the 

Beciting the Archbiſhop of Canterbury, Primate of all England and Metropolitan, 
apon the Dit: to admit a fit Parſon to the ſaid Church, at the Preſentation of the 
claimer. Ind {aid Plaintiff ; but that Execution thereon ſhould be ſtayed, until 
— * the ſaid Plea between the ſaid Plaintiff and the ſaid Defendants 
the Biſhop, ſhould be determined, as appears by the ſaid Record: Therefore 
the ſaid Plaintiff may have a Writ to the ſaid Biſhop, ec. that he 

remove the ſaid N. AK. from the ſaid Church, notwithſtanding the 
Diſclaimer of him the ſaid Biſhop, and of the ſaid Hugh, although 

the ſaid N. K. hath been admitted, inſtituted and induced to the 

ſaid Church, and admit a fit Parſon to the ſaid Church, at the Pre- 
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ſentation of the ſaid (Plaintiff) ; and that the ſaid (Defendants) be 
amerced, &. 


Judgment upon a Demurrer for the King, as Plaintiff, 


At which mw come here, as well the ſaid G. Gerrard, who &*c, 
in his own Perſon, as the ſaid F. Cope by his Attorney aforeſaid, 
and hereupon the Plea of the ſaid F. above, pleaded in Bar, being 
ſeen, and by the Juſtices here fully underſtood, it appears to the ſaid 
Juſtices here, that the ſaid Plea pleaded in the Manner and Form 
aforeſaid, and the Matters therein contained are inſufficient in Law 
to preclude his ſaid Majeſty from having his ſaid Action againſt 
the ſaid F. Therekoꝛe it is adjudged, that his ſaid Majeſty recover 
againſt the ſaid F. his Preſentation to the ſaid Vicarage of the ſaid 
Church of B. And that he have a Writ to the faid Biſhop, that he, 
notwithſtanding the Diſclaimer of him the ſaid Biſhop, and the ſaid 
F. do remove the preſent Incumbent from the ſaid Vicarage, and 
admit a fit Parſon to the ſaid Vicarage at the Preſentation of his 
ſaid Majeſty, and he the ſaid F. amerced, &-c. 


The Form of the Entry of a Monſuit, and therefore a 
Judgment for the Defendant, and a Writ to the 
Biſhop, and an Inquiry of the Damages. 


A. B. (the Defendant ) offers himſelf on the 4th Day, againſt Raft. 509. b. 

the ſaid T. in the Action aforeſaid, that the ſaid A. Ar the ſaid 

T. to preſent a fit Parſon to the Church of N. which is vacant and 

in his Gift, and the ſaid T. the Plaintiff does not appear; therefo2e 

the ſaid A. is from hence diſmiſſed the Court for ever, (or without 

a Day), &*c. And be the ſaid T. and his Pledges of proſecuting, (to 

wit,) T. D. and J. R. amerced, &c. and the faid A. B. may have a 

Writ to the Archbiſhop of Tork, that he, notwithſtanding the Diſ- iutit to the 

claimer of the ſaid A. B. do admit a fit Parſon to the Church aforeſaid, Biſhop, 

on the Preſentment of the ſaid 4. And the Sheriff is commanded, zacic of Jn 

that by the Oath of twelve good and lawful Men of his Bailiwick, quire, 

he diligently enquire how much the ſaid Church is worth by the 

Year in all the Iſſues, according to the true Value thereof; and what 

Time it became vacant, &. and that he make known, G c. the In- 

quiſition which, &c. (ſuch 4 Do) under the Seal, &*c. and the 

Seals, &c. At which Day the ſaid Sheriff returns an Inquiſition 

thereon, by which it is found worth (ſo much ) by the Year, ac- 

cording to the true Value thereof; and that the ſaid Church became 

vacant ("ſuch a Day) and becauſe the ſaid fix Months are not et 

elapſed, it is adjudged, that the ſaid 4. Recover againſt the ſaid 
I. his Damages, to the Value of a Mopetp of the {aid Church, &c. 


If it appears that the ſix Months are not paſt, then the Form is 
thus ; And the ſaid (Defendant) tenders himſelf (or appears in 
Perſon) on the 4th Day of the Plea aforeſaid, and the ſaid (Plaintiff) 
tho? ſolemnly called, did not appear, tho' Plaintiff in the 6+ ok 

ere- 
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Raſt, Ent. o. Therefore the {aid (Defendant) is from hence (or henceforth ) diſ- 
* charged (or diſmiſsd the Court) without a Day; and be the ſaid 
(Plaintiff, amerced, & c. and the ſaid (Defendant) prays his Da- 
mages by the Statute, according to the Value of a Moyety of the 
faid Church, inaſmuch as the fix Months are not yet elapſed, e>c. 
ric of In- Therefore the Sheriff is commanded, that by the Oaths of twelve 
quiry. good, Gc. he diligently enquire how much the ſaid Church is worth 
by the Year in all Iſſues, = 
Remittitur If the Defendant remit his Damages, then, after the Award of a 
damp. Writ to the Biſhop, you may lay thus; And thereupon the ſaid (De- 
C 8 (or gratis) remits all his Damages whatſoever, 


which miglit have been adjudged to him, by Reaſon of the Pre- 
miſſes, Gc. 


Judgment for the Plaintiff, and a Writ directed to the 
Ordinary, to admit the Plaintiff to preſent. 


Therekoꝛe it is conſidered, that the ſaid (Plaintiff) do recover 
againſt the ſaid (Defendant) his Preſentation to the Church afore- 
ſaid ; and be it known, that the preſent Biſhop of E. aforeſaid, 
heretofore in the Court of our Sovereign Lord the King, here re- 
covered his Preſentation to the Church aforeſaid, againſt the ſaid 
Biſhop of N. by his Default ; as it appears in Michaelmas Term, 
in the Eighth Yo of his preſent Majeſty. Therefore, the ſaid 
Biſhop of E. may have a Writ to the Biſhop of N. Ordinary of that 
Church, that he, notwithſtanding the Diſclaimer of him the {ſaid 
Biſhop of N. and of the ſaid 7. do admit a fit Parſon to the Church 
aforeſaid, at the Preſentation of the ſaid (Plaintiff) and he the ſaid 
(Defendant) amerced, (or in the Mercy, &c.) 


A Uerdict for the Plaintiff at the Miſi Pꝛius, as to two 


Iſſues and Judgment, for the Value of the Church for 
half a Year. / 


. 


Akterwards —— 5 zo on with the Poſtea to theſe Words, Do 
upon their Oaths declare, as to the firſt Iſſue within written and 
joyned, between the ſaid 7. Biſhop of Norwich and the ſaid J. H. that 
the within named E. &. late Biſhop of M. granted to the within named 
R. F. the within written firſt and next Advowſon of the Church of 
H. within written, in the Manner and Form as the ſaid 7. N. hath 
within alledged: And as to the ſecond Iſſue within written, within 
likewiſe joyned, between the ſaid 77 Biſhop of N. and the ſaid J. S. the 
{aid Jurors do upon their ſaid Oath further declare, that the {aid E. S. 
Uervitt, late Biſhop of V. was ſeiſed of the within written Advowſon of the 
The 7 | | 

ſaid Church of H. as of an Advowſon in Groſs by itſelf, as of a 
Fee and Right, in Right of his ſaid Biſhoprick, as the ſaid F. now 

Biſhop of N. hath within alledged ; and the ſaid Jurors do upon 
> mo the he their ſaid Oath further declare, that the ſaid Church is full of the 
full, and faid A. S. on the Preſentment of A. and A. and that the ſaid J. N. 
when, ſued out his Writ againſt the ſaid A. and 4. and the within named 


3 William 


”— * 
* 
«* « « 
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William Biſhop of Lincoln, within half a Year after the Avoidanc 
of the Church aforeſaid ; and that the Value of the ſaid Church, - ; - 
according to the true Value thereof, beyond Reprizes, is one hun- TheUatue ot 
dred Marks; whereupon the ſaid F. N. the Biſhop, prays Judgment of the Church. 
and upon the Premiſſes, and a Writ to the Biſhop directed to the ſaid —— 
William Biſhop of Lincoln, Ordinary of that Place, to remove the anda War 
ſaid A. S. from the ſaid Church, and to admit a fit Parſon thereto, ** theBilhop. 
on the Preſentment of the ſaid F. N. the Biſhop, and his Damages 

(to wit) the Value of the ſaid Church for half a Year, aſſeſled by the 

{aid Jury, in the Manner aforeſaid. Therefoze it is adjudged, Judgment. 
that the {aid F. N. the Biſhop, recover againſt the ſaid A. and A. his 
Preſentment to the ſaid Church, and his Damages, to the Value 

thereof for half a Year, which amount to 33 J. 6s. 84. aſſeſſed by 

the ſaid Jury, in the Manner aforeſaid : And he may have a Writ to the 
to the ſaid Biſhop, Ordinary of that Place, that he, notwithſtanding *. 
the Diſclaimer of the ſaid 4. and A. tho? the ſaid Abraham be ad- Hil. 10 by 
mitted, inſtituted and induced to the Church aforeſaid ; remove Ro. 516. 
the ſaid 4. therefrom, and admit a fit Parſon thereto, on the Pre- 29. * 
{entment of the {aid J. N. and be the ſaid A. and A. amerced, ec, TEN: 


A Uerdict for the Plainziff at Niſi Prius, where the 
Church became full on the King's Preſentment, pending 


the Writ. A Judgment thereon for the Value of the 
Church for halt a Year, 


And the ſaid Jurors being asked by the Court, whether the ſaid 
Church be full or not? And if full, then on whoſe Preſentment it 
is full, and what Time hath elapſed from the Time the ſaid Church 
firſt began to be vacant ; and of what Value the ſaid Church is by 
the Year, according to the true Value thereof, in all Iſſues beyond 
Reprizes; they declare upon their ſaid Oath, that the within men- 
tion'd Church is full, and provided with one L. B. on the Preſent- 
ment of her prelent Majeſty ; made pending the within written 
original Writ of the ſaid A. and that the ſaid Church began laſt to 
be vacant (ſuch a Day and Tear) and that from that Time to the Day 
of the iſſuing forth of the original Writ of the ſaid A. (to wit, ſuch 
4 Day and Tear,) the Church was, and now is vacant ; and that the 
Value of the ſaid Church by the Year, in all Iſſues beyond Reprizes 
is the Sum of 80/, Whereupon the ſaid A. prays Judgment of and 
upon the Premiſſes, and a Writ to be directed to the ſaid Biſhop, Or- 
dinary of that Place, to remove the ſaid L. B. from the ſaid Church, 
and admit a fit Parſon thereto, on the Preſentment of the ſaid 4. 
and his Damages (to wit) the Value of the ſaid Church for half a 
Year, aſſeſſed by the Jurors in the Manner aforeſaid, ec. Therefoze 
it is adjudged, that the ſaid A. recover againſt the ſaid L. his Pre- Judgment, 
ſentation to the Church aforeſaid, which is now full of the ſaid L. B. 
of the Preſentment of her ſaid Majeſty, pending the ſaid Writ of 
Quare Impedit, between the ſaid A. and the ſaid J. and his Da- 
mages, to the. Value of the ſaid Church for half a Year, which 
amount to 40 J. aſſeſſed by the ſaid Jurors in the Manner aforeſaid. 
And he may have a Writ to the faid Biſhop, Ordinary of that urig 1 
Part II. | 2 oy: | Place, witop. 
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Place, that notwithſtanding his Diſclaimer and the Diſclaimer of the 
Mich: 44 and ſaid F. L. or of either of them, tho' the ſaid L. was admitted and 
4s Eliz inſtituted into the Church aforeſaid, and therein inducted, pending 
Bol 2441? the ſaid Writ, he remove the ſaid L. from the Church aforeſaid, and 


. Jud: admit a fit Parſon thereto, on the Preſentment of the ſaid A. and 


be the ſaid F. amerced, &c, 


Judgment againſt the Biſhop, and a Writ to the Biſhop 


awarded; An Iſſue upon the Traverſe, a Uenire 
awarded. The Plaintiffs make Default. The Plain- 
tiff Cecily dies after the laſt Continuance, and the 


Plaintiff William prays a new TUrit of Uenire facias. 


And the ſaid William and Cecily as to the ſaid Plex of the 
ſaid Biſhop, (inaſmuch as the ſaid Biſhop hath not, nor doth he claim 
to have any Thing in the ſaid Church, or in the Advowſon thereof; 
but the Admiſſion, Inſtitution and Induction of Parſons to the ſaid 
Church) and whatever elſe belongs to an Ordinary, as Ordinary of 
that Church, pray Judgment and a Writ to the {aid Biſhop, There- 

Judgment. foze it is adjudged, that the ſaid William and Cecily do recover 
their Preſentation againſt the ſaid Biſhop, to the Church aforeſaid ; 

— the and they may have a Writ to the ſaid Biſhop, that he, notwithſtand- 
ing his Diſclimer, admit a fit Parſon to the ſaid Church, upon 

the Preſentment of the ſaid William and Cecily, and no Amerce- 

ment is awarded againſt the ſaid Biſhop ; becauſe he excuſes himſelf 

Ceſſat Exeer- from any ſpecial (or particular) Diſturbance, ec. But let the Writ 
tio, Se. to the Biſhop be ſtay'd, till the Plea between the ſaid William and 
Cecily, and the ſaid Earl and James be determined, &c. and as to 

Replication the ſaid Plea of the ſaid Earl and James above pleaded in Bar, the 
ro orher de {aid William and Cecily ſay, that they ought not to be precluded 
from having their ſaid Action to be maintained againſt the ſaid Earl 

and Fames ; becauſe they ſay (as before) that the ſaid Thomas Skir- 

ley deviſed and bequeathed the Advowſon aforeſaid to the ſaid Cecily, 

in the Manner and Form as the ſaid William and Cecily have above 

alledged, and this they pray may be enquired of by the Country, 

; and the ſaid Earl and James do likewiſe the ſame. Therefo2e the 
Ys Sheriff is commanded, That he cauſe to come here on the Mor- 
row of the Holy Trinity, twelve, &c. by whom, &c. and who nei- 

ther, Gc. to recognize, c. becauſe as well, ec. At which Day come 

here as well the {aid William Blunt by his Attorney, as the ſaid Earl 

and Fames by their Attorney aforeſaid, and the 1 Cecily does not 

appear. And thereupon the ſaid William faith, that after the laſt 

That c. one Continuance of the Plea aforeſaid, (to wit) after the ſaid Morrow of 
ofthe Plain» The Holy Trinity, from which Day the ſaid Plea was laſt continued 
ter the laſt here till this Day, (to wit) on the Morrow of all Souls, and before the 
Continu- ſaid Morrow of all Souls, (to wit) on the 31ſt Day of October, in the 
W 21ſt Year of the Reign of his preſent Majeſty, the ſaid Cecily died 
The Survi- at Weſt Grimſtead aforeſaid, and the ſaid Willam ſurvived her, and 
Un. rays therefore prays a Writ of our Sovereign Lord the King to be directed 
Venire, to the ſaid Sheriff, to cauſe twelve, Oc. to try the Iſſue aforeſaid above 
joined, between the ſaid William, and the ſaid Earl and James, = 
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And the ſaid Earl and James ſay, that they can't deny but that 4 Confeſſion 

the ſaid Cecily is dead, as the ſaid William hath above alledged, but % dhe E 

the ſaid Earl and James do further ſay, that the ſaid Plea of the ſaid Plaintiffs. 

William pleaded, after the ſaid laſt Continuance of the Plea (or the 

Action) aforeſaid, above pleaded, in Maintenance of the ſaid Writ of 

Quare Impedit, and the Matter therein contained, are inſufficient in 

Law for him the ſaid William, to have his ſaid Majeſty's Writ to 

cauſe twelve good and lawful Men, ec. to come here, &c. to try the | 

Iſſue aforeſaid, above joined; for that the {aid Writ of Quare Impe- — hes the 

dit abated by the Death of the ſaid Cecily, one of the ſaid Plaintiffs, Writ abated. 

without any Iſſue of her Body begotten b the ſaid William, pending 

the ſaid Action, and that they are not under any neceſſity, nor by the 

Law of the Land bound to anſwer to the ſaid Plea leaded in the 


Manner and Form aforeſaid. And this they are ready to 2 


> 


wherefore and inaſmuch as the ſaid Cecily, one of the Plaintiffs 
named in the ſaid Writ of Quare Impedit, is dead, pending the ſaid 
Action, they pray Judgment; and that the ſaid Writ of Quare Impe- 

dit, by Means of the Death of the ſaid Cecily may be quaſhed. And 

that a Writ to cauſe twelve, &c. to come here, &*c. to try the Iſſue 
aforeſaid above joined, may not be awarded by this Court, ec. 

And the ſaid William (inaſmuch as he hath above alledged ſuffici- J. inder in 
ent Matter in Law to maintain the ſaid Writ of Quare Impedit, Demurer, 
which he is ready to verify, which Matter the ſaid Earl and Jame: 
do not deny, nor in any wiſe anſwer the ſame, but totally refuſe to 
admit the {ame to be verified) prays Judgment, and that the ſaid 
Writ of Quare Impedit may be adjudged good, Gc. 


At which Day come here, as well the ſaid William Blunt, as the A Plea by 
laid Earl and James by their ſaid Attorneys, and thereupon the ſaid — 
Earl and Janies ſay, that after the laſt Continuance of the ſaid Plea 
(to wit) after the ſaid Ocaues of St. e laſt paſt, from which Day, 
the ſaid Plea (or Acliou) was laſt continued to this Day (to wit) in five 
Weeks from Ez/ter Day; and before the {aid five Weeks from Eater 
Day, (to wit) on the 22d Day of April, in the 22d Year of the Reign 
of his preſent Majeſty at Weſtminſter aforeſaid, the ſaid William Blunt, 
by the Name of V. 125 Blunt of Dedeſham in the County of Suſſex of a Beleaſe 
Eſq; by a certain Deed in Writing of Releaſe, which the ſaid Earl 4. 1 8 
and James now bring into this Court ſealed with the Seal of the ſaid Plaintiff 
William Blunt, dated the ſame Day and Year, reciting thereby, That who died. 
whereas the ſaid William and Cecily deceaſed, late Wife of the ſaid 
William, had lately ſued out a Writ or Plea of Quare Impedit againſt 
the Right Reverend Father in God George Biſhop of Chicheſter, and the 
Right Honourable Thomas Earl of Arundel, and Fames Hutchinſon 
Clerk, Rector of the Church of Wong on or, touching, and 
concerning the Right of preſenting of and to the Church aforeſaid, 
which Suit was then depending before his Majeſty's Juſtices of 
the Court of Common Pleas at Weſtminſter, and to which Church 
the ſaid James Hutchinſon was inſtituted and induced in the 
Month of Fanuary in the 18th Year of the Reign of his preſent 
Majeſty, upon the Preſentation of the ſaid Earl, and is 70 Virtue 
thereof the rightful and lawful Incumbent thereof. The ſaid Wil- 
liam intending to ſurceaſe the ſaid Suit without any further Pro- 
ceeding, remiſed, releaſed, and for ever quit claimed, and by . 
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ſaid Deed of Releaſe, fully, * and abſolutely remiſed, releaſed, 
and for ever quit claimed to the {aid Biſhop, the Earl and Fames, by 
the Names of George Lord Biſhop of Chicheſter, Thomas Earl of Arun- 
del, and James Hutchinſon, and every of them, the ſaid Writ of Quare 
Impedit, and all and all Manner of Proſecutions thereon, which he 
the ſaid Villiam then had, or theretofore had, or afterwards could or 
might have, for, touching, or concerning the ſaid Church, or the 
Right of Preſenting thereto, or for any other Matter, Cauſe or Thing, 
whatſoever. And further the ſaid William Blunt confirmed, and b 
the {aid Deed fully, clearly, and abſolutely confirmed to the ſaid 
Fames Hutchinſon then Incumbent of the Church aforeſaid, all the 
Right and Title which the ſaid Fames had, or ought to have, or 
could claim or demand, in or to the Church aforeſaid ; ſo that the 
ſaid William might not have, claim, ſue for, or demand any Action, 
Writ, Suit, Right, Title, Intereſt, or Demand of, in, for, touchin 
or concerning the Right of preſenting to the Church aforeſaid, in 
any Manner howſoever to moleſt or diſturb the Poſſeſſion of the ſaid 
Fame Hutchinſon, of, in, or to the ſame, but ſhould for ever after be 
{ecluded and excluded there from by the Deed aforeſaid, as by the ſaid 
Deed of Releaſe it doth and may more fully appear. And this the ſaid 
Earl and James are ready to verify, wherefore they pray Judgment, 
whether the ſaid Wiliam ought further to have or maintain his ſaid 
Action againſt them, contrary to the ſaid Deed of Releaſe, &c. 
An Impar⸗-⸗ And the ſaid William prays Leave to imparl to the Plea aforeſaid 
lance by the of them the {aid Earl and Fames (above pleaded after the laſt Con- 
— tinuance) *till on the Morrow of the Holy Trinity, and he hath it, & c. 
The {ame Day is given to the ſaid Earl and Fames to be here, &c. 
at which Day, come here as well the ſaid Earl and Fames by their 


Attorney aforeſaid, and tender themſelves on the fourth Day againſt 
Nonuit of the ſaid William of the Plea aforeſaid, and he being ſolemnly called, 
the Plaintiff. Joes not appear, nor doth he further proſecute his Writ aforeſaid. 
Ideo ipi et. Therefore he and his Pledges of proſecuting are amerced, ec. The 
prgu. nu. Names of the Plaintiff's Pledges, Oc. and thereupon the ſaid Earl 
: 3 and James here in Court freely remit to the ſaid William whatever 


dampna, Damages are to be adjudged to them by Reaſon of the Premiſſes, &c. 


The Entry of a Diſtringas at the Suit of the King. 


Dorſetſbire 3 Sheriff was commanded that he ſhould di- 

ſtrain yo Biſhop of Briſtol, 7obn Dufſeild 
Gentleman, and Fohn Hellier Clerk, by all their Lands, &c. and 
that of the Iſſues, Oc. ſo that he have their Bodies here an the 
Octaves of St. Martin, to anſwer to our Sovereign Lord the King 
of a Plea, (or in an Action) that they permit our Sovereign Lord 
the King to preſent a fit Parſon to the Church of Wridford: other- 
wiſe hor: which is vacant, and belongs to his Donation, (or 
Adjourn. 7 in his Gift,) &c. at which Day the ſaid Plaint was adjourned 
ment of the by his Majeſty's Writ of Common Adjournment here, until this 
| — 2 Day, (to wit) till on the Octaves of St. Hillary then next enſu- 
mon Jd- ing; and now here at this Day comes Sir Henry Hobart Knight, his 
journment, Majeſty's Attorney-General, who ſues in this Caſe for our ſaid So- 

vereign Lord the King, and tenders himſelf on the fourth Da 


3 again 
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gainſt the ſaid Biſhop, Fobn Duffeld, and John Hellyer, of the ſaid 

Plea (or in the Action aforeſaid ) and they do not appear, and the a Piftref: te- 
Sherift now returns that both the ſaid Biſhop, Jobn Duffeld, and the pin hon 
John Hellyer, are diſtrained by their Chattels to the value of (fo 25 
much) and are bailed by John Doe and Richard Roe; Therefore 's Miſcricordia, 
they amerced, G c. And thereupon his ſaid Majeſty's Attorney- 

General, for his ſaid Majeſty's Title, to preſent to the ſaid Church, à vi: of a 
and alſo in order to have a Writ to the ſaid Biſhop of Briſtol ſaith, Title to have 
That whereas one Nicholas Martin Eſq; was ſeiſed of the Advowſon Silas I 
of the ſaid Church, as of an Advowſon in groſs by itſelf, as of a Fee ; 
and Right, and being ſo ſeiſed thereof preſented to that Church be- 

ing vacant, one Matthew Rogers his Clerk, who at the Preſentation 

of the {aid Nicholas was admitted, inſtituted and inducted therein, 

in Time of Peace, inthe Reign of her late Majeſty the Lady Elizabeth, 

late Queen of England. And his ſaid Majeſty's Attorney-General 

further faith, that by an Act of Parliament (fo go on with the King's 

Title) ſetting forth the Act of Pluralities of the 21 of H. 8. and that 

it was a Benefice with Cure of Souls, as the Precendent is before 

c. concluding thus. And this his ſaid Majeſty's Attorney-General 

for our ſaid Sovereign Lord the King is ready to verify; wherefore Payer of 
he prays Judgment and a Writ to be granted in this Caſe to our ſaid Judgment 
Sovereign Lord the King, to be directed to the ſaid Biſhop the Ordi- 2 
nary of that Place. Therekoze it is conſidered, (or adjudged,) Judgment. 
That his ſaid Majeſty do recover againſt the ſaid Biſhop, John 

Dufjeld, and John Hellyer, his Preſentation to the. ſaid Church of 
Wridford otherwiſe Woodford by their Default ; and that he have a 

Writ to the ſaid Biſhop as Ordinary of that Place, that he, notwith- a curit tothe 
ſtanding the Diſclaimer of the ſai err: * Duffeld, and John Bichop. 
Hellhyer, do admit a fit Parſon to the Church of Wridford otherwiſe 
Woodford aforeſaid, at the Preſentment of his ſaid Majeſty, and be ,,... 


the ſaid Biſhop, ohn Duſfeld, and John Hellyer, amerced, &'c. z, 


A Judgment for the King upon a Demurrer to the 
Declaration, and a Writ awarded to the Guardian of the 


Spiritualties of the Biſhoprick (ſede vacante) by the Death 
of the Biſhop, after Judgment againſt him. 


At which Day as well the ſaid G. Attorney-General of our 
Sovereign Lady the Queen, who in this Caſe proſecutes for her ſaid 
Majeſty, in his own Perſon, as alſo the faid V. B. and V. H. by their 
Attorney aforeſaid ; whereupon the Premiſſes being here view'd and 
fully underſtood by the Juſtices of this Court, it appears to the ſaid 
Juſtices, that the Declaration aforeſaid and the Matters therein con- 
tained, are ſufficient in Law for her ſaid Majeſty to have her ſaid 
Action maintained againſt the ſaid V. and V. And thereupon the 
ſaid G. her ſaid Majeſty's Attorney-General, in Behalf of her ſaid 
Majeſty doth alledge, That the ſaid Biſhop died at Sarum in the 


County aforeſaid, after Judgment was given againſt him in the Man- 
ner aforeſaid, and prays judgment and a Writ to the Guardian of 
the Spiritualties of che 1 : 

being now vacant) Therefoze it is adjuvged, That our ſaid 

Part II. Aa 


aid Biſhoprick of S. (the Epiſcopal Seat there 
Sove- Judgment; 
reign 
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reign Lady the Queen do recover againſt the ſaid JF. and /. her 
Preſentation to the Church aforeſaid, and that ſhe have a Writ to 
edrit to the the ſaid Guardian of the Spiritualties of the Biſhoprick aforeſaid, 
Wilhop, that he, notwithſtanding the Diſclaimer of the ſaid V. and V. do 
Mifericordia, mit a fit Parſon to the Church aforeſaid, on the Preſentment of 
Towns 2 Bo. Our {aid Sovereign Lady the Queen, and be the {aid JV. and JV. 


1 amerced, & c. 
178, 


Judgment for the King upon a Demurrer to the Plea 
of the Biſhop, and the like to the Replication of the 


Incumbent. 


—— At which Day came here, as well the ſaid Sir Edward 

Coke Knight, her 4 bo Attorney-General, in Behalf of her ſaid 

Majeſty, in his proper Perſon, as the ſaid Archbiſhop, and JV. C. 

by their Attorney aforeſaid; and thereupon, as well the ſaid Plea of 

the ſaid Archbiſhop of Tork, above pleaded in Bar, as alſo the ſaid 

Plea of her ſaid Majeſty's Attorney-General above pleaded, by Way 

of Replication, in Behalf of her ſaid Majeſty, to the Bar of the ſaid 

W. C. being here viewed and fully underſtood 10 the Juſtices of 

this Court; it appears to the ſaid Juſtices here, That the ſaid Plea 

of the ſaid Archbiſhop above pleaded in Bar, and the Matters 

therein contained, are not ſufficient in Law to preclude our ſaid 

Sovereign Lady the Queen, from having her ſaid Action againſt 

the {aid Archbiſhop, as the ſaid E. C. his ſaid Majeſty's Attorney- 

General, in Behalf of her ſaid Majeſty, hath above alledged. And 

that the ſaid Plea of the ſaid Attorney-General above pleaded, by 

Way of Replication, in Behalf of her fag Majeſty to the Bar of the 

ſaid V. C. and the Matters therein contained, are ſufficient in Law 

for her ſaid Majeſty, to have her ſaid Action maintained againſt the 

ſaid V. C. as the ſaid E. C. her ſaid Majeſty's General, in Behalf of 

Judgment, her ſaid Majeſty hath above alledged; Therefo2e it is adjudged, 

| &c. as in the foregoing Precedent —— And it is ſaid in the Book, 

That a Writ was awarded to the Archbiſhop of Canterbury, and 

Trin. 43· Eliz. that it was held to be a void Writ, for that the Archbiſhop of * 

Rol. 352%. bury hath not any Authority over the Archbiſhop of York, and that 
there is no Superiority between them. 


Judgment for the King in a Quare Impedit, between 
Subjects, for that it appears, That the King hath the 
Right of Preſentation, by Reaſon of a Simoniacal 
Contract, and the Clerk was not admitted, Oc. tho 
he had ſo pleaded. | 


At which Day comes here the ſaid R. by his ſaid Attorney, and 
thereupon the Premiſſes being here viewed, and fully underſtood by 
the Juſtices of this Court, it is adjudged, that the ſaid B. not take any 
thing (or any Benefit) by his Writ, but that he be amerced for his 
falſe Claim See and that the ſaid B. be from henceforth go 

2 | miſſe 


* 
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miſled the Court. And becaule it evidently appears here, to the Juſtices 
of this Court by the Verdict aforeſaid, given in the Manner aforeſaid, 
that the Right of preſenting a fit Parlon to the Church aforeſaid by 
Reaſon of the Simoniacal Contract made between the ſaid R. V. and 
the ſaid JV. by Virtue of the ſaid Statute in that Caſe made and pro- 
vided, belongs and appertains to our ſaid Sovereign Lord the King. 
the {aid R. V. is now required by the Court here, to ſhew whether he 
hath or knows of any Thing to ſay for himſelf (or rather whether he 
can ſhew any Cauſe ) why his Majeſty's Writ to the Biſhop ſhould not 
be adjudged and demanded for our Sovereign Lord the King, of and 
upon the Premiſſes, who doth admit, that he cannot controvert but that 
it is really juſt, That ſuch Writ ought to be adjudged and demanded 
in Behalf of our ſaid Sovereign Lord the King. And that he, on the 
Day of the iſſuing forth of the original Writ aforeſaid, was not (in 
Truth) the Parſon of the ſaid Church inducted therein, on the Pre- 
ſentment of our ſaid Sovereign Lord the King, notwithſtanding his 
Plea aforeſaid, by him pleaded for that Purpoſe to the contrary, but 
that the ſaid Church then was, and ever ſince hath been, and now is 
vacant ; therefo2e it is adjudged, That our ſaid Sovercigu Lord Judgment: 
the King may now have a Writ to the Biſhop of Wincheſter dt 1 . 
nary of that Place, that he, notwithſtanding the Diſclaimer cf thc 424 
ſaid B. and R. do admit a fit Parſon to the Church aforeſaid, on the 4 . 
Preſentment of our {aid Sovereign Lord the King, ec. m 


A Judgment for the King at the AM3es, upon a 
Verdict for him. 


— Declare upon their Oath, That the within- named Z. 
was the Incumbent of the within written Vicarage of the Church 
within Written, at the Time of his Acceptance, and taking of the 
within written Benefice of the Church of V. within mentioned, as 
the {aid ¶ ſuch a one who tendered ſuch Iſſue) hath within alledged The Ju 
in his Plea 8 in his Replication or Rejoinder as the Caſe ha Pens find t * 


he 
to he); and the ſaid Jurors do upon their ſaid Oath further declare, Church fult 


that the ſaid Church of S. aforeſaid, is full of the ſaid T. F. on the 42 
Preſentment of the within named V. C. and R. S. and that the clear W. C. and k. 
Value of the ſaid Vicarage Yearly is 81. And thereupon. G. Crooke The Nalut. 
who in this Caſe proſecutes for our Sovereign Lord the King, ac- 4 
cording to the Form of the Statute, & c. at the Aſſizes aforeſaid prays 
Judgment of arid upon the ſaid Verdict to be given for our ſaid Sove- 

reign Lord the King. Therefoze it is adjuged by the ſaid Juſtices, Judgment, 
at the Aſſizes aforeſaid, that our {aid Sovereign Lord the King do 

recover againſt the ſaid T. F. his Preſcntation to the ſaid Vicarage of 

S. aforeſaid, and that he have a Writ to the ſaid Biſhop Ordinary of at Movendum 
that Place, that notwithſtanding the Diſclaimer of the ſaid T. altho? © Aden. 


the ſaid T. he inſtituted and induced to that Vicarage, he remove 2 


him therefrom, and without delay, admit a fit Parſon thereto on the had to the 

Preſentment of our Sovereign A the King, and be the ſaid J. Hi. 
amerced, ec. and let no regard be had to the Value of the Vicarage hol. 20g. 
aforeſaid, becauſe ſuch Value by the Law of the Land is in no wiſe 79%" 2- Book 


to be adjudged in ſuch Caſe, IT. 


Micl. 17. 18. 
F. I. Rol. 1001. 
Tow. 2 Judg, 


177. 


Paſ. 19. El. 
Rol. 1558. 
Trin. 22. Eliz. 
Rol. 975. 


eat. inde ſine 
die. 
ſalvo Jure Re- 


ginæ. 


Mic. 17. 18. 
Eliz. Rol. 
1123. 
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A Judgment for the King in the Common Pleas, 
upon a Verdict at the Y{li3es, 


Afterwards, c. — Therefo2e it is adjudged, That our 
{aid Sovereign Lady the Queen do recover againſt the ſaid R. B. 
and F. D. her Preſentation to the Vicarage aforeſaid of the Church 
of B. and her Damages to the Value of a Moiety of the ſaid Vi- 
carage, according to the Form of the Statute, @*c. to 31. 15s. 5d. 
and that ſhe have a Writ to the ſaid Biſhop, that notwithſtanding 
the Diſclaimer of the ſaid Biſhop, and of the ſaid R. and F. tho? 
the ſaid 7. be inſtituted and induQed to the ſaid Vicarage, he re- 
move the ſaid F. D. therefrom, and admit a fit Parſon thereto, on 
the Preſentment of our ſaid Sovereign Lady the Queen, and be the 
ſaid R. and J. amerced, G c. There is a 4 in the Book of this 
Judgment. | 


Judgment for the King upon a Trial at Bar. 


At which Day, the Jury between our Sovereign Lady 
the Queen, and the ſaid V. C. of the Plea aforeſaid were therein 
reſpited between our ſaid Sovereign Lady the Queen, and the ſaid 
W. *till this Day, to wit, (ſuch a Day) then next enſuing ; and then 
the Entry mentions, that there was an Adjournment to the Morrow 


of St. Martin, then next following. And now here at this Day 
come as well the ſaid G. G. who in this Caſe proſecutes for her ſaid 


Majeſty in his own Perſon, as the {aid V. P. by his ſaid Attorney, 
and the Jurors therein' impannelled, being called, likewiſe appear, 
who being elected, tried, and ſworn, to give their Verdict of and 
concerning the Premiſſes, declare upon their Oath, that the ſaid 
Viſcounteſs Burcher, by the Aſſent and Conſent of the ſaid E. V. 
preſented the ſaid /. C. his Clerk to the vacant Church aforeſaid, 
as the ſaid V. hath above alledged, Therefoze it is adjudged, that 
the ſaid V. may depart the Court for ever, ſaving to her Majeſt 

her ſaid Right of having him ſpoken with, whenever ſhe thinks fit. 


A Judgment for the Plaintiff upon a Demurrer to the 
Declaration, with a Writ of Enquiry of Damages. 


And now here at this Day come as well the ſaid (Plaintiff) 
as the ſaid (Defendant ) by their Attorneys aforeſaid, and thereupon 
the Premiſſes being here viewed and fully underſtood by the Juſtices 
of this Court, it appears to the ſaid Juſtices here, that the Plea 
aforeſaid of the ſaid 7. C. above pleaded in Bar, and the Matters 
therein contained, are not ſufficient in Law to preclude the ſaid 
J. G. from having his ſaid Action againſt the ſaid J. C. as the faid 


( Plaintiff) bath above alledged ; Therefoze it is adjudged, * 
1 | | the 


In Nuare Impedit. 4 


the faid (Plaintif/ ) do recover againit the ſaid (Defendant ) his 
Preſentation to the Church aforeſaid, and that he have a Writ to the 

{aid Biſhop; That he, notwithſtanding the Diſclaimer of the ſaid 2 Tow: Jug. 
Biſhop, and of the ſaid (other Defendant ) altho* the ſaid Cother Do- 
fendant ) be admitted, inſtituted and induced into the ſaid Church, Judgment, 
remove the ſaid J. C. therefrom, and admit a fit Parſon thereto, 288 
on the Preſentment of the ſaid J. G. and be the ſaid J. C. amerced, — 
(or in the Mercy, ) &c. And becauſe it is unknown, of what Value & «%mirreud. 
the ſaid Church is by the Year, according to the true valiie thereof, *© 

the Sheriff is commanded, That by the Oath of good and lawful Men 

of his Bailiwick he diligently Enquire of what Value the ſaid Church cri of En- 
is by the Year, according to the true value thereof; and that ſuch Wr+ 
Inquiſition which he ſhall take thereon, he make appear to his Ma- 

jeſty's Court at Weſtminſter ( ſuch a Return) under the Seal, &c. and 

the Seals, &c. 


Judgment upon a Demurrex to two ſeveral Pleas. 


Jf it be upon a Demurrer to two ſeveral Pleas, then thus; And there- 
upon as well the ſaid Plea of the ſaid Biſhop, as the ſaid Plea of the 
ſaid (the other Defendant ) above ſeverally pleaded, being viewed 
and fully underſtood by the Juſtices of this Court, it appears to the 
{aid Juſtices, that the {aid Plea of the ſaid Biſhop, pleaded in the 
Manner and Form aforeſaid, and the Matters therein contained, are 
not ſufficient in Law to preclude the ſaid (Plaintiſf) from having 
his ſaid Action againſt the ſaid Biſhop, as the ſaid (Plaintiff) hath 
above alledged. And that the ſaid Plea of the ſaid (the other De- 
fendant ) pleaded in the Manner and Form aforeſaid, and the Mat- 
ters therein contained, are not ſufficient in Law to preclude the ſaid 
(Plaintiff) from having his ſaid Action againſt the ſaid (che other 
Defendant) as the ſaid (Plaintiff) hath likewiſe above alledged, 


Therekoze, &c. | 


Upon a Demurrer to Vejoinders. 


Ik it be upon a Demurrer to ſeveral Rejoinders, then as before, only 
you ſay, As well the ſaid Plea of the ſaid Biſhop, as the ſaid Plea of 
the ſaid (the other Defendant ) above pleaded by Way of Rejoinder, 


being viewed, &*c. and ſo on as the former, mutatis mutandis. 


Judgment upon a Demurrer for the Defendant. - 


Ik it be a Fudgment upon a Demurrer for the N then thus : 

-And thereupon as well the ſaid Plea of the ſaid Biſhop, as the 
{aid Plea of the ſaid R. above pleaded in Bar, being here viewed and 
fully underſtood by the Juſtices of this Court, it 4 rp to the ſaid 

Juſtices, that the ſlid Plea of the ſaid Biſhop pleaded in the Manner 
and Form aforeſaid, and the Matters therein contained, are ſuffi. 
cient in Law to preclude the ſaid (Plaintiff) from having his ſaid 
Action againſt the ſaid Biſhop, And that the ſaid Plea of the ſaid J. 
above pleaded in the Manner and Form aforeſaid, and the Matters 

Part II. Bb therein 
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contained, are ſufficient in Law to preclude the ſaid (Plamtiff ) 
from having his ſaid Action againſt the ſaid 7. Therefoze it is ad- 
judged, that the ſaid ("Plaintiff ) ſhall not take any Thing (or any 
Benefit ) by his ſaid Writ, but be amerced for his groundleſs Com- 
plaint therein; and that the ſaid Biſkop and F. be from hence dif- 
miſſed the Court for ever, &c. | 
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Upon a Demurrer to a Rejoinder. 


Tf it be upon 2 Demurrer 7 4 Rejot der then as oj only 
ſaying, That the ſaid Plea of the ſaid Biſhop, pleaded by Way of Re- 


joinder in the Manner aforeſaid, being here viewed, &c. and ſo on 
as the former, mutatis mutandis. | 


Upon a Demurrer to a Replication, 


Tf it be _ a Demurrer to the Plaintiſf's Replication, then as be- 
fore, only altering it thus : And thereupon the Replication of the 
ſaid (Plaintiff) being here viewed and fully underſtood by the Ju- 
ſtices of this Court, it appears to the ſaid Juſtices, that the ſaid Re- 
plication, pleaded in the Manner and Form aforeſaid, and the Mat- 
ters therein contained, are not ſufficient in Law for him the ſaid 
(Plaintiff) to have his ſaid Action maintained againſt the ſaid (De- 
fendant) as the ſaid (Defendant) hath above alledged ; Therefoze, 
c. as in the former, ſo if it be to aSur-rejoinder, mutatis mutandis. 


The Form of an Entry of an Adjournment, and of the 
Continuances of an Iſſue to be tried by the Country, 


and of a Demurrer and Judgment for the Plaintiff 
upon the Demurrer, and the Iſſue continued. | 


At which Day the ſaid Plaint (or Aclion) was adjourned by his 

3 Continu: Majeſty's Writ of Common Adjournment, here till this Day (to wit) 
ance as to in one Month from the Day of St. Michael, then next enſuing ; and 
evat to Wh now here at this Day, as well the ſaid R. as the ſaid J. and G. ap- 
Demurrer, T by their Attorneys aforeſaid. And as to that Part whereof the 
id R. and the ſaid . have above ſubmitted themſelves to the judgment 

of the Court, a further Day is given to the ſaid Parties to be here, 

"till on the Octaves of St. Hillary, to hear their Judgment thereon, 

becauſe the ſaid Juſtices here are not yet determined therein, Gc. 

And as to that Part whereof the ſaid R. and the ſaid 7. have above 

A Venire as pleaded to Iſſue, to be tried between them by a Jury of the Country; 
to the Iſſue, the ſaid Sheriff, on a rag Month from the Day of ſaid St, Michael, 
did not return his Writ, nor hath he done any Thing therein. 
Therefore the Sheriff is (as 2 commanded, that he cauſe to 

The Appear- come here (at the Time aforeſaid) twelve, G c. to recognize in the 
mul $, Manner aforeſaid ; at which Day, as well the ſaid R. as the ſaid J. 
the Day in and G. appear by their ſaid Attorneys; and thereupon, as to that Part 
— whereof the ſaid R. and the ſaid 7. have above ſubmitted themſelves 
to the Judgment of the Court, it appears to the ſaid Juſtices here, 

7; that 


6 
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that the ſaid Plea, pleaded in the Manner and Form aforeſaid, and The Judg- 
the Matters therein contained, are not ſufficient in Law to preclude nat 


the ſaid k. from having his fad Action againſt the ſaid J. as the nor goov. 


ſaid R. hath above alledged. Therefoze it is adjudged, That the Jungmentfo: 
ſaid R. recover againſt the ſaid F. his Preſentation aforeſaid, to the the Plainriff 
Vicarage of the Church aforeſaid, and that he have a Writ to NN 
the ſaid /. Biſhop of Lincoln, Ordinary of that Place, that he, not- to the Biſhop. 
withſtanding the Diſclaimer of the cad J. admit a fit Parſon to the 

Vicarage of the Church aforeſaid, on the Preſentation of the ſaid R. Cg pies 
and be the ſaid F. amerced, (or in the Merc 05 &c. but let Execu- io. 
tion be ſtayed thereon, *till the Iſſue e above joined, between come? 
the ſaid R. and the ſaid G. be determined. And as to trying the rere of the 
Iſſue, the Sheriff at the ſaid Morrow of the Holy Trinity, did not re- Nenire. 
turn his Writ, nor hath done nothing therein; therefore the Sheriff e 


Rol. 1008. 


is (as before) commanded, ſo go on to award the Venire as abe. Tow. 2 Jud, 


181. 


A Judgment upon a Demurrer for the Plaintiff, with 
the Award of a Writ of Enquiry, and the Inquiſi⸗ 
tion returned, and the Final Judgment. 


And thereupon all and ſingular the Premiſſes, being ſeen, 
heard, and fully underſtood by this Court, and on hearing the Par- 
ties aforeſaid, with their Reaſons at large; it appears to the Juſtices 
here, that the Plea of the ſaid J. A. and J. is not ſufficient in Law 
to preclude the ſaid S. from his Action aforeſaid. Wherefore, It is Judgment to 
adjudged, That the ſaid S. do recover his Preſentation to the Church ogg > and 
aforeſaid for this Turn only, and he may have a Writ to the Biſhop, dri to the 
That he, notwithſtanding the Diſclaimer of the ſaid J. A. and J. J. do Biſhop. 
admit a fit Parſon to the ſaid Church, on the Preſentment of the ſaid 
S. and be the ſaid J. and J. amerced, ec. But becauſe it is not known 
whether the ſaid Church be full or not, nor whether ſix Months à Writ of 
elapſed from the Time when the Church firſt began to be vacant, nor Fury 
what is the yearly Value of the Church, according to the true Value . 
thereof; The Sheriff is commanded, That by the Oaths of twelve 
good and lawful Men of his Bailiwick, he dfligently enquire, whether 
the {aid Church is full or not; and if it is full, then, on whoſe Pre- 
ſentment it is full, and whether ſix Months elapſed from the Time 
when the Church firſt began to be vacant, and what is the yearly 
Value of the Church by the Year, according to the true Value there- 
of: And ſuch Inquiſition which he ſhall take thereon, let him make 
appear here in three Weeks, from the Day of St. Michael, under 
his Seal, and the Seals of thoſe, by whoſe Oaths he ſhall take, _ 
ſuch Inquiſition, Gc. The ſame Day is given to the ſaid 8. to be ss. 
here, Oc. and in the mean Time, let Execution againſt the Biſho 
be ſtaid, Gg At which Day comes here the ſaid S. by his Attorney wor oy 22 
aforeſaid, and the Sheriff, (that is to ſay) R. C. Eſq; now returns 
here, an 2 indented, taken before him at B. in the Coun | 
aforeſaid (ſuch a Day and Year) by Virtue of his Majeſty's Writ to The Inquj- 
him directed for that Purpoſe, whereby it is found, that the ſaid J. I. turned, 
after the Death of the ſaid R. (to wit) for the Space of eleven Months, 
elapſed next before the Day of the taking of that Inquiſition, was Par- 
fon of the ſaid Church, on the Preſentment of the ſaid J. A. and that 
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the ſaid Church is worth twelve Pounds Yearly (or is of the yearly Value 

The Final of twelve Pounds) according to the true Value thereof; Therefo2e 

Judgment. t ig adjudged, that the ſaid S. do recover againſt the ſaid J. A. 

and J. J. his Damages (to me a Moiety of the Value of the Church 

A aforeſaid for one Year, which amounts to ſix Pounds, and let him 
= *+ 77 have a Writ to the Biſhop. P. 7. H. 8. Rol. 562. 


A Judgment for the Plaintiff after a Verdict. 


4 Akterwazds, on the Day, and at the Place within con- 

The Return fained, before R. N. and S. K. his Majeſty's Juſtices, appointed 
of the Poſtea. to take (or hold) the Aſſizes in the County of Tork, and W. I. 
Aſſociate for this Purpoſe, the ſaid W. not being expected to be 

preſent, by Virtue of his Majeſty's Writ Si non Omnes; ac- 

cording to the Form of the Statute, & c. came as well the within 

named (The Plaintiff) by his Attorney, as the within named ("The 
Defendant ) by his Attorney within mentioned, and the Jurors of the 

Jury within mentioned being called, likewiſe appear; who being 

The Uerditt. elected, tried and ſworn, to give their Verdict of the within Con- 
tents, declare upon their Oaths, that the Advowſon of the Church 

Chat the Ad- of H. within ſpecified, is an Advowſon in Groſs by itſelf, in the 
** was Manner as the ſaid (The Plaintiff) hath within alledged; And 
in gros. the ſaid Jurors do further declare upon their Oaths, that the ſaid 
Chat the Church of H. is full of the ſaid O. Parſon of the ſame Church, on tlie 
3 Preſentment of the ſaid J. and was ſo for the Space of five Weeks next 
Ot whole before the Day of the iſſuing forth of the original Writ of the ſaid 
Pzeſent=2 (Plaintiſf) and that the ſaid (Plaintiſf) ſued out his Writ againſt the 
—_— Ma Defendant) and the Biſhop within named, within ſix Months 
The Beflg- after the within named W. N. reſigned into the Hands of the ſaid 
nation of the Biſhop, Ordinary of that Place, all his Right and Intereſt within 
Incumbent, ſpecified, in the Church aforeſaid, in the Manner within ſpecified ; 
and ſo the ſaid Church was laſt vacant; and they ſay that the Church 

The Ualue js worth yearly according to the true Value thereof, the Sum of 
A.M twenty Pounds, beyond Reprizes, whereupon the ſaid (Plaintiff) 
prays Judgment of and concerning the Premiſſes, and a Writ to be 

directed to the Biſhop, as Ordinary of the Place, to remove the ſaid 

O. from the Church aforeſaid ; and to admit a fit Parſon thereto, on 

the Preſentment of the ſaid (Plaintiff) and his Damages, (to wit) the 

Value of the ſaid Church for half a Year aſſeſſed by the ſaid Jury 

The Judg- in the Manner aforeſaid, Therefoze it is adjudged, that the ſaid 
went, (Plaintiff) Do recover againſt the ſaid (Defendant ) his Preſenta- 
tion to the Church aforeſaid, and his Damages, to the Value of the 

Church for half a Year, (or an half Tear's Value of the Church) which, 

as aſſeſſed by the ſaid Jury, in the Manner aforeſaid, amounts to 100. 

and he may have a Writ to be directed to the Biſhop, as Ordinary of 

the Place : That he, notwithſtanding the Diſclaimer of (the ſaid De- 

fendant who gg and tho? the ſaid O. be admitted, inſtituted 
And inducted into the ſaid Church, he remove the ſaid O. therefrom, 
Miſericordia. and admit a fit Parſon to the ſame Church, on the Preſentment of 
Ra. Ener, 508. the ſaid (Plaintiff ) and be the ſaid (Defendant, except the Biſhop ) 
rn amerced, Gc. | oy 


4 PTE An 


_ Y 


1 , * - - &6 
2 a 4. 9 
* C = kg 


In Quare Impedit. 


An Entry of a Judgment, where the King claims to 
preſent to an Archdeaconry, by Reaſon of the Tem- 
poralties being in his Hands, and the Action being 
brought againſt the Archdeacon and the Biſhop, the 
King has Judgment by Default againſt the Incum- 
bent; and the Biſhop Pleads, that the King had pre- 
ſented the Incumbent to the Archdeaconry, by Reaſon 

of the Temporalties, who was admitted, Cc. therein, by 

ſuch a one, to whom the Biſhop had committed the Duty 
of his Office of Ordinary, and prays Judgment, if the 

King can charge him with a Diſturbance, and therefore 

Judgment and a Writ to the Biſhop ; but no Amerce- 

ment againſt him. 


And the ſaid Biſhop comes and defends the Force and Injury, 
and faith, That his preſent Majeſty, by Reaſon of the Vacancy of 
the Archdeaconry aforeſaid, the Temporalties of the Biſhoprick be- 
ing in the Hands of his ſaid Majeſty, by the Conſecration of the ſaid 
J. into the Biſhoprick of L. who now is Biſhop of L. preſented to the 
Archdeaconry aforeſaid, one H. S. his Clerk, who on the ſaid King's 
Preſentment, was admitted and inſtalled into the {aid Archdeaconry 
by A. Biſhop of B. to whom the preſent Biſhop, as Ordinary of the 
Place, had committed his Office in this Particular : And thus he faith, 
his ſaid Majeſty, hath the Fruit (or Efe#) of his Preſentment to the 
Archdeaconry aforeſaid, by Reaſon of the ſaid Vacancy, the Tem- 
poralties of the ſaid Biſhoprick being in his Majeſty's Hands for the 
Reaſon aforeſaid, wherefore he prays Judgment, whether his Maje- 
ſty can charge him with any Injury or Diſturbance in this Caſe, Se. 
And becauſe the ſaid Biſhop claims not * Thing at preſent, in the 
ſaid Archdeaconry aforeſaid, except as Ordinary of the Place, in 
whoſe Mouth it does not lie to controvert his Majeſty's Action in 
this Caſe; It is adjudged, that his ſaid Majeſty recover his Preſen- 
tation againſt the ſaid Biſhop, to the Archdeaconry aforeſaid, and he 
may have a Writ to the {aid Biſhop, as Ordinary of that Place, to admit 
a fit Parſon to the ſaid Archdeaconry (ſaving to the ſaid Biſhop his 
Right hereafter of collating to the {aid Archdeaconry as Patron, &c. 
whenever it ſhall happen hereafter to become vacant) and no Amerce- 
ment is awarded againſt the ſaid Biſhop. And becauſe the ſaid 
Biſhop, by his Plea aforeſaid, doth excuſe himſelf from any particular 
Diſturbance, c. let there be an Execution of the ſaid Judgment, 
inaſmuch as his ſaid Majeſty hath Judgment given for him againſt 
the ſaid H. of the Archdeaconry aforeſaid, by Default, as it appears 


in a Roll of the Pleas of his Majeſty's Court of Common Bench R.. 551. a; 


of this Term, No. 15. 
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An Entry where the Canons Refidentiary, as Guardians of 
the Spiritualties, during the Vacancy of the Archbiſhop | 
of York, diſclaims all Title, but as Ordinary, (ſede va- 


cante) ; and an Award of the Writ to the [Archbiſhop 

(the Seat being full, before the Time of awarding the 

Writ) in the Replication, where the Plaintifts go on to 
maintain their Count. 


And the ſaid John Scott, Philip Hodgson, and Henry Wickham, 
Canons Reſidentiary and Guardians of the Spiritualties of the Arch- 
biſhoprick of York (the Seat of the Archbiſhop being vacant) and 
Samuel Pullyn, by Robert Denniſon their Attorney, come and defend 
The Diſ- the Force and Injury, when, &*c. And the ſaid J. Scott, P. Hodg- 
— ſon, and H. Wickham, admit, that they have not, nor do they claim 
to have any Thing in the Church aforeſaid, or in the Advowſon 
thereof; but the Admiſſion, Inſtitution and Induction of Parſons of that 
Church, and whatever elſe belongs to the Archbiſhop of York, as 
Ordinary of that Place, when the Seat is full, as Guardians of the 
Spiritualties of the ſaid Archbiſhoprick (the Seat being now vacant) 
* and this they are ready to verify ; whereupon they pray Judgment, 
whether the ſaid (the Plaintiffs) ought in this Cale, without ſhew- 
ing a particular Difturbance in them the ſaid J. P. and H. to have 
their Action aforeſaid againſt them, Gc. Then the Precedent goes 
on with the Plea of the Incumbent, and before the Plaintiff's Re- 
plication comes in, the Seat of the Archbiſhop is full, for which Reaſon 
the Replication is thus pleaded. 


| And the ſaid F. Fletcher, R. Knowleſley, and G. Fackſon, as to 

2-9 erlica- the Plea aforeſaid of the ſaid John . Phili Hed, and H, 
Wickham, Canons Reſidentiary and Guardians of the Spiritualties of 

the Archbiſhoprick of Torł, being vacant, above pleaded, inaſmuch 

as the ſaid J. Scott, P. and H. do not claim any Thing in the Church 

aforeſaid, or in the Advowſon thereof, but the Admiſſion, Inſtitu- 

tion, and Induction of the Parſons of that Church, and whatever 

That by elſe belongs to the Archbiſhop of Tork, as Ordinary of that Place 
Beaſon of (when the Seat is full) as Guardians of the Spiritualties of that Arch- 
28 biſhoprick, when the Seat of the Archbiſhop is vacant, prays Judg- 
_ riff ars ment, and a Writ to the Archbiſhop, the Seat being now full; 
The Jung. Therefoze it is adjudged, that the ſaid (Plajnriffs ) recover againſt 
went, the ſaid F. Scot, Philip Hodgson, and Henry Wickham, Canons Re- 
ſidentiary and Guardians of the Spiritualties of the Archbiſhoprick, 

when the Seat is vacant, their Preſentation to the Church aforeſaid. 

2 Writ to And they may have a Writ to the Archbiſhop of York, the Seat of 
e the Archbiſhoprick being now full; that notwithſtanding the Diſ- 
q claimer of the ſaid F. Scot, Philip Hodgson, and Henry Wickham, 

he admit a fit Parſon tothe Church aforeſaid, on the Preſentment of 

the ſaid (Plaintiffs ) and no Amercement is awarded againſt the ſaid 

F. Scot, Philip Hodgson, and Henry Wickbam, becauſe they excuſe 
themſelves from any particular Diſturbance, but let Execution be 


I ſtayed 


1 


— 
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ſtayed till the Plea between the ſaid (Plaintiffs ) and the ſaid (other A Ceſſut Exc- 
ene be determined; and as to the Plea of the ſaid Same! 

(the other Defendant ) above pleaded in Bar, they the ſaid (Plaintiffs) 

reply and ſo go on with the Replication. a 


A Declaration by the ſurviving Grantee of the next 


Avoidance, upon a Grant by the Heir of an AdvoW- 
ſon in Groſs. 


— 1. V/ILLIAMBiſhopof Lincoln, R. R. Gentleman, and 
J. D. Clerk, were ſummoned to anſwer to H. B. 

Maſter of Arts of a Plea, (or in an Action) that they may permit the 

faid H. to preſent a fit Parſon to the Vicarage of the Church of W. 

otherwiſe T. which is vacant, and belongs to his Gift, G c. And 

whereupon the ſaid H. by W. C. his Attorney declares, that whereas 

J. R. was ſeiſed of the Advowſon of the Vicarage of the Church che Seidn 

aforeſaid, as of an Advowſon in groſs by itſelf, as of a Fee and 11 

Right, and being ſo ſeiſed thereof, preſented to the Vicarage of the . 

Church aforeſaid, being vacant, one J. B. his Clerk, who on the Pre- 

ſentment of the ſaid J. was admitted, inſtituted and inducted there- 

in, in the Time of Peace, in the Reign of his preſent Majeſty. And 

the ſaid J. R. being ſo ſeiſed of the Advowſon of the Vicarage afore- 

faid, in the Manner aforeſaid, afterwards as W. aforeſaid, died, ſeiſ- His Death, 

ed of ſuch his Eſtate therein, after whoſe Deceaſe, the ſaid Advow- 

ſon of the Vicarage aforeſaid, deſcended to one R. R. as Son and à Defcent to 

Heir of the ſaid J. R. whereby the ſaid R. the Son, was ſeiſed of the 1 ons 

Advowſon of the Vicarage aforeſaid, as of an Advowſon in Groſs by © * 

itſelf, as of a Fee and Right, and being ſo ſeiſed thereof, he, the ſaid 

R. the Son, on the 29th Day of January in the 8th Year of the 

Reign of his preſent Majeſty, at W. aforeſaid, by a Writing (which # G:ant by 

the {aid H. now brings into this Court, ſealed with the Seal of the Slum. e 

ſaid J. dated the ſame Day and Year) granted to the ſaid H. and one ve en 

L. B. jointly and ſeverally, the firſt and next Avoidance, Donation, | 

Preſentation, Nomination, and free Diſpoſition of the Vicarage 

aforeſaid, to the ſole Uſe and Behoof of one P. C. And alſo, that it 

ſhould be lawful for the ſaid L. and H. jointly and ſeverally to pre- 

fent the ſaid P. C. to the ſaid Vicarage, whenſoever, and in what 

Manner ſoever, whether by Death, Reſignation, Deprivation, Ceſ- 

ſion, Permiſſion, Demiſe, or otherwiſe, it ſhould firſt and next hap- 

pen to become Vacant, and to do all other Things which belong to 

the Duty and Office of a Patron, for ſuch firſt and next Vacancy, as 

fully, and to all Intents and Purpoſes, as he the ſaid R. the ſaid Son 

might have done, if the ſaid Writing had not been made, as by the 

ſaid Writing, it doth more fully appear. By Virtue of which Grant, 

the ſaid H. and L. were poſſeſſed of the ſaid Advowſon of the Vicarage 

aforeſaid, to preſent thereto at the firſt and next Avoidance there- 

of; and being ſo poſſeſſed thereof, he, the ſaid L. afterwards died The Death 

at W. aforeſaid, and the ſaid H. ſurvived him, and thereby became 5G 2 w 

ſolely poſſeſſed of the ſaid Advowſon, by Right of Survivorſhip. * 

And being ſo poſſeſſed thereof, the ſaid Vicarage became, and is now gy, Death 


T 
Vacant, by the Death of the ſaid J. D. which Avoidance of the of the In- 
ſaid cunbent. 
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faid Vicarage, by the Death of the ſaid J. D. is the firſt and next 
whereby it Avoidance of the ſaid Vicarage, after the Grant aforeſaid, made to 
—_— to the ſaid H. and L. in the Manner aforeſaid ; and for that Reaſon he 
1 the ſaid H. is now entitled to preſent the ſaid P. (being à fit Parſon) 
to the Vicarage aforeſaid : And the ſaid ny R. and J. do unjuſtly 
diſturb him therein, wherefore, he declares he is injured and enda- 
maged to the Value of one Hundred Pounds, and thereof he brings 
his Suit, Oc. together with this, that the ſaid H. is ready to verify, 
that the ſaid P. is now alive (to wit) at M. in the County of 


Surry, &C. 


11 


8 


The Pleadings to this Declaration are as follow, 

An Entry, where the Biſhop claims nothing, but as Or- 
dinary. And the Patron acknoWledges the Action, 
and the Incumbent pleads in Bar, and Sets up a Title 
with a Traverſe of the Grant of the next Avoidance.--- 
Whereupon the Plaintiff as to the Biſhop, and as to the 
Patron, who confeſſed the Action, prays a Writ to 
the Wiſhop.— And as to the Incumbent who pleads a 
Title, the Plaintiff maintains his Declaration, and 
takes Iſſue upon the Grant of the next Avoidance, — 
Wherefore a Uenire is awarded, and the Plaint -or 
Action is Adjourned, by a Writ of Common Adjournment, 
before which adjourned Day, the Incumbent with⸗ 
draws his Plea, and acknowledges the Action. 
Upon which there is Judgment to remove the Incum- 
bent, and admit the Plaintiff's Clerk. — And the In- 
cumbent is AMmerced, (or in Miſericordia) ; and a Writ 

of Enquiry is awarded to fee if the Vicarage be full, 
and if ſo, on whoſe Preſentment, and if fix Months have 
paſsd, and what is the Value of the Vicarage. © 


And the ſaid Biſhop R. R. and J. by G. C. their Attorney, come 
and defend the Force and Injury, when, ec. and the ſaid Biſhop ad- 
mits, that he hath not, nor doth he claim to have any Thing in the ſaid 

Vicarage, or in the Advowſon thereof ; but the Admiſſion, Inſtitution 

The Dif. and Induction of the Parſons of that Vicarage, and whatever elſe be- 

claimer of Jongs to an Ordinary, as Ordinary of that Place : And this he is 

the Biſhop. ready to verify, wherefore he prays Judgment, whether the ſaid H. 
without a ſpecial Diſturbance aſſigned in the Perſon of the Biſho 

(Cor without charging the ſaid Biſhop with @ ſpecial Di K 

Cognovit Ought to have his {aid Action againſt him, &c. And the ſaid R. the 

Actionem by now Defendant, admits, that he can't controvert the Action of the 

the Patron. ſajd H. nor can he ſay, but that it now belongs to the ſaid H. to pre- 

ſent a fit Parſon to the ſaid Vicarage ; and that he hath diſturbed 

the ſaid H. from preſenting the ſaid P. to the Vicarage aforeſaid, as 

The Plea of the {aid H. hath above declared againſt him. And the ſaid J. pleads, 

— F ns that he is Vicar of the ſaid Church inducted therein, at the Preſent- 

e 0 2 ment 


In Nuare Impedit. 105 


ment of the ſaid R. one of the Defendants, and ſaith, that the ſaid 
M. ought not to have or maintain his ſaid Action againſt him, becauſe 
he ſaith, that tho? it be true, that the ſaid J. R. was ſeiſed of the Ad vow- 
ſon of the ſaid Vicarage, as of an Ad vowſon in Groſs, by ſel, as of a 
Fee and Right, and that being ſo ſeiſed thereof, he preſented the ſaid 
T. B. his Clerk to the ſaid Vicarage when vacant, who on the Pre- 
ſentation of the ſaid J. was therein admitted, inſtituted, and induct- 
ed in Time of Peace, in the Time aforeſaid of our ſaid late So- 
vereign Lord and Lady King Philip and Queen Mary ; and that the 
ſaid J. being ſo ſeiſed thereof, Lied, ſeiſed of ſuch his Eſtate therein; 
after whoſe Deceaſe the ſaid Advowſon deſcended to the ſaid R. 
his Son, whereby the ſaid R. was ſeiſed of the Advowſon of the 
Vicarage aforeſaid, as of an Advowſon in Groſs by 100% as of a 
Fee and Right, as the ſaid H. hath above declared againſt him. But 
the {aid F. doth further inſiſt, that the ſaid R. the Son of the ſaid 
being ſeiſed of the Advowſon of the Vicarage aforeſaid, in the 
anner aforeſaid, died at F. aforeſaid, ſeiſed of ſuch his Eſtate 
therein, after whoſe Deceaſe, the {aid Advowſon deſcended to the 
ſaid R. the now Defendant, as Son and Heir of the {aid R. where- 
by the ſaid R. the now Defendant, became ſeiſed of the Advowſon 
of the Vicarage aforeſaid, as of an Advowſon in Groſs by itſelf, as 
of a Fee and Right; and being ſo ſeiſed thereof, the ſaid Vicarage 
became vacant, by the Death of the ſaid T. B. by Reaſon whereof 
the ſaid R. the now Defendant, preſented him the ſaid F. his Clerk, 
to the ſaid Vicarage being vacant, to the ſaid Biſhop as Ordinary of 
that Place; and the ſaid J. on the Preſentment of the ſaid R. the 
now Defendant, was admitted and inſtituted therein, and long be 
fore the Day of the iſſuing forth of the original Writ of the ſail 
H. was and ſtill is, Vicar of the Vicarage aforeſaid, without This, The Tra: 
that the ſaid R. R. the Son of the ſaid F. Granted the firſt and next verſe ot the 
Avoidance, Donation, Preſentation, Nomination and free Diſpoſition G:ant of the 
of the ſaid Vicarage to the ſaid H. and L. to preſent the ſaid P. C. — -—<5a_f 
thereto, as the ſaid H. hath above alledged in his Declaration ; and 
this he is ready to verifie, whereupon he prays Judgment, whether 


the ſaid H. ought to have his ſaid Action againſt hn Ge. 


And the ſaid H. (as to the Plea of the ſaid Biſhop above pleaded, Judgment a- 
maſmuch as the ſaid Biſhop hath not, nor doth he claim to have an — = 
Thing in the ſaid Vicarage, or in the Advowſon thereof; but the — . —. 
Admiſſion, Inſtitution and Induction of the Parſons of that Vica- 
rage, and other Things belonging to an Ordinary; and inaſmuch as 
the ſaid R. the now Defendant, above acknowledges, the ſaid Action 


and the other Premiſſes,) pzays Judgment and a Writ to the Bt- 

ſhop, &-c. Therefoze it is adjudged, that the ſaid H. recover 

againſt the ſaid Biſhop and R. the now Defendant, his Preſentation 

to the Vicarage aforeſaid : And he may have a TUrit to the ſaid 

Biſhop, that notwithſtanding the Diſclaimer of the ſaid Biſhop, and 

of the {aid R. the now Defendant, he admit the ſaid P. C. to the 

Vicarage aforeſaid, on the Preſentment of the ſaid H. But let Exe- 

cution thereof be ſtayed till the ſaid Plea (or Aion, between the Ceffat Exe- 
ſaid H. and F. be determined: And the ſaid Biſhop not ta be 
amerced, becauſe he excuſes himſelf from any particular Diſtur- Nihil in Miſe- 


bance, and be the ſaid R. amerced, ec. and as to the Plea aforeſaid cord a- 
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of the ſaid J. above pleaded in Bar, he the ſaid H. replies, that he 

ought not to be precluded from his ſaid Action againſt him, notwith- 

ſtanding any Thing above alledged by him in his ſaid Plea, ec. be- 

X Beplica- cauſe the ſaid H. doth, as before, inſiſt, that the ſaid R. Son of the 
Ille on ets ſaid J. did grant to the ſaid H. and to the ſaid L. the firſt and next 
Defendant's Avoidance, Donation, Preſentation, Nomination and free Diſpoſi- 
Bu tion of the {aid Vicarage, to preſent the ſaid P. C. as he hath before 
in his ſaid Declaration above alledged, and this he prays may be 

enquired of by the Country, and the ſaid 7. oy likewiſe the ſame : 

The Award Therefo2e in order to try this Iſſue, the Sheriff is commanded, that 
of the Venire. he have here on the Octave of St. Hillary, twelve, &c. by whom, 
&*c. and who neither, ec. To recognize, &*c. Becauſe as well, 

&-c. Befoze which Day, to wit, the Octave of St. Hillary, tlie 

3 Continu- ſaid Plaint was adjourned by his Majeſty's Writ of Common Ad- 
ance by journment, from the ſaid Town of St. Albans to Weſtminſter aforeſaid, 
Common to the aforeſaid Octave of St. Hillary; at which Day appeared 
3djourn- here, to wit, at Weſtminſler aforeſaid, as well the ſaid H. oy N. G. 
— his Attorney, by a ſpecial Warrant made to him for that Purpoſe, 
as the ſaid F. by His Attorney aforeſaid, and thereupon the ſaid J. 

A Retraxit of withdrawing his Plea aforeſaid, by him above pleaded, doth admit 
the Plea. that he can't controvert the Action of the ſaid H. nor deny, but that 
the ſaid R. the Son of the ſaid J. did grant to the ſaid H. and the ſaid 

L. the ſaid firſt and next Advowſon, Donation, Preſentation, No- 

mination, and free Diſpoſition of the Vicarage aforeſaid, to preſent 

the ſaid P. C. as he hath above alledged in his {aid Declaration: 

Judgment, Therefoze it is adjudged, That the ſaid H. do recover againſt 
the ſaid F. his Preſentation to the Vicarage aforeſaid ; and the ſaid 

H. having lately in this Court recovered his ſaid Preſentation againſt 

the ſaid Biſhop, as above appears in this ſame Roll ; therefoze the 

ſaid H. map have a Writ to the Bifttop, as Ordinary of that Vica- 

rage, that notwithſtanding as well the Diſclaimer of the ſaid Bi- 

ſhop as of the ſaid R. and J. and although the ſaid F. be admitted, 

ad amovend, inſtituted and induced into the ſaid Vicarage, he temove the ſaid 
& adwirrend. F. from the {aid Vicarage, and on the Prefentment of the ſaid H. 
*-o:4ia ADM a fit Parſon to the ſaid Vicarage, and be the ſaid U amerced, 

1 


The @Qrit of G. and becauſe it is not known whether the ſaid = be 
Enquitp- full or not, or whether fix Months have cm ſince the Time the 
ſaid Vicarage firſt became vacant, nor of what Value the Church is 


by the Year, according to the true Value thereof, The Sheriff is 
commanded, that by the Oath of good and lawful Men of his 
Bailywick, he diligently enquire whether the ſaid Vicarage be Full 
or not ; and if it be full, then upon whoſe Preſentment it 1s ſo; and 
whether fix Months have elapfed fihce the ſaid Vicarage firſt became 
vacant, and of what Value the ſaid Vicarage is by the Year, accord- 
ing to the true Value thereof, and ſuch Inquiſition as he ſhall take 
thereon, he make known here to our Jace at V. eftminſter 
Ceſſut Exe- (ſuch @ Return) under the Seal, &c. an the Seals, &*c. and in 
cutio. the mean Time let the Execution of the Writ to the Biſhop be 
200, 20r, Wye Oe. © Fi 


The 
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The Form of a Mrit of Enquiry. 


GEORGE the Second, by the Grace of God, of Grear- 
Britain, France, and Ireland, King, Defender of the Faith, ec. 
To the Sheriff of Norfolk, Greeting. Be it known to you, that 4. 
hath recovered in our Court, before our Juſtices at Weſtminſter, by the 
Judgment of the ſame Court, againſt T. the Biſhop of Norwich, C. D. 
and E. F. his Preſentation to the vacant Church of M. and for this 
Turn belonging to his Donation. Whereupon the ſaid A. in our 
ſame Court, brought our Writ of Quare Impedit againſt them, and 
becauſe it is not known whether the ſaid Church be full or not, or 
whether fix Months elapſed from the Time when the ſame Church 
began to be vacant or not, nor of what Value the ſaid Church is 
by the Year, according to the true Value thereof; Therefore we 
command you, that by the Oath of twelve good and lawful Men of 
your County, you diligently enquire, whether the ſaid Church be 
full or not, and if it be full, then upon whoſe Preſentation the ſame is 
full, and whether fix Months have elapſed from the Time when the 
{aid Church began to be vacant or not, and of what Value the ſaid 
Church is by the Year, according to the true Value of the ſame : And 
the Inquiſition which you ſhall take thereon you ſhall cauſe to be 
known to our Juſtices at Weſtminſter, in three Weeks from the Feaſt 
of St, Michael; and have you there the Names of thoſe by whoſe 
| Oath you ſhall take ſuch Inquiſition and this Writ. Witneſs, &c. 


A Writ to the Biſhop, to Enquire of the Admiſſion 
and Inſtitution of a Clerk upon an Iſſue joyned. 


GEDRGE the Second, &c. To the Right Reverend Fa- 
ther in God, Thomas Lord Biſhop of Briſtol, ,Gzeeting : Whereas 
an Action commenced in our Court, before our Juſtices at Weſ/tmin- 


ſter, between E. &. Plaintiff, and you and one Sir G. T. Knt. and A, of rey. 
W. Clerk, for that you and the ſaid G. and A. have not permitted the 133. 


ſaid E. to preſent a fit Parſon to the Church of L. which is vacant, 
and (as it is ſaid) is in his Gift. The Matter is come to this Iſſue be- 


tween the ſaid E. and the ſaid G. in our ſame Court, before our ſaid 


Tuſtices at Weſtminſter. * Whether one T. F. Clerk was admitted 
and inſtituted te the ſaid Church on the Preſentation of one J. T. or 
not; and for that the Cognizance of that Matter belongs to the Ec- 
cleſiaſtical Court. Ve willing that the Rights of the Church be 

reſerved, and Juſtice be done the Parties, Do command you, that 
Earching your Regiſters and other Remembrancers and thoſe of your 
Predeceſſors late Biſhops of Briſtol, and doing further therein what 
appertains to your Paſtoral Office in this Caſe, you make appear to 
our Juſtices at Weſtminſter, en the Octaue of St. Hillary. * whether 
the ſaid T. F. was admitted and inſtituted into the ſaid Church, on 
the Preſentation of the ſaid T. E. or not, by your Letters ſealed 


and incloſed, and have you there this Mandate, TUitneſs, &. 
It 
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Fit be to try the Plenarty of a Church, then at the firſt Aſterisk 
above you ſay, Whether the ſaid Church now is or was, on the 
Day of the iſſuing forth of the original Writ of the ſaid Biſhop, to 
wit, on (ſuch a Day, i. e. the Teſte Day of the Original) and 
for ſix preceding Months next before, full and provided for 
with one T. F. Clerk, on the Preſentment of one J. J. or not — 
and at the ſecond Aſterisk you ſay thus: Whether the ſaid Church, 
or on the Day of the iſſuing forth of the ſaid original Writ, and for 
fix Months next before, was 4¹ 3 for, with the ſaid T. 
F. on the Preſentment of the ſaid T. I. or not, by your Letters, &c. 


WMrit to the Wiſhop. 


When the Biſhop is a Party to the Suit, and controverts the Plain- 
tiff's Title, or in any Caſe whereby it becomes neceſſary for the 
oy to pray a Writ to the Metropolitan, then the Form of it is 
thus 
After the Concluſion of the Joynder in Demurrer, or whatever 
elſe be the Pleadings, where the Party prays Judgment, he muſt go 
on thus, —— And prays Judgment and a Writ to William by divine 
Providence, Archbiſhop of Canterbury, Primate of all England and 
Metropolitan; inaſmuch as the Biſhop is a Party named in the ſaid 
Writ, and alſo his Damages occaſioned by the ſaid Diſturbance, to 
be adjudged to him, &c. Wi. Emr. 66. 


A Writ to the Biſhop to admit a Parſon on the King's 
Pꝛelentment. 


GEORGE the Second, e*c. To the Reverend Father in 
God Thomas Biſhop of Briſtol, Greeting ; Be it known to you, 
* 


that in our Court before us, we, by the Conſideration of the ſame 
Court, have recovered our Preſentation, againſt you and 7. T. Clerk 
to the Prebend of S. in the Collegiate Church of 7: vacant and in our 
Gift, whereupon we have brought our Writ of Quare Impedit, in 
our {ame Court, againft you and the ſaid F. F. and therefore we 
command you * that notwithſtanding your Diſclaimer, and that of 
the ſaid 7. F. you admit a fit Parſon to the Prebend aforeſaid, upon 
our Preſentment. Mitneſs, &c. 


When the Prit is to remove the preſent Incumbent, and E admit 
the Parſon preſented by the King, then thus : | 


* Therefore we command you, That notwithſtanding your Diſ- 
claimer, and that of the ſaid J. I. and tho? the ſaid F. 7 be ad- 
mitted, inſtituted and inducted in the ſame Church, Do you remove 
the ſaid J. T. therefrom, and do you admit a fit Parſon to the ſame 
Church upon our Preſentment. (Witneſs, &c. 
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A Writ of Enquiry directed to the Sheriff, c. upon a 
Judgment aftirmed, to Enquire whether the Pre- 
bend be full or not, and what Time elapſed ſince the 
Prebend became vacant, and of the Value thereof, 


FN EORGE the Second, e*c. by the Grace of God of Great-Britain, 
c. To the Sheriff of Staffordſhire, Greeting ; whereas T. L. 
Clerk was ſummoned to appear in our Court, before our Juſtices at 
Weſtminſter, to anſwer to F. Biſhop of Exeter, Sir J. G. Knt. and G. 
M. Gent. of a Plea (or in an Action) that he ſhould permit them to 
preſent a fit Parſon to the Canonry and Prebend of S. V. our Colle- 
giate Church of T. which is vacant and belongs to their Donation (or | . 
ic in their Gift ) and afterwards in our ſame Court, the ſaid J. made 1 
default; for which Reaſon it was there adjudged, that the ſaid Bi- ment let 
ſhop, J. and G. ſhould recover their 0 to the Canonry 
and Prebend aforeſaid, and that they ſhould have a Writ to the Bi- 
ſhop of Litchfield and Coventry, Ordinary of that Place, that he 
ſhould admit a fit Parſon to the Canonry and Prebend aforeſaid, up- 
on the Preſentment of the ſaid Biſhop, E. and J. notwithſtanding 
the Diſclaimer of the ſaid J. as by inſpecting the Record and Pro- he aq, ot 
ceſs therein, which we _ cauſed to be brought into our Court Erroz, 
before us, with certain Cauſes of Error, it appears to us of Record. 
And whereupon, in our ſame Court before us it is adjudged, That The Judg- 
the ſaid Biſhop, J. and G. may have their Execution thereon againſt gn. * 
the ſaid T. But becauſe it is not known, whether the Canonry and 
Prebend aforeſaid is full or not, nor of what Value the Canonr 
and Prebend is by the Year, according to the true Value thereof, we che durit of 
command you, that by the Oaths of good and lawful Men of your Enquire, 
County, you diligently enquire, whether the Canonry and Prebend 
aforeſaid, are vacant, and how long Time hath elapſed ſince the 
ſaid Canonry and Prebend became Vacant, and of what Value they 
are by the Your according to the true Value thereof. And ſuch In- 
uiſition as you ſhall take thereon, do you make appear to us in 
Keren Days from the Day of St. Hillary, whereſoever we ſhall then 
be in England, under your Seal, and the Seals of thoſe, by whoſe 
Oaths you ſhall make ſuch Enquiry, and have you there the Names 
of thoſe, by whoſe Oaths you ſhall make ſuch Enquixy, and this Writ. 


Witneſs, &c. 


A Writ to the Biſhop, to admit a Parſon to the Canonry 
and Prebend in a Collegiate Church, after n 


affirmed upon the Writ of Erroz, and the Record re- 
moved. 


EO RGE the Second, G&c. To the Reverend Father in God G. 
Biſhop of Litchfield and Coventry, Gzeeting ; be it known to 
you, that the Biſhop of Lincoln, J. G. Knight, and C. M. Gent. in 
our Court, before Sir Robert Eyre Knight, and his Brethren, => £3 


ſtices of the Bench (or of the Court 7 Common Pleas) at Weſtminſter, 
Part II. LC 


by 


—— 
— 


ho e Judgments and Judicial Pꝛocefs 


by the Conſideration (or the Judgment) of the ſame Court, recovered 
Theſ. Brev. 1. againſt T. L. Clerk, thro' his Default, their Preſentation to the Ca- 
. nonry and Prebend of S. in our Collegiate Church of T. Vacant, 
The Writ of and belonging to his Donation (or in his Gift) whereof the ſaid 
in Biſhop, J. G. and C. in our ſame Court have brought our Writ of 
' Onare Impedit againſt him, as by inſpecting the Record and Proceſs 

thereof, which we lately cauſed to be brought into our Court before 

us, with certain cauſes of Error, it appears to us of Record. And 

The Judg- whereupon, in our ſame Court before us, it is conſidered, that the 
ment in Er- ſaid Biſhop J. G. and C. may have their Execution thereon, as it 
88 likewiſe appears to us of Record. And therefore we command you, 
that you admit a fit Parſon to the Canonry and Prebend aforeſaid, 

on the Preſentation of the ſaid J. Biſhop of Exeter, and C. notwith- 
ſtanding the Diſclaimer of the ſaid T. L. and this you are in no wiſe 
to omit, under the Penalty of 100 I. and in what Manner you ſhall 
execute this our Writ, do you make appear to us, on the Octave of 
St. Hillary, whereſoever we ſhall then be in England, and have you 


there this Writ. Witneſs, &c. 


A Writ to the Biſhop to remove the preſent Incumbent, 
and to Admit the Parſon Preſented by the Party Recover- 


ing, after a Writ of Error, and the Judgment affirmed. 


GEORG E the Second, To the Reverend Father in God JV. 
Archbiſhop of Canterbury, Greeting ; whereas J. T. Biſhop of 

Exeter lately in our Court, before Sir R. D. Knight, and his = 

thren, our Juſtices of the Bench, (or of our Court of Common Pleas) 

Theſ. Brew. a. at JVeſtminſter, by the Conſideration (or by the r e of the 
ſame Court, recovered againſt T. L. Clerk, his Preſentation to the 

Church of N. which was Vacant, and belonged to his Donation (or 

was in his Gift) whereof he was convicted, as by inſpecting the Re- 

* This is cord and Proceſs thereof, * (which we lately cauſed to be brought 
left prom —＋ before us with certain . of Error) it appears to us of Record. 
— * And whereupon in our ſame Court before us, it is conſidered (or 
adjudged ) That the ſaid Biſhop, have his Preſentation to the Church 

aforeſaid. as it likewiſe appears to us of Record; therefore we com- 

mand you, that tho? the ſaid T. L. be admitted, inſtituted, and in- 

duced to the Church aforeſaid, do you remove the ſaid T. L. from 

that Church, and admit a fit Parſon thereto, on the Preſentation of 

the ſaid Biſhop. And this do you in no wiſe omit, under the Pe- 

nalty of one Hundred Pounds, and in what Manner ſoever you ſhall} 

execute this our Precept, do you make appear to us, on the Octave 

o the Purification of the Bleſſed Virgin Mary, whereſoever we ſhall 

then be in England, and have you there likewile this Writ, Uit⸗ 


neſs, c. 


* 
A Writ 


2 
N 
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In Quare Impedit. 0 . 


A Writ to the Biſhop to collate the Church to a Parſon, 
upon a Recovery by the. Biſhop, 


_— the Reverend Father in God W. Biſhop of Rocheſter, 

Greeting , Be it known to you, that you in our Court, 

before our Juſtices at W, eſtminſter, by the Conſideration (or the Fudg- 

nent) of the ſame Court, having recovered againſt K. S. your Colla- The. Broy, =. 
tion to the Church of M. vacant, and belonging to your Collation, 

as by inſpecting the Record and Proceſs thereof, er. And therefore 

we command you, that notwithſtanding the Diſclaimer of the ſaid 

Richard, you collate a fit Parſon to the ſaid Church, c. 


A Writ to prohibit the Biſhop from admitting a Parſon, i 
till the Suit in the Muare Impedit be determined. i 


GE ORGE the Second, c. To the Reverend Father in God | 
Thomas Lord Biſhop of Briſtol, Gzeeting; We prohibit you, | 
that you do not admit a Parſon to the Church of S. which is vacant i 
G it is ſaid) and concerning the Advowſon whereof, there is a Suit 
epending in our Court before our Juſtices at Weſtminſter, between 3 95 
Sir A. C. Knight, and you, and R. B. Eſq; and E. H. Clerk, till it 16s. 
ſhall be determined in our ſame Court, to whom the Advowlſon of the 


ſaid Church belongs. Witneſs, &c. 


EXECUTIONS 


Theſ. Brev. 
124. 


EX EC UTIONS 
Quare Impedit. 


A Fieri Facias for the Damages aſſeſſed on a Muare 
Impedit, after a Writ of Erroz brought, and the 
Judgment affirmed, 


EO RGE the Second, by the Grace of God of Great-Britain, 
France, and Ireland, King, Defender of the Faith, Gc. To the 
Sheriff of Norfolk, Gzeeting ; we command you, that of the Goods 
and Chattles of Sir J. R. Kn'zht, and . D. Clerk, in your Baili- 
wick, 1 cauſe to be made as well 15 l. which in our Court before 
Sir Robert Eyre, Knight, and his eee (or Brethren ) our Juſti- 


ces of the Bench (or the Court of Common Pleas) at Weſtminſter, 
were adjudged to N. V. for his Damages which he ſuſtained, by 


Reaſon, that the ſaid F. R. and V. D. had diſturbed the ſaid N. in 
preſenting a fit Parſon to the Pariſh Church of M. in your County, 
whereof he is convicted, as by inſpecting the Record and Proceſs 
thereof (which we lately cauſed to be brought into our Court before 
us, with certain Cauſes of Error, which Judgment, in our ſaid Court 
before us, is in all Things affirmed) it appears to us of Record. And 
whereupon, in our ſame Court before us, it is adjudged, that the ſaid 
N. may have his Execution therein, againſt the ſaid J. R. and V. D. 
as alſo 141. which in our Court before us, were adjudged to the ſaid 
N. according to the Form of the Statute, in ſuch Caſe made and pro- 
vided, for his Damages, Expences and Coſts, which he ſuſtained by 
Reaſon of delaying the Execution of the Damages aforeſaid, by 
Means of ſuing out our Writ of Error, proſecuted in our Court be- 
fore us, by them the ſaid F. K. and V. D. of and upon the Judgment 
aforelaid : And have you thoſe Moneys before us, in one Month 
from Eaſter Day, whereſoever we ſhall then be in England, to ren- 
der to the ſaid 7 for his Damages, Expences, and Coſts recovered in 
the Manner aforeſaid, and have you there at the ſame Time this 
Writ. TOitneſs Philip Lord Hardwich, the Twelfth Day of Fe- 
bruary, in the 8th Year of our Reign. 


n A 
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Fieri Facias in Muare Impedit. 


ried 


A Fieri Facias in a Quare Jmpedit againſt che 
Clerk, to levy the Money on his Chattels Eccleſiaſtical. 
The Sheriff having returned, that he had no Lay Fee, 
i. e. nothing in his Temporal Capacity, whereof the 
Damages in this Action could be levied. 


GE ORGE the Second, ec. To the Reverend Father in God 

Thomas Lord Biſhop of Briſtol, Gzeeting ; We command you, 
that of the Goods Eccleſiaſtical of W. B. late of P. in the County of 
L. Clerk, in your Dioceſe, you cauſe to be levyed 15 1. which in our 
Court, & c. (and ſo go on as in other Writs of Fieri Facias in this Action, 
and then you ſay thus;, ) And whereupon our Sheriffs of London have 
returned to our Juſtices at KN on the Morrow of the Holy Trinity 
af poſe that the ſaid W. T. is a Clerk, and beneficed with the Church 
of P. in your Dioceſe, not having any Goods or Chattels, or Lay 
Fee in his Bailiwick, whereof he could cauſe the Damages, Expences 
and Coſts aforeſaid, recovered in the Manner aforeſaid, or any Part 
thereof, to be levy'd : And have you thoſe Moneys before us, in one 
Month from Eaſter Day, whereſoever we ſhall then be in England, 
to render to the (aid (Plaintiff) for his Damages, Expences and Coſts 
aforeſaid, and have you likewiſe there at the ſame Time this Man- 
date, (or Writ.) Witneſs Philip Lord Hardwick, &c. 


A Fieri Facias de Bonis Eccleſiaſticis to levy Da- 


mages in a Muare Impedit, in the Common Pleas, 
where the Recovery was. 


GEORGE the Second, G. To the Reverend Father in God 

Thomas Lord Biſhop of Briſtol, Greeting ; We command you, 
that of the Goods Eccleſiaſtical of W, B. late of P. in the ney of 
Somerſet, Clerk, in your Dioceſe, you cauſe to be levy'd 151. which 
in our Court before Sir Robert Eyre Knight, and his Brethren, our 
Juſtices of che Court of Common Pleas, at Weſtminſter, was adjudged 
to N. W. for his Damages which he ſuſtained, by Reaſon, That the 
ſaid W. had diſturbed the ſaid N. in preſenting a fit Parſon to the 
Pariſh Church of M. in your County, whereof he is convicted. And 
have you thoſe Moneys before our Juſtices at Weſtminſter, in one 
Month from the Day of St. Michael, to render to the ſaid N. for his 
Damages aforeſaid ; and whereupon our Sheriffs of London have re- 
turned to our Juſtices at Weſtminſter, on the Morrow of the Holy 
Trinity laſt paſt, that the ſaid W. is a Clerk, and beneficed with the 
Church of M. in your Dioceſe, not having any Goods or Chattels, or 
Lay Fee in his Bailiwick, whereof the Damages aforeſaid, or any 
Part thereof could be levy'd, and have you there this Mandate. 
Witneſs Sir Robert Eyre Knight, on the 27th Day of June in the 7th 
Year of our Reign. | | 


Part II. | Ff The 
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Scire Facias in Quare Jimpedit. 


The Form of Entring this Writ. 


Somerſet. il. HE Sheriff was commanded, that of the Lands and 
Chattels of W. B. late of (ſuch 2 Place) Clerk, in 
his Bailiwick, he ſhould cauſe to be made (or levyed) 15 l. which in 
the Court of Common Pleas of our Sovereign Lord the King at We/t- 
minſter, were adjudged to N. W. for his Damages, which he ſuſtain- 
ed, by Reaſon, that the ſaid W. had diſturbed the ſaid N. in preſent- 
ing a fit Parſon to the Pariſh Church of M. in his County, whereof 
he is convicted. And that he ſhould have thoſe Moneys baſes his ſaid 
Majeſty's Juſtices at Tr, at this Day (to wit) in one Month from 
the Day of St. Michael, to render to the ſaid N. for his Damages 
aforeſaid : And now here at this Day, the ſaid N. appears by H. C. 
his ſaid Attorney, and the Sheriff now returns, that the ſaid W. is a 
Clerk, and beneficed with the Church of M. within the Dioceſe of 
Briſtol, not having any Lands or Chattels, or Lay Fee, in his Baili- 
wick, whereof the Debt and Damages aforeſaid, or any Part thereof 
could be levy'd. Therefore the Right Reverend Father in God 
Thomas, by Divine Providence Lord Biſhop of Briſtal, is commanded, 
that of the Goods Eccleſiaſtical of the ſaid W. in his Dioceſe, he 
cauſe to be levyed the Damages aforeſaid, and that he have thoſe 
Moneys hers in one Month of St. Michael, to render to the faid N. 
for the Damages aforeſaid. 


A Scire Facias in Quare Impedit, after the Judg- 
. ment obtained in the Common Pleas is affirmed in 
the King's Bench, upon a Writ of Erroz, 


GE ORGE the Second, G. To the Sheriff of Suryy, Greeting ; 
Whereas J. T. Gentleman, lately in our Court, before Sir Robert 
Eyre Knight, and his Brethren, our Juſtices of the Bench (or of the 
Court of Common Pleas at Weſtminſter) by our Writ, and the Judg- 
ment of the ſame Court, recovered againſt G. E. Clerk, his Preſenta- 
tion to the Church of N. and his Damages, to the Value of the Church 
for half a Year, which amount to 50 l. and by the ſame Court, 
it was adjudged, that the ſaid J. T. ſhould have a Writ to be di- 
re&ed to W. then Archbiſhop of Canterbury, within whoſe peculiar 
Juriſdiction is the ſaid Church of N. That notwithſtanding the Diſ- 
claimer of the ſaid G. E. tho? the ſaid G. be admitted, inſtituted, and 
induced into the ſaid Church, he remove the ſaid G. from the ſaid 
Church, .and without delay, admit a fit Parſon to the Church afore- 
ſaid, on the Preſentment of the ſaid J. T. whereof he is convicted, as 
by inſpecting the Record and Proceſs thereof, which we lately 
cauſed to be brought into our Court before us with certain Cauſes 
of Error, it appears to us of Record: Which Judgment, in our ſaid 
Court before us, is in all Things affirmed ; and now on the Behalf 
of the ſaid J. we have received Information in our Court before us, 


that tho Judgment be given, yet Execution thereof {till remains B 
MY c 


Scire Facias in Quare Impedit. 


be done; wherefore tlie ſaid J. hath beſought us to provide him pro- 
per Relief in this Caſe. And we willing, that Juſtice be done him 
in this particular, do command you, by good and lawful Men of 
our Bailiwick, to caule it to be known to the ſaid G. that he be 
. 5 us in fifteen Days from the Day of St. Martin, whereſoever 
we ſhall then be in England, to ſhew Cauſe if he hath, or knows of 
any Thing to ſay for himſelf * why the ſaid J. ought not to have his 
Execution upon the Judgment aforeſaid, according to the Force, Form, 
and Effect of the ſaid Recovery, if it ſhall ſeem expedient to him fo 
to do (or if be ſhall think fit): And further to do and abide by what- 
ever our Court before us, ſhall then and there adjudge concerning 
him in this Caſe ; * and have you there the Names of thoſe Perſons, by 
whom you fhall ſo cauſe it to be known, and this Writ. Mit- 


nels, Cc. , 


* If it be to revive a Judgment either by being after a Year and 
Day, or by Reafon of new and repreſenting Parties, either of Plain- 
tiffs or Defendants, which makes it neceſſary this Writ ſhould iſſue, 
to ſhew Cauſe why the Plaintiff ſhould not preſent, and not to have 
Execution of the Damages : 'Then at the Aſteriſk above, in the Room 
of the following Words in the above-mentioned Precedent, you in- 
ſert theſe Words, why the ſaid J. ought not to preſent a fit Parſon to 
the Church aforeſaid, according to the Force, Form and Efje& of the 
ſaid Recovery, if it ſball ſeem expedient to him ſo to do, (or if be ſeal 
think fit,; and have you there the Names of thoſe Perſons by whom 
you ſhall ſo make it known to him, and this Writ. Titneſs, &c. 


A Scire Facias in a Quare Impedit, tor the Moiety 
| of the Value of a Church. 


8 EO RG E the Second, &c. To the Sheriff of Selk, Gzeeting; 
Whereas A. B. and C. D. lately in our Court, before Sir Robert 
Eyre Knight, and his Brethren, our Juſtices of the Bench (or HF the 
Court of Common Pleas at Weſtminſter) by our Writ, and the Jody: 
ment of the ſame Court, recovered againſt E. F. and G. H. his Clerk, 
his Preſentation to the Church of N. in your County, to which the 
ſaid E. F. and G. H. have unjuſtly diſturbed the ſaid A. and C. in 
preſenting a fit Parſon; as alſo 40 l. which in our Court were ad- 
judged to the ſaid A. and C. for their Damages, for a Moiety of the 
Value of the Church aforeſaid, for half a Year, whereof they are 
convicted: Nevertheleſs Execution of the Judgment aforeſaid, as to 
the Damages aforeſaid, ſtill remains to be done, as we are informed 
by the ſaid A. and C. And becauſe, we willing thoſe Things which 
are rightly done and adjudged, be duly carried into Execution (or 
be duly executed) do command 2 that by honeſt and lawful Men 
of your Bailiwick, you make it known to the ſaid E. and G. that 
they be before our Juſtices at Weſtminſter, on the Octaue of St. Hil- 
lary, to ſhew if they have, or know of any Thing to ſay for them- 
ſelves, why the ſaid A. and C. ought not to have their Execution 
againſt them for the Damages aforeſaid, according to the Form of the 
ſaid Recovery, if it ſhall ſeem expedient to them ſo to do, and have 
you there the Names of thoſe Perſons, by whom you {hall fo cauſe it 

| to 


115 Scire Facias in Quare Impedit. 


to be known to them, and this Writ. Mitneſs Sir Robert Eyre the 
28th Day of November in the 8th Year of our Reign. 


Note * If your Scire Facias be, for that one of the Plaintiffs, or one of the 
; Defendants is Dead, then as to the firſt of theſe, at the Aſteriſk above 
you ſay; And the ſaid C. is now dead, and then go on with the Scire 
Facias, in the Name of the Survivor , or if one of the Defendants is 
dead, then you ſay in the ſame Place, and the ſaid G. 1s dead, and 

ſo go on with the Scire Facias againſt the Survivor. 


The Entry of a Scire Facias againſt two Defendants, 


with a Judgment by Nil dicit thereon as to one, and a 


Ceſſat Executio, till the Iſſue between the Haintiff and the 
other be determined. 


Norfolk. il. DE Sheriff was commanded, Whereas Thomas 
Beverly, Gentleman, here in the Court of Common 
Pleas of our Sovereign Lord the King, in Michael- 
mas Term, in the eighth Year of the Reign of his ſaid preſent Ma- 
jeſty, before Sir Thomas Reeve, Knight, and his Brethren, then his 
ſaid Majeſty's Juſtices of this Court, by the Conſideration of the 
ſame Court, recovered his Preſentation againſt William Archbiſho 
of Canterbury, and Gabriel Cornwall, Clerk, to the Church of S. in 
the County aforeſaid vacant, and belonging to his Donation (or in 
his Gift) by his Majeſty's Writ of Quare Impedit, as by the Record 
and Proceſs thereof, now remaining in this ſame Court, it appears 
manifeſt : Nevertheleſs Execution thereof {till remains to be done, 
as his ſaid Majeſty received Information from the ſaid Thomas. And 
becauſe, &-c. That by good and lawful Men, ec. he ſhould make it 
known to the ſaid Archbiſhop, and Gabriel, that they be here at this 
Day, (to wit) on the Morrow of the Holy Trinity, to ſhew Cauſe if 
they had or knew of any Thing to ſay for themſelves, why the ſaid 
Thomas ought not to have Execution againſt them of the Judgment 
aforeſaid, according to the Form of the {aid Recovery, if they ſhould 
think fit; and now, at this Day, as well the ſaid Thomas, by W. B. 
his Attorney, as the ſaid Archbiſhop and Gabriel, having been ſum- 
moned by R. P. their Attorney, appear here in this Court, and there- 
upon the ſaid Thomas prays Execution againſt the ſaid Archbiſhop 
and Gabriel, of the Judgment aforeſaid, to be adjudged to him, &c. 


Nil dicit. And thereupon the ſaid Archbiſhop defends the Force and Injury, 
when, c. and doth not plead any Thing in Bar of the Execution of 
the Judgment aforeſaid of the ſaid Thomas, by which Means the ſaid 
Thomas remains without any Defence thereto, by the faid Archbiſhop; 

Judgment, It fs therefoze adjudged, That the ſaid Thomas may have an Exe- 
cution of the Judgment aforeſaid, againſt the ſaid Archbiſhop, ac- 
cording to the Form of the ſaid Recovery, by Default, &c. But let 
Execution, as to having a Writ to the Biſhop, be ſtaid, till the Plea 
(or Action) between the ſaid Thomas and Gabriel be determined, &c. 

The Plea. of And the ſaid Gabriel pleads, that the ſaid Thomas ought not to 

ef the other have Execution againſt him of the Judgment aforeſaid, becauſe he 

1 faith C/o go on with bis Plea,) 

5 


Quare 


References to Precedents in Quare Impedit. 


A 


F a Church, Ra. En. 497. Co. En.| 2 
479. — 30. I Brown, 295, 297. 
Bro. Red. 407. 2 Brown 216. Wi. 
En. 625, 628, 1 Lut. 1078. Bro. Va. 
. f 358 1255352 361, 377- 
f a Church belonging to a Ho- 
Se Ra. En. 306, 6. Vet. Intr. 509. 

3. Ok 2 Parts of a Church, Ra. En. 510, 5. 
Co. 102. 10. Co. 136. Wi. En. 715. 

4. The lite of a third Part, F. Na. Brev. 
Che i Co. 135. Clift. 602, 

5. The like of a 4th Part. Wi, En. 628. 

Clift. 626. 2 Lut. 1123. 

6. Df the Advowſon of a Moiety, 02 a 

oiety ofthe Advowſon of a Church. 
Nat. Brev. 33, 5. Co. 102. 10 Co. 135. 

7. Df a Vicarage. Ra. En. 522, 524, 550. 
Co. En. 520. Reg. 31. Hern. $33: I 
Brown 299. 2 Brown 222, 225. Wi. En. 
623, 691, Lev. En. 144. Clift. 5 Wi. 
En. 778. 

8. Ok a Chapel. Ra. En. 502. 

9. Df a . Reg. Judic. 80. 

7 Ok a Prebend, Ra. En. 522, 528, 530. 
Co. En. 507. Reg. 3o. Dig. 164, 18. Ed. 
3, 27, 24. Ed. 3, 34, 40. Ed. 3, 17, 41. 
Ed. 3, 5. Vet. Intr. 130. Pl. Gen. 482. 

11. Ok a Canonry and Prebend, Ra. En. 


503. 
B 


'P; 


Of Advowſons Appendant, Ap- 
purtenant, or in Groſs. 


1. Df an Advowſon belon 


ging to a 
Manoz. Bro. Red. 411. Clift. 602. 1 
rown 29, 


2 Brown 201. Wi. En. 625, 
Part IL 


| 


633. 646. 723. Pl. Gen. 472. 469. 484. 
2 Lut. 1125 

05 02 ye third Part of an Advowſon be⸗ 
longing to a Manor, and the third 
Part to another Manor, and the other 
zd Part tu another Manor. 2 Lut. 1091. 

3. Ok an Advowſon belonging to the 
Moiety of a Manor. Pl. Gen. 475. 

4. Df tour Parts of an Advowſon be⸗ 
longing to one Manor, and the fifth 
Part to ahother Manor. Wi. En. 650. 

5. Df the fourth Part of an Advowſon 
(to wit) to p2eſent the fourth Turn, be- 
longing to the fourth Part of a Ma- 
nor. Wi. En. 628. 

6. Df the Advowſon of a Church, be⸗ 
longing to an Acre, Wi. En. 766. 

7. Df the. Advowſon of a Vicarage, be⸗ 
longing to a Manor. Id. 691. 

8. The like to a Rectory. 2 Brown 223. 
Wi. En. 623. 786. 

9. Ok an Advowſon in G20ſs, 1 Bro, 
296, 299. 2 Bro. 220. Wi. En. 665, 696, 


751, 769. 


C 


For and againſt whom. 


1. Foz the King, Reg. 30. F. N. B. 32. 
2. Foꝛ the King, and others. Reg. 30. 
FN 3 

3. Foꝛ the King, by Reaſon. of Lapſe. 
Wi. En. 709. Bro. Va. Me. 367, 


4. Foz the King by Reaſon of Ward- 


ſhip of the Peir and Lands. Reg. 
F. N. B. 32. Wi. En. 765. 


* 


30. 

5. Fi 02 the Kiog, by Girtue of the Sta- 

tute of Simony. Wi. En. 711. Bro. 
8 g Red. 


118 References to Pꝛecedents 
| Red. 409. 2 Bro. 220, 3. Lev. 12. 13. Wi. En. 601, 742, 752, 465. 777. Bro. 
Bro. Va. M. 304. Va. Me. 304. Ra En. 497, 504. 


6. Foꝛ the King in the Vacancy of the 
Biſhopꝛick, Reg. 30. F. N. B. 32. 39. 
E. 353 I. ; G 

7. Fo a Biſhop. Pl. Gen. 474. againſt 
a Biſhop. Wi. En. 632, 746. Bro. Va. 
Me. 344. 2 Mod. Intr. 290. 2 Inſt, Cl. 
410. againſt the Biſhop and Patron. 
Bro. Va. Me. 372. 

8. Againſt the Biſhop, Dean, and Chap- 
ter. Ra. En. 497. 


9. Againſt the Biſhop, Chapter, and Pa- 


tron. Aſt. 378. 

10. — inſt. the Biſhop, Chapter and 

Clerk. 2 Mod. Intr. 241, 

11. Againſt the Biſhop, Vicar-General, 
and Patron. Ra. En. 528. 

12. Foz the Chancellor, Maſter, and 


Scholars of a Univerſity, Wi. En. 625. 


721. | 
12. Againſf the Chancellor, Maſter and 
Scholars of the Univerſity of Oxford, 
and the Incumbent. Wi. En. 733. the 
like of Cambridge. 2 Lut. 1100. - 

14. Againſt the Guardian of the Spiritu- 
alties of the Archbiſhopꝛick of York. 
1 Brown 297. Hern 555. ; 

15. Again the Incumbent only. 2 Brown 
201. Bro. Red. 409. 2 Lut. 1086. 

16. Againſt the Biſhop, Patron and In- 
cumbent. Bro. V. M. 357, 361, 373. 
Lev. En. 138. Clift. 602, 604, 606. 
Bro. Met. Nov. 337. 2 Lut. 1078, 1090, 
1118, 1125, 

17. Foz a Chapter. Ra. En. 500. Vet. 
Intr. 130. 

18. Againſt a Chapter. Wi. En. Joo. 

19. By a Guardian. Ra. En. 506. Co. 
En. 498, 500. 

20. By Huſband and Wife. Wi. En. 769. 
Bro. Va. Me. 361. Ra. En. 515. Co. En. 
491. 5 Co. 57. Vet. In. 27. 

21. Foꝛ Executors. Wi. En. 658. Bre. 
Judic. 315. 1 An. 241. 

22. Foꝛ Husband and Wife, Erecuto?s, 
Co. En. 477. Wi. En. 769. 

23. Foz an Adminiſtratrix, Wi. En. 797. 

24. F0 an Adminiſtrator, de Bonis non. 
Wi. En. 750. 

25. F02 two Tenants by the Curteſy, 
and an Husband and Wife, Coheir, 
Co. En. 318. 

26. Foꝛ Grantees of the next Avoidance. 


Bro. Red. 407, 411. 

27. Foz a Female Inkant, by her 
Prochein Amy. Lev. En. 138. 

28. A Declaration with Amercements, 


oꝛ Miſericordia, fo2 many Defaults, 


29. The like againſt two, where one is 
amerced upon the Diſtringas. Wi. En. 
72 & Ra. En. 497, 504. 
A Declaration by the Attorney- 
General, after a Default upon the 
Statutes of Simony, againſt the 
Patron and Incumbent, and the 
Biſhop of L. by way of Simulcum. 
Bro. Va. Me. 304. 
31. The like where the Attorney- 
General, atter the Defendant's De- 
fault upon the Diſtringas, ſets foꝛth 
the King's Title, Bro. Va. Me. 376. 
32. A Declaration founded upon the 
— — ot oe, N foꝛ 
confirming and reſtozing of Mint⸗ 
ſters. Clift. 604, 620. FOR _ 
33. A Declaration upon the Ad of 
Union of Pariſhes in London. Levy. 
En. 141. 
34. 4 Declaration againſt a Widow, 
where the Pusband died after the 
laſt Continuance, Hern. 3 56. 
35. A Declaration fo2 one after a Se- 
verance Of the other. Wi. En. 643. 
Hern. 545. 
36. A Declaration againſt ſome, with 
a mention of others, by way of Si- 
mulcum. Ra. En. 496, 497, 50@, 503, 
504. Co. En. 264, 467, 477, 481, 490, 
491. Plow. 493. Vet. Intr. 26, Hern, 


544. 
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D 


For the King, and for what. 


That the King ſeiſed of an Advowſon 
in Groſs pꝛeſented, and that it now 
belongs to him to pꝛeſent to the va⸗ 
cant Church. Ra. En. 528. Vet. Inte. 
26, Co. En. 514. 

That King Richard II. was ſeiſed of 
the Advowſon and pꝛeſented, and 
afterwards demiſed the Crown, 
whereby the Advowſon came to 
Henry the IVth. and from him it de- 
ſcended to H. ;. who p2eſented, and 
from him it deſcended to H. 6. wha 
now ought to p2eſent. Ra. En. 528. 

That an Abbeſs was ſeiſed of the 
Advowſon which came to H. 8. b 
the Diſſolution of Monaſteries, and it 
deſcended to Ed. 6. who granted it 
to the Duke of Somerſet, by whoſe 
Attainder it came back again to the 


3 


| ſaid King, and from him deſcended 


— — 
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to Queen Elizabeth, who now ought 
to pꝛeſent. Co. En. 42 1. 

4. That an Abbot was ſeiſed of the 
Advowſon and Pꝛeſented.— Then 
a Pꝛeſentation by Uſurpation, and 
a Surrender of the Monaſtery into 
the Hands of King Henry the VIIIth, 
by the At of Diſſolution of Monaſte- 
ries. A Diſcent to Queen Eliz. 
—— A Bar, that the Abbot demiſed 
the Advowſon for Years, and ano- 
ther Abbot demiſed to2 Pears in Re- 
verſion to A. who deviſed it to B. 
who aſligned it to the Dekendant, 
and a Traverſe of the Aſurpation. 
Co. En. 509. | 

5. That the King ſeiſed of a Mano, 
to which, &c. in Right of his Dutchy 
of Lancaſter, and p2eſented, and that 
the Church is now vacant, and it 
belongs to the King to pꝛeſent. Ra. 
En. 528. Vet. Intr. 26. 

6. That a Biſhop was ſeiſed of the Ad⸗ 
vowſon of a Pꝛebend, and collated 
it, and afterwards the Temporalties 
of the Biſhoprick came to the King, 
by the Tranſlation of the Biſhop, 
and the Right of Pelenting deſcend⸗ 
ed 3 p2eſent Ring. Ra. En. 530. 
21. KE. 3. 5. 

7. That an Archbiſhop was ſeiſed of 
the Advowſon of a Pꝛebend, and 
collated it, and afterwards the Pope 
granted a Proviſion of it, which after- 
wards became vacant, tili the Tem- 
poralties of the Archbiſhop came to 
the King. Ra. En. 530. 

8. That a 2 was ſeiſed of the Ad⸗ 
vowſon of a Pꝛebend, and collated 
it, that afterwards it became vacant 
by the Election of the Pꝛebendary 
toa Deanery, whereupon the Biſhop 
collated it, and died, and another 
was elefted, and the Pꝛebend be- 
came vacant, till the Temporalties 
of the Biſhopzick came into the 
King's Hands, by the Tranſlation. 
Ra. En. 531. Vet. Entr. 130. 

9. A Quare Impedit b2ought of an Arch- 
deaconry, Where the Biſhop died, 
and another was Conſecrated, and 
afterwards the Archdeaconry became 
vacant ; the Temporalties of the 
Bichopꝛick being in the King's 
PDands. Ra. En. 531. Vet. Intr. 132. 

10. That a Prior was ſeiſed of the Ad⸗ 
vowſon, and P?2eſented, and the 
Church became vacant, *till the 
Temporalties of the P2iozy, which 


was a Cell of the Abby, came into] Eliz. Hern. 551. 


the King's Dands. Ra. En. 530. Vet. 

Intr. 132. 

11. The like of a Pꝛioꝛy Alien. The 
Temporalties whereof came into the 
King's Hands, by Reaſon of a Mar 
with France. Ra. En. 530; Vet. lutr. 


530. | 

12. That a Biſhop, ſeiſed of the Ad⸗ 
vowſon, collated it, and the Church 
became vacant, till the Temporalties 
came to the King's Hands, by the 
Death of the Biſhop, Ra. En. 530. 


13. Ok an Hoſpital, the Advowſon 


whereof the Biſhop being ſeiſed of, 
collated it, and that afterwards it 
was vacant, till the Temporalties by 
the Death of the Biſhop, came to 
the King's Hands. Ra. En. 531. 

14. Foz the 1 by Reaſon of the 
Wardſhip of an Heir, where J. ſeiſed 
of two Manoꝛs, and of an Advow⸗ 
ſon in Groſs, held in Capite pꝛeſented, 
and afterwards died, and the Ma⸗ 
nors and Advowſon deſcended to 
the Son under Age, and the King 
(eiſed it. Ra. En. 528. 

15. That P. ſeiſed of a Manoꝛ and an 
Advowſon held in Capite, gave them 
to J. in Fee, who g2anted em in 
Tail to Dusband and TTlike, from 
whom they deſcended to B. who pꝛe⸗ 
ſented, and fo2 that, after ſeveral 
Deſcents, they deſcended to W. under 
* Ra. En. 529. 

16. That W. ſeiſed of an Advowſon, 
reſented, and the Advowſon de⸗ 
cended to A. and from him to ]. 

under Age, and in Ward of the King, 
for that E. held the Lands in Capite. 
har that E. held not;;ng of the 
m__ on the Day when he died.— 
and fo2 a UWirit to the Biſhop pleads 
that E. held the Lands of the De⸗ 
fendant by Rnight's Service, who 
lelſed em by Reaſon of the Minority 

of the Heir. Replication that E. 

held the Lands ofthe King. Ra. En. 


529, 

17. That k. ſeiſed of a Yano2, to 
which, &c. pꝛeſented, and enfeoffen 
S. who died ſeiſed, ano the Yano? 
was given to Ed. 6. by Ait of Parlia⸗ 
liament, from whom it deſcended to 
Queen Mary, who granted it to G. 
to hold in Capite. That G. deviſed 
two Parts, and the third Part de⸗ 
ſcended to the Son under Age, and 
atter the Inquiſition found, Queen 
Mary Died, and it deſcended to Q. 


18. That 
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18. That W. ſeiſed of ſeveral Manoꝛs 
Lands, and ofan Advowſon, whereo 
Part was held in Capite, p2eſented, 
after whoſe Death, the Lands and 
Advowſon were aſſigned to the TUite 
to2 her Oower, who 1 
A Diſcent to R. from him to H. and 
from him to two Conlins under 
Age. Bar, That the Advowſon is 
appendant to a Manoꝛ, held of the 
King as of an Hono2, and not in 
Jure Coronæ, and that another Ma- 
no2 was held in Socage, and a Tra- 
verſe that the Anceſtoꝛs held any 
Thing of the King in Jure Coronæ, 
That a Moiety of the Yano? and 
Advowſon was aſligned to the Mike 
foꝛ her Oower, and that the Mother 
of the Þeir ſued out a Trit of Diem 
Clauſit Extremum, and that it was 
found by an Jnquiſition thereon, 
That the Manoꝛs were held ut ſupra, 
and that there was a Deliverance 
thereof out of the Chancery, and the 

efendant, Father of the other 
Detr under Age, p2eſented in the 
Name of the Per, befoze the Sei⸗ 
{ure of the Manoꝛs into the King's 
Hands, and the Octendant ſued out 
a Writ of Diem Clauſit Extremum, 
and by an Inquiſition taken thereon, 
—— found a Tenure in Socage. 
Ent. 529. 
19. That the King ſeiſed of the av 


vowſon, g2anted it to T. who g2ant-| 


ed it to J. in Tail —— A Deſcent to 
the Son under Age. whom the King 
ſeiſed after an Inquiſition, and p2e- 
ſented twice, and atterwards g2anted 
a Livery to the Deir, from whom it 
deſcended to another under Age, 
1 the King ſeiſed. Co. En. 493. 

20. That the Ring being ſeiſed, g2ant- 
ed the Mano? to D. to hold in Capite, 
which deſcended to three Daughters 
under Age. Co, En. 494. 

21. That A. being ſeiſed of Lands, 
and of an Advowſon, held in Capite, 
pꝛeſented, and afterwards aliened 
the ſame to a Pꝛioꝛ (not obtaining 
the King's Licence to alien) whereby it 
now belongs to the King to p2eſent 
to the vacant Church. Ra. En. 530. 

22, F02 the King upon the Statute fo2 
not paying the King's Tenths. Ra. En. 


505. 

23. F02 theRing, byreaſon of Lapſe, and 
by the Statute of Pluralities— Bar, by 
a Clauſe in the Statute for retaining 


of Chaplains, and that a Baroneſs 


| retained the Defendant fo2 her Chap- 
lain, and a Traverſe of the Avoid- 

ance of the Church, by taking ano- 

ther Benefice, Replication, that 
the Baroneſs married, whereby her 

Power of retaining Chaplains cea: 

ed. Co. En. 512. 

24. The like Bar without a Traverſe, 
A Replication that befoze the Baron 
retained the Defendant, his Mum⸗ 
ber of Chaplains was full. A Re- 
Joinder, that he Diſcharged one of 
'em befoze he retained the Defen- 
dant — A Oemurrer thereto, Co. 
En. 514. 

25. A Bar, that the Rectoꝛ of a Moiety 

of a Church, took another Moiety, 

whereby the firſt Moiety became 
void by the Statute, and by Lapſe 
of Time devolved to the Biſhop, 

and trom him to King James, and a 

Traverſe, that the Church became 

vacant by Death, Co. En. 492. 

26, F02 the King upon the Statute of 

Simony, upon an Agreement to give 

a Friend of the Patron a Bond 

with an Intent, that he ſhould make 

a Leaſe of the Church from three 

Pears to three Pears, during his 

Life——Bar, that the Patron volun- 

tarily p2eſented the Clerk, and a 

Traverſe of the Simonaical Contract. 

Co. En. 516. 

27. That King H. 7. was ſeiſed of an 

Advowſon in Sꝛoſs, in Right of his 

Dutchy of Lancaſter p2eſented, and 

a Diſcent thereof to King James, ta 

whom it now belongs to p2eſent to 

the vacant Church. Wi. En. 751. 

28. F02 the Ring by Reaſon of Ward- 
ſhip of Lands, and of the Deir, 
where T. ſeiſed of a Mano? to which, 
&c. held in Capite pꝛeſented, and at- 
terwards died, and the Yano? de- 
ſcended to an Infant under Age, 
whom the King ſeiſed atter an In⸗ 
quiſition, and the Church became 
vacant, by the Deprivation of the In⸗ 
cumbent, tor not reading the thirty 
nine Articles, whereby the right of pꝛe⸗ 
ſenting came to the King, Wi. En. 765. 

29. Fo the King upon Lapſe. Wi. En. 

709. Bro. Va. Me. 367, 368. 2 Lut. 1108. 

Foz the King upon the Statute of 

Simony, upon an Agreement to give 

a Friend Pearly 20 l. per Ann. fo? 

Life. 2 Brown 220, — The ltke to 

give a Friend a G2oſs Sum of Mo⸗ 

ney of 220 l. 2 Lut. 1090. Wi. En. 711. 

3 Lev. 12. 2 Lut. 1086, Clift, 609. 
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30. The like where a Church became 


vacant by the Statute of Pluralitics, 
and afterwards there was a co22upt 
Agreement Simoniacally made, be- 
tween the Patron and Incumbent, 
and the Church became vacant, 
whereby the Title to pꝛeſent belongs 
to the King. 2 Brown 216. 

31. The like upon an Agreement to 
give the Patron 300 J. and to " a 
mit him to receive the Tythes koꝛ a 
Pear then nert enſuing. Bro. Va. Me. 
304, 332. 2 Inſtr. Cl. 413. 

32. FM the King upon the Statute of 
Pluralities. 2 Lut. 1078. F02 the King 
againſt the Biſhop, Patron and Jn- 
cumbent, upon a Simoniacal Contract, 
whereby the Jncumbent gave the 
Patron 1001. and two Coach Hoꝛſes 
of 50 l. Pꝛice, to be pꝛeſented to the 
Living. Bro. Va. Me. 33. 

33. F02 the King againſt the Biſhop of 
London and Oofto? Lancaſter, letting 

forth, that the Biſhop of London 

was keiſed of the Advowſon of St. 
Martin in the Fields in G2oſs, who 
was atterwatds Conſecrated Biſhop 
of Exeter, whereby it belonged to the 
King to pꝛeſent, who pzcſented 
Doſtoꝛ Lancaſter, who was created 
Biſhop of St. Aſaph, and ſo it be- 
longed to the Ring to p2eſent, who 
preſented Do02 I. who was created 
Biſhop of L. and ſo it belongs to 
the King to pꝛeſent. Lev. En. 144. 

34. Fo2 the Queen upon the Statute 
of 21 H. 8. Cap. 13. of Pluralities, 
that M. Biſhop of Lincoln was ſeiſed 
of the Advowſon of C. and collated 
G. G. and G. being qualified, ac- 
cepted W. and ſo C. became void, 
and continued fo fo2 two Years, and 
ſo it belonged to the Queen to pꝛe⸗ 
ſent. 2 Lut. 1083. 


E 


For Grantces of the King, 


«. That King Edward the Sixth was 
ſeiſed of the. Advowſon in G2olfs, 
and pꝛeſented, and the Advowſon 
deſcended to Queen Mary, who 

2anted it to the Plaintiff's Father 

n Fee, from whom it deſcended to 
the Plaintiff, Ra. En. 497. Plow. 493. 

», That King H. 6. was ſeiſed of an 


Alien Pꝛiozy, whereofthe Advowſon | 


was Parcel, and preſented, and 
Part II. | | 


— 


was depoſed, and King Ed. 4. gꝛant 


ed it to a Chapter in Fee. Ra, In. 


300. Vet. Intr. 130. 


. That the King was ſciſcd of the 


Advowſon and pꝛeſented, and gzant⸗ 
ed the nert Avoidance to the JIlain- 
tiff. Ra. En. 323. 


That an Abbot was ſciſcd of a 


Yano? to which, &c. and pꝛeſented, 
and ſur rendered the Religious Hout 
to King H. 8. who gꝛamed the Ad⸗ 
vowſon to the Plaintiff in Fee. Ra. 


EN. 525. 


That King H. 8. was ſciſcd of the 


Advowſon and p2eſented, and the 
Advowſon deſcended to Queen Eliz. 
who gꝛanted it in Fee to J. who g2ant- 
ed it to the Plaintiff. Ra. En. 531. 


That an Abbot was ſeiſed of the 


Advowſon and p2eſented, and g2ant- 
ed the nert Avoidance, and the Ad- 
vowſon came to King H. 8. by the 
Statute of Diſſolutions, and it de⸗ 
ſcended to King Ed. 6. who granted 
it to E. who granted it to the Plain⸗ 
tiff. Co. En. 508. 


. That King kd. 6. was ſeiſed of the 


Mano? to which, Kc. and granted 
the Mano? to the Lozd A. in Cail, 
which deſcended to G. under Age, 
whom Queen Eliz. ſeiſed after an 
Inquiſition and p2eſented, and atter- 
wards granted Livery to the Heir, 
from whom it deſcended to the 


Plaintiff, and the Biſhop diſclaims, 


W1. En. 748. 


That Queen Eliz. was ſeiſed of the 


Adowſon in Gols, and p2eſented, 
and granted it to E. in Fee, who 
granted it to Z. who granted it to 
B. who granted the next Avoidance 
to the Plaintiff, Wi. En. 778. 


That an Abbot ſeiſed of a Refo2y, 


to which the Advowſon ofa Aicarage 
belonged, demiſed it to J. and his 
ite for 83 Pears, and the Refto2y 
by the Surrender of the Abbot, and 
the Statute of Diſſolutions, came to 
King H. 8. who granted the Rever- 
ſion thereof to the Plaintiff in Fee. 


That J. died, and his TWite ſur- 
vived him, who p2eſented, and atter- 
wards made her laſt Till and 


Teſtament, and appointed H. Exe⸗ 
cuto2, who ſurrender'd the Term to 
the Plaintiff. Wi. En. 786. 


10. That Queen Eliz. being ſeiſed of 


the Advowſon of the Church of M. 
in G2oſs, pꝛeſented W. P. That W. 


| arcepeed another Benefice, and 


thereby 


— 
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thereby the Church became vacant, 
by the Statute of JIluralities, and 
the Queen p2cſentevd the ſaid W. P. 
and befoze his Admiſſion, granted 
the Advowſon to Sir C. H. in Fee, 
Sir C. granted it to A. T. in Fee. 
W. P. is indufed, That Sir W. 8. 
died ſeiſed, and the Advowſon de⸗ 
ſcended to W. S. his Son, who grant- 
ed to H. Loꝛd D. the next Advoid- 
ance, who granted it to the Plain⸗ 
tiff: That W. P. the Incumbent 
died, and therefoꝛe it belonged to the 
Plaintiff to pꝛeſent. Bro. Va. Me. 336. 

11. A Declaration fo2 a Uicarage in 
G2ols, which came to the Ring by 
the Diſſolution of PRnarerees, who 
granted it to the Plaintiff by Let- 
ters Patents. 2 In. Cl. 410. 

12. By the Heir of a Coparcener, by 
a Deſcent upon a Szant of the 
King. 2 Lut. 1118. 

13. That King Charles I. ſeiſed of a 
Mano, to which the Advowſorr of 
the Church belongs, granted it to 
his Queen, who p2eſented, and the 
Mano? to which, xc. deſcended to 
Charles II. who granted it to the 
Plaintiff to whom it belongs to 
preſent to the Church being vacant. 
Pl. Gen. 469. 

14. That King Ed. 6. ſeiſed of the Ma⸗ 
noꝛ to which the Advowſon belongs, 
granted the nert Avoidance to E. 
and R. to pꝛeſent N. who p2eſented, 
and afterwards granted the Avoid- 
ance of the Church to the Ouke of 
S. in Fee, who granted it to the 
Plaintiff, Pl. Gen. 472. 

15. That a Pꝛioꝛ ſeiſed of the Ad⸗ 
vouſen in Groſs, pꝛeſented, and the 
Advowſon came to King H. 8. by the 
Statute of Oiſfolutions, who grant- 
ed it to the Plaintiff fo2 Life, Pl. 

— 

16. That the King granted to J. 
Duke of N. the Goods of Felons, 
Fugitives and Dutlawe, within the 
Rape of B. that the Ouke of N. de- 
miſed to J. who made his kaſt Will 
and Teſtament, and appointed the 

Plaintiff Executo2 thereof, That 
W. ſciſed of the ano? to which, Kc. 
within the ſaid Rape, granted the 

Advowſon to C. who was outtawed 
after. Judgment in Debt, and the 
Church became vacant, and the 
Plaintiff claimed as Erecuto? to 
pꝛeſent. Wi. En. 658. 3 


17. 1 4 5 King H. 8. ſeiſed of the Ad- 
| | 
vowſon in G2ofs, granted the nert 


OT WET, 


Avoidance to the Duke of S. wha 
preſented, and the Advowſon de⸗ 
ſcended to King James, who grant- 
ed it in Fee to M. who granted it to 
P. who granted it to the Plaintiff, 
Wi. En. 665. 


18, That ]. ſeiſed of the Mano? to 


which, Kc. pꝛeſented, and was at- 
tainted of Treaſon, by Uirtue of 
which Attainder, the Manoꝛ to 
which, &c. came to Ring Charles II. 
who granted it to the Lozd B. who 
granted it to T. who granted it to 
the Plaintiff, and by the A# of the 
12 Car. II. for the confirming and 
reſto2zing of Miniſters, every Pini⸗ 
ſter having two Benefices, ſhould 
hold only one at his Election, That 
the then Incumbent Had two (to wit) 
B. and L. and that the Church of B. 
became vacant, and it belongs to 
the Plaintiff to preſent, Wi. En. 722. 


19. That an Abbot ſeiſed of an Advow- 


ſon in G2ofs, granted the next A- 
voidance to R. — That the Ad- 
voawſon came to King H. 8. by the 
Statute of Diſſolutions, that R. 
pꝛeſented, and the Advowſon de- 
cended to K. Ed. 6. who granted it 
to E. Loꝛd C. and by ſeveral Meſne 
Szants it came to the Plaintiff, 
who r twice, and by the Re- 
ſignation of the lat Incumbent, it 


belongs to the Plaintiff to p2eſent. 
WI. En. 726. | 


20. That R. ſeiſed of an Advowſon in 


G2oſfs p2eſented, that it deſcended to 
w. the Son, who became a Popiſh 
Recuſant, and K. James by Uirtue 
of an Inquiſition upon the Act of the 
za of his Reign, ſeiſed into his 
Hands (amongſt other Things) the 
ſaid Advowſon, and granted it to C. 
woo granted it to the Plaintiff, Wi. 
* | 


F 


Declarations upon Titles, 


1. That the Plaintiff ſeiſed of a ha 


noꝛ, to which an Advowſon belonged, 
preſented, and it now belongs to 
him to p2eſent to the Church, being 
vacant. Co. Entr. 507. Ra. En. 303. 


. The like where the Plaintiff was 


ſeiſed of a Reto2y, to which the Av- 
vowſon of a Uicarage belongs. Co. 
En. 520, | , 

3 2. The 


— — 
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Hern. 555. Ra. En. 508. 511. 

4. That W. ſeiſed of a Manoꝛ with an 
Advowſon appendant, p2eſented, and 
afterwards enfeoffed the JIlatntiff. 
Ra. En. 504. Vet. Intr. 10. 

5. The like of a Church appendant to 
the 4th Part of a Manoꝛ. Ra. En. 504. 

6. The like of a Church appendant to 
the Moiety of a Mano2, Ra. En. 504. 
Vet. Intr. 110, 

7. F92 an Abbot, where the P2edeceſſo2 
ſeiſed of an Advowſon in G2ofs, p:e- 
ſented, and afterwards died, and it 
now belongs to the Plaintiff, as 
Succeſſo2, to pꝛeſent. Ra. Entr. 524. 


Aſt. 377- 

8. The like fo2 a P2io2 of an Advow- 
ſon appendant to an Acre of Land. 
Ra. En. 512. Vet. In. 73. 

9. That the Plaintiff ſeiſed of an Ad- 
vowſon of two Parts of a Church, 
arg and it now belongs to 
him to p2eſent to the ſaid Church, 
two Parts being vacant. Ra. En. 520. 

10. That the Plaintiff's Father was 
ſeiſed of a Yano? with an Advow- 
ſon appendant and p2eſented, and 
the Mano2 deſcended tothe Plaintiff. 
Ra. Entr. 496. Co. Entr. 498. Vet. Intr, 
27. 17.— The like of an Advow⸗ 
ſon in G2ofs. Ra. Entr. ;04. 


11. That the Plaintiff's Szandfather, 


ſciſed of an Advowſon in G2ofs, pꝛe⸗ 
ſented, and the Right of P2efenta- 
tion defcenved to his Father, and 
from him to the Plaintiff, Ra. Entr. 


497- | 

12. That C. by Reaſon of the Cuſtody 
of a Yano?, to which an Advowſon 
was er Plalntif during the Minority 

ok the Plaintiff's Father pꝛelented 
to the Church, and the Right of 
Preſentation, together with the Ma⸗ 

| no deſcended to the Plaintiff. Ra. 
n. 503. 

13. That R. ſciſed of the Mano? of P. 
with an Advowſon appendant p2e- 
ſented, and the Yano? deſcenved to 
W. and from him to J. an Infant, 
and in Ward of the Bing, by Reaſon 
of the Banoz of I. of which the 

Manoz of P. was held, and the King 

| * and the Mano of P. de⸗ 
_ icended to the Plaintiff, Ra. Ent. 


504. 
14. That J. was ſeiſed of an Advowſon 
in Gꝛoſs, which deſcended to E. who 
married M. who preſented in Right 


| 


| 


1. 


R 506 

15. That W. ſeiſed of a Mano? to 
which, &c. levied a Fine to (Iſcs in 
Tail befo2e the Statute, That after 
the Statute, it remained to B. who 
levied a Fine to the Plaintiff's Fa- 
ther who died ſeiſed thereof, and of 
another Manoꝛ, both which deſcend- 
ed to the Plaintiff, who after an 
Inquiſition found, was in Ward of 
Queen Mary, and after her Death 
of Queen Elizabeth, who p2efented 
by the Ceſſion of the Incumbent, and 
the Plaintiff atterwards ſued out his 
Lavery. Co. Entr. 499. 

16. That an Abbot ſeiſed, &c. granted 
the Advowſon, and ſurrendered to 
Ring H. 8. from whom it deſcended 
to Ed. 6. who granted it to B. who 

ranted it to C. from whom it de⸗ 
cended to the Plaintiff. Co. En. 


503. 

17. That A. was ſeiſed of a Manoꝛ to 
which, &c. which deſcended to three 
Daughters under Age, and in Ward 
of the King, who married and ſued 
out their ſpecial Liveries, that two 
of them died, and two of the Plain⸗ 
751 are Tenants by the Curteſy. Co. 

N. 518, | 

18, That J. ſeiſed of a Panoꝛ, to 
which, &c. held in Capite by the 
King's Licence, made a Gitt in 
Tail to R. from whom it deſcended 
to J. who p2eſented, and from him 
it deſcended to H. under Age, who 
after an Inquiſition, was th Ward of 
the King, who granted the Cuſtody 
of the Ward to E. who pꝛeſented, and 
H. died without Jfſue, and the Pa⸗ 
no2 defcendey to his Siſter,” to 
whom the King granted Livery. 
Hern 557. 

19. That C. ſeiſed of a Manoꝛ, to 
which, &c. held in Capite, obtained 
the King's Licence, and made a 
Gift thereof to two in Fee, who 
made a Gift thereof in Tail to Hus- 
band and Ulife, trom whom it de- 
ſcended to J. and from him to the 
Plaintiff, Ra. Entr. 332. 

20. That J. ſeized of a Manos, to 
which, xc. made a Gift thereot in 


Tail, 
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Tail, which after ſeveral Oeſcents 
came to the Plaintiff, Ra. En. 532. 
21. That J. ſeiſed of an Advowſon in 
Szols, levied a Fine with render, in 
Tail; and that it deſcended to the 

Plaintiff. Ra. Entr. 532. 

22. That A. ſeiſed of a Panor, to 
which, &c. levied a Fine to K. in 
Tail, from whom it deſcended to 
four Daughters, who made Parti 
tion thereof; and of other Lands: 
That the Mano? was atlotted to M. 
one of the Daughters krom whom 
it deſcended to H. and from him to 
M. (the Church being vacant) the Ma- 
noz deſcended ta three Plaintiffs 
Coheireſſes. Ra. Ent. 514. Vet. Intr. 
72. 

23. That Husband and ite ſeiſed 
of a Yanor, to which, &c. pꝛeſented 
in Right of the Tlite —— That the 
Yano? deſcended ta three Oaugh- 
ters, who made Partition of the 
Mano?, the Advowſon to remain in 
common: That the Part of the firſt 
Siſter, deſcended to the two others, 
one whercot married one of the 

Plaintiffs, who by the Ocath of 
his Wite became Tenant by the 
Curteſy, to whom, and the other 
19laintift, as Son ot the other 
Siſter, the Right of pꝛeſenting is. 
Ra. Entr. 514. | 

24. That J. was ſeiſed of the Advowſon 
which deſcended ro T. the Ancle, and 
from him ta A. and E. the Daugh⸗ 
ters, that the art of A. deſcended 
ta P. and from him to one ok the 
Plalntiffs, and the Part ot E. deſcend- 
ev to the other J laintiff. Ra. En. 314. 

25. That K. ſeiſed of a Mano, to 
which, &c. pꝛeſented, and atter⸗ 
wards committed Felony and was 
hanged ; whereupon the Plaintiff's 
Father, of whom the Bano2 was 
held, entred into the Mano? as an 
Eſcheat, Which deſcended to the 
Plaintiff. Ra. Entr. 300. Vet. Intr. 


132. 

26, That H. was ſeiſed of a Mano? to 
which, &c. which deſcended to his 
Don an Infant, That the King p2e- 

lented by Reaſon of Wardſhip, that 
the Son at his full Age, enkeoffed 
the Plaintiff of three Acres with 
the Advowlon. Ka. Entr. 500. 

27. That R. ſciſed of a Mano!, to 

which, &c. pꝛelented, and gave the 

Mano to J. and E., who enfzoffed W. 

thereof, from whom it deſcended to 
3 


the Plaintiff, and the Biſhop col⸗ 
lated by L aple. Ra. Entr. 501. Vet. 
Intr. 129. 

28. That J. ſeiſed of a Manor, to which, 
&c. pꝛeſented —That the Mano? ve- 
deſcended to D. who enkeoffed H. 
who enfeoffed the Plaintiff, Ra. Ent. 


504. 

29. That W. ſeiſed of a Pano, to 
which, &c. pꝛeſented, and enkeoffed 
R. who demiſed to the Plaintiff fo? 
Life, who p2eſented, and the Church 
became vacant again. Ra. En. 513. 
Vet. Intr. 27. 

30. That H. ſeiſed of a Manoꝛz, to 
which, &c. 7 and demiſed to 
the Plaintiff fo2 Lite, who demiſed 
to J. foꝛ Pears deter minable upon 
his Death, reſerving the next 4- 
voidance, and a Rent with a Clauſe 
ot Re-entry fo2 Rent in Arrear, then 
the Plaintiff pꝛeſented, and Re-en- 
tred fo2 Rent in Arrear, and J. dif- 
ſciſed the Plaintiff, and p2eſented, 
and the Church became vacant a- 
gain. Ra. Entr. 513. 

31. That N. ſeiſed of an Advowſon, 

ranted it to the Plaintiff fo2 the 
ſe of N. to2 Life, Remainder to A. 
in Tail, and that it N. ſhould die, A. 
being under Age, then the Plaintiff 
(ould ſtand ſeiſed till A. ſhould come 
to Age: That N. died, A. being under 
Age, Co. Entr. 489. | 

32. Foz two Tenants by the Curteſy 
of an Advowſon in G2ofs, whereof 
they and their Wives being ſeiſed, 
&c. pꝛeſented, and now it belongs 
to them to pꝛeſent, by the Death of 
the Incumbent. Hern 544. 

33. Foꝛ a Tenant by the Curteſy, upon 
a Diꝛeſentment of his Mite's Fa⸗ 
ther, and the Church is now vacant. 
Hern 557. 

34. That J. ſciſed of a Rectory, to 
which an Advowſon belonged, pꝛe⸗ 
ſented, and levied a Fine to J. and 
D. who granted it to the Plaintiff, 
and one M. who releaſed to the 
Plaintiff, That the King pꝛeſented 
by Lapſe, and it now belongs to the 
Plaintiff to pzeſent. Hern 553. 

35. Fo2 a Biſhop where his Pꝛedecel⸗ 
ſoꝛ ſeiſed of an Advowſon, had col- 
lated the Church, and was. atter- 
wards tranſlated, and the Plaintiff 

- conſecrated Biſhop, Ra. En. 501. 


Vet. Intr. 7 2. Edt my, 
where his Pꝛedeceſ⸗ 


36, Foz a Puo 
ſoz ſeiſed of an Advowlon ok a 
| PW TATE Church 
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Church in the Marches of Wales had 
preſented, Hern 345. 

37. That a Pꝛioꝛ the Oefendant, ſeiſ⸗ 
ed of the Advowſon of a Uicarage in 
Sols, had p2eſented, and granted 
the nert Avoidance to the Plaintiffs. 
Vet. Intr. 26. 

38. That an Abbot ſeiſed of the Ad⸗ 
vowſon of a Utcarage in G2ofs, pꝛe⸗ 
ſented ; and the ODekendant being 
his Succeſſo!, had granted to the 
Plaintiff the Nomination to the Ut- 
carage, upon the nert Avoidance, 
Ra. Entr. 520. Vet. In. 130. 

39. Df a Church belonging to an 
Hoſpital, incoꝛpoꝛated by the Mame 
of the Maſter and Convent, and that 
when there Happened to be a Ga⸗ 
cancy of a Maſter, the B2others 
of the Houſe uſed to require of the 
Patron to chuſe a Maſter, who 
when choſen, uſed to be p2eſented to 
the Biſhop by the Patron; and that 
the Plaintiff's Father, being ſeiſed 
of the Advowſon, p2eſented the laſt 

aſter, and the Advowſon deſcend- 
cd to the Plaintiff. Ra. Entr. 506. 
Vet. Intr. 209. | 

40. Df a Chantery, where the Plaintiff 
was ſeiſed of an Advowſon (to wit) 
to pꝛeſent ſix Chaplains to the Þ2ioz, 
and that the Pꝛioꝛ ought to inſtitute 
and induit one of them. Ra. Entr. 
449. Vet. Intr. 132. a 

41. Foz the Warden of a Hall of an 
Acre of Land with the Advowſon, 
which deſcended to J. who granted 
to C. with Warranty, and levied a 
Fine thereof; that C. (obtaining the 
King's Licence) gave and granted the 
ſame to the TUarden and Scholars 
of the Pall. Ra. Ent. 499. 

42. That a Biſhop ſeiſed of the Ad- 
vowſon Of a Prebend, Collated it, and 

ranted the nert Avoidance to the 
Dlaintiff. Ra. En. 522. | 

43. That an Abbot ſeiſed of ſeveral 
Portions in a Church, pꝛeſented, and 
afterwards there was a Union of 
thoſe Poztions, and the Succeſſo? 

ranted the nert Avoidance to the 
2laintiff. Ra. En. 522. 

44. That an Abbor ſeiſco of the Advow- 

ſon of a Aicarage p2eſented, and 

anted the next Avoldance to the 
2laintiff. Ra. En. 522. 525. Vet. In. 


2. | 
4, That an Archbiſhop ſeiſed of the 
Advowſon of a Prebend, pꝛeſented. 


Reaſon of the Tempozalties being 
in his Dands, and the Succeſſo? 
ante? the nert Avoidance to the 
2laintiff and others deceaſed. Co. 

En. 507. 

46. That the Dekendants ſeiſed- of a 

Mano, to which, cc. pꝛeſented, and 
ranted the nert Avoidance ta the 

Alaintiff. Ra. Entr. 521. 

47. That ]. ſeiſed of a Yano?, to 

which, Kc. p2elented, and {evied a 

Fine with a Render to Himſelf fo2 

Life, and afterwards granted the 

were Avoidance to the ]>laintiff, Ra. 
. 

48. That Dusband and ite ſeiſed of 
a Yano? to which, &c. pꝛeſented, 
and the Pugband dying, and the 
ite ſurvived, ſhe married again 
to one who granted the next Avoid- 
ance to the Plaintiff, Ra. En. 521. 

49. That T. ſeiſed ot a Mano, to 
which, c. p2eſented, and enfeoffey 
J. who made a Gift in Tail to C. 
trom whom it deſcended to s. who 

ranted the nert Avoidance to the 
Iaintiff, Ra. Entr. 525. 

50. That A. was ſeiſed of a Mano, to 
which, gc. which deſcended to B. 
who levied a Fine to C. who grant⸗ 
ed the next Avoidance to the Plain⸗ 
tiff. Co. Entr. 264. 

51. That J. ſeiſed of a Mano, to 
which, fc. pꝛeſented, and the Yano? 
deſcended to E. who granted the 
Reſt Avoidance to the Plaintiff, 

ell 53. 

52. That R. and his Tiife ſeiſed of a 
Manos, to which, tc. pꝛeſented —— 
That they had two Daughters —— 
That the Wife ſurvived the Þug- 
band, and an Act of Parliament 
that the Daughters and their Dus⸗ 
bands ſhould enjoy the Manos, 
who made Partition, and by ano⸗ 
ther Ack of Parliament, the {o2mer 
Act was repealed — That E. bein 
ſeiſed, granted to the King in Tail, 


who granted the next Avoidance to 


the Platntiff, Ra. En. 523. 

53. For Dusband and Hife Exe⸗ 
cutrix of the G2antee of the nert 
Avoidance in the Turn of the Co- 
heir. Co. En. 477. 

54. Foz an Aſſignee of the nert Avoid- 
ance. Co. En. 481. 

55. F02 a G2antee of the nert Avold⸗ 
ance after Partition of the Advow⸗ 
ſon in Gꝛols. Co. En. 490. 


To which the King p2eſented, by 
Part II. | 


Ii 5s. That 
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55. That ]. ſeiſed of the Advowſon of 


a Moiety of the Church granted the 
next Avoidance to Ss. who aſſigned to 
M. —— That J. granted the Advow⸗ 
ſon to CIſes in Cail. That the 
Iſſue in Tall granted it to Uſes in 
Til. —— That the Woman Te- 
nant fo; Lite, married the Plain⸗ 
tiff. Co. Entr. 59r. 

57. That the Plaintiff ſeiſed of a 


Caſtle, to which the Advowſon of a 


P1io2y, fn the Marches of Wales be- 
longed, preſented, and the Church 
is now vacant, by the Kelignation 
of the laſt Incumbent. Hern 545. 

58. That ]. ſeiſed of an Advowſon, 
granted the next Avoidance to J. 
who aſſigned it to D. who pꝛeſented. — 
That the Advowſon deſcended to s. 

who granted it to the Plaintiff, — A 
Bar by the Patron, that he himſelf be- 
ing ſeiled, granted the next Avotd- 
ance to the ſaid P. who alligned it 
to D. who pꝛeſented; and a Traverſe 
that J. granted it to Pp. — The Jn- 
cumbent plcads the ſame Plea, A 
{.eplication to both Pleas. Ah. 378. 


59. That W. Loꝛd Petre was ſeiſed in 


Fee of the Mano? of W. H. to which, 
ac. and p2efented one Barnes, — a 
Deſcent to J. Bꝛother and Peir to 


Lo2d Petre, and a Oeſtent to T. his 
Bzother and Heir the now Piain⸗ 
hurch 
cath of the 
ſaſd Barnes, and jt belongs to the 


tiff; and he being ſelſed, the 
became vacant by the 


Plaintiff to pꝛeſent. 2 Lut. 1100. 

60, That the Plaintift ſeiſed of an Ad⸗ 
vowſon of a Aicarage in G2ofs, pꝛe⸗ 
ſented; and that it now belongs to 
him to pꝛeſent tothe vacant Church. 
2 Brd. 225. Wi. En. 748. 

61, The like of the Advowſon of a 
Church, Wi. En. 696, 703. 2 Lut. 


1094.” RE 
62, Chat the Plaintiff's Hann | 
Advowſon of the'Uicarage belonged, | 
and that the Yano? | 
deſcenved to the Plaintiff, as Son | 
of the eldeſt Son of his G2andfather. 


was ſelſed of the Manor to whic 


* 
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and pꝛeſented 


Wi. En. 691. Vide Hob. 3 27. 


63. That the Plaintiff's Gzandfather, 


was feiſed ot the Manor, to which, c. 
and p2eſented, and covenanted to 


ſtand ſefſed in Tall; that the Manoꝛ 

deſcended to the Plaintitt, the Sꝛand⸗ 

4 Heir in Tail, to whom it 
n 


belonged to preſent.” Wi. En. 782. 


o » 
CY wy 


67. 


68. 


64. By a Tenant in Tail of a Moicty 
of an Advowſon in Sꝛoſs, upon an 

- Avoidance by the Death of the laſt 
Incumbent. Bro. Vad. 323. 

65. That J. W. being ſeiſed of the Ad- 

vowſon in Groſs of the Vicarage of O. 

in Fee, pꝛeſented J. W. Clerk, That 

J. W. afterwards levied a Fine ta 

the Aſe of J. O. S. R. and F.C. and 

their Peirs in Fee, who ſold to the 

Plaintiff in Fee; That J. W. Clerk, 

accepted another Benctice, ſo that 

the Gicarage being of the ycariy 

Calue of 81. it became void by the 

Att of Pluralities, and therefv2e be- 

longed to the Plaintiff to pꝛetent. 

Bro. Vad. 344. 

66. That H. S. Eſq; being ſeiſed in 
Fee of the fourth Part of an Advowſon 
in Groſs of the Church of K. granted 
to H. S. and K. H. to the Cife ot 
himſelf and G. his {Wite, to; Lives, 
the Remainder in Tail to him and 
his Deirs. H. S. had Iſſue F. S. who 
was ſeiſed in Tail. H. S. and G. his 
Cite die; F. S. being ſeiſed of the 
fourth Part, and Sir k. C. and 6. 
N. of the other three Parts, to the 
Uſe of F. S. in Fee; F. S. fv ſeiſeb, 
pꝛeſented F. S. his Clerk, and after- 
wards granted the next Pꝛeſentaion 
to the Plaintiff, The Church be- 
came void by the Death of F. 8. 
Clerk, and therekoze the Plaintift 
ought to pꝛeſent. Id. 352. 

hat Sir Tho. M. ſeiſed in Fee of 
an Advowſon in G2olſs of the Church 
of W. That the Church became 
vold by Reſignation.of the Incum⸗ 
bent, and ſo continued fo? eighteen 
Months and upwards; whereupon 
the Queen p2eſented by Lapſe R. P. 

Afterwards Sir T. M. granted to 
Sir J. E. H. W. and T. H. to the Aſe 
of the Plaintiff and E. his Mike, 
and his Heirs by her, Remainder to 
the Heirs of his Body, Remainder 
to his right Heirs in Fee. By Uir- 
tue of which G2ant, and the Stat. 
of Uſes, the Platntiff was ſeiſed in 
Tail, and the Church being void 

by the Death of R. P. the Plaintiff 
ought to pꝛeſent, Id. 357. | 

hat J. ſeiſed of the Rectory to 
which the Advowſon ok a Vicarage 
belonged; the Church being full, 

granted the next Avoidance to 1 

who pꝛeſented; J. enfeoffs 8. of the 

Re 12 who grants the nert Avoid- 


anke to W. who grants to E. who-; 
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69. That a Pꝛioꝛ was ſeiſed of an Ad- 


7c. That a Biſhop, ſeiſed of an Advow- 


74 


72. That a Dean and Chapter was 


73. 


74 


that W. died, and another Pꝛebend 


Aerdiſt.— Judgment to2 the Oeken⸗ 
, * 
75. That a Biſhop! ſeiſed of the Ad- 


Died inteſtate. Adminiſtration of E. 
was granted to M. who granted it to 
to the Plaintiff, 2 Bro. 223. 


vowlon in Groſs, and pꝛeſented; and 
granted the next Pꝛeſentation to C. 
and the next Pꝛeſentation after the 
firſt to D. and afterwards granted 
the Advowſon of the Church ta W. 
fo? 99 Pears. C. and D. atcoꝛding 
to their ſeveral Sꝛants, reſpefcively 
preſented; W. made A. his Execu⸗ 
to2, who p2eſented ; A. made 8. his 
Cite Executeir, who married I. 
who in Right of his Aike pꝛeſented; 
the Nite ſurvived, and granted to 
E. who granted the nert Avoidance 
to the Plaintiff. Id. 223. 


ſon of a Vicarage in Groſs, in the 
Marches of Wales, pꝛeſented; and 
that it now belongs to the Plaintiff 
as his Succeſſo?, to pꝛeſent to the 
vacant Uicarage. Pl. gen. 474. 
That the Bithop ſeiſed of the Ad- 
vowſon of a Prebend, collated the 
ſame, and granted the next Avoid⸗ 
ance to the Plaintiff. Id. 482. 


ſeiſeo of a Rectory to which the Ad- 
vowſon of a Vicarage belonged, and 
preſented ; and that it now belongs 
to them to p2eſent to the vacant 
Church. Wi. En. 623. | 

That K. ſciſed of the Manor to 
which, dc. pꝛeſented, and that the 
Mano deſcended to W. the Son 

who was a Popiſh Recuſant; by which 
the Univerſity of Oxford claimed to 
have rhe Pꝛeſentatton thereof, by 
Cirtue of the Aﬀ of 3 Jac. Wi. En. 
625, 771. Wi. Rep. 11. 5 
: That W. ſeiſed ok a Pꝛebend to 
which the Advowſon of a Vicarage be- 
longed, (the Uicarage being vacant 
by Depzivatton) ſuffered a Lapſe, 
and the Chapter having Ordinary 
Turisdifion, collated it to a Clerk; 


was indyfed, and demiſed to the 
Plaintiff oz thee Lives, to whom 
it belonged to pꝛeſent. — A Bar 
that he did not Demiſe. — A ſpecial 


Dant, Wi. En. 700. Hob, 303. 


vowſon of an Archdeaconry, granted, 
it, and died; another wag created, 


who in the vacancy of the Archdea⸗ 


0 
19: 


conry, granted the nert Avotdance 


* 


6 — — 


thereof to W. who made his Will 

and appointed (ſuch a one) Exccu⸗ 

to2, and that the Queen paeſented 

by Lapſe, and by ſeveral G2ants the 

next Avoidance came to the Plain 

un, £0 whom it belonged to pꝛetent. 
1. En. 1. 


| 19 4 : | ; 
76. That ]. ſeized of the Mano? to 


which, #C, covenanted to ſtand ſeiſed 
to the Aſe of himſelt and bis (Aike, 
fo2 Life, Remainder in Tail, and 
preſented: The Feme, Teuant fo2 
Lite, pꝛeſents, KR. Iſſue in Tail le- 
vies a Fine, and demiſes the Ad⸗ 
vowſon to T. and F. foꝛ 21 Pears, to 
the Uſe of M. his Tlite, and dies: 
T. and F. aſſign their Intereſt of the 
Term to M. who grants the Refji- 
due of the Term to the Plaintitt, to 
whom it belongs to p2eſent. 2 Bro. 


201. 


7. That R. ſeiſed of a Manoꝛ, to 


which, cc. pꝛeſented, and granted, 
the next Avoidance to the Plainttſt. 


Pl. gen. 484. 
8 


hat T. S. being ſeiſed of an Ad- 
vowſon in Groſs, pꝛeſented B. and 
afterwards deviſed to the Plaintiff 
C. and the Church becoming void 
by the Death of B. and ſo continuing 
upwards ot fix Months; The Bi⸗ 
ſhop of C. as Oꝛdinary, collated by 
Lapſe ta K. S. and afierwards the 
Plaintiff intermarried, and the 
Church became vold by the Death 
ok R. S. whereupon the ID laintiffs 
he to pꝛeſent. Bro. Vad. 361. 

at R. W. ſen. ſeiſed of an Ad- 
voyyſon in Groſs, and r . 
who died; and the Right of Pꝛelen⸗ 
tation. devolved by Lapſe ta the 
King, who pꝛeſented PD. A. R. W. 
died, ſeiſed, and the Advowſon de⸗ 
ſcended to the Plaintiff as Couſin 
and Heir. That D. A. died, and the 
Pſatntiff ought to pꝛeſent. Id. 370. 


80. That the Plaintiff being ſeited of 


of an Advowſon in Groſs, pꝛeſented 


one R. S. his Clerk, who died, and 


the Biſhop and the. other Deken⸗ 
dant T. hinder'd him trom p2eſent- 
ing another Clerk. 1ldew. 376. 2 Mo. 
Intr. 289. 


81. A Female Tnfant declares by her 


nertFriend, That W. H. was ſeiſed of 
an Adyowſon in Groſs, and pꝛeſented 
E. H. Clex a; that W. H, died, and 
that the Advowion deſcended to the, 


ſaid E. H. Incumbent, as Son and 


Heir; that the ſaid E. H. died, 1 
e 


* 


— 
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the Adowſon deſcended to the Plain⸗ 
tiff, as Couſin and Heir of the ſaid 
E. &c. Lev, Ent. 138. 

82. That E. R. ſeiſed in Fee of the 
Manor of O. to which, . by his 
Will deviſed to M. his Mike, fo? 
Life, Remainder to C. R. in Fee; 
at the Death of the Incumbent M. 
pꝛeſented C. R. at the Death of M. 
and the Death of C. R. the Church 
became void; the Yano? deſcended 
to C. R. his Son and Heir. The 
Church by Lapſe was collated to 
the ſaid C. K. the Son, who by 


Leaſe and Releaſe conveyed the 


ſaid Mano to one M. in Fee, that 
M. conveyed it to the Plaintiff in| 
Fee. The Church became void by 
the Death of the ſaid C. the Son, 
by which, &c. Lut. 1125. 

83. F02 the Grantee of the next Avoid- 
ance ot the Advowſon of a Uicarage 
in Szoſs. 1 Bro. 299. 2 Inſt. CI. 


412. | 
84. The like of the Advowſon of a 
Church. Wi. Ent. 633. 742. Clift, 
614, 
85. Foz a ſurviving Gzantee. Idem 
606. 2 Mo. Intr. 288. Bro. Met. 337, 


338. 

86. The like fo2 an Aſſignee, and 
counts that E. ſeiſed of the Manoꝛ, 
to which, ec. granted the next A⸗ 
voidance to R. and afterwards ſold 
the Manoꝛ, &c. to M. who enkeoffed 
O. who enteoffed G who granted 
the next Avoidance to B. That the 
Clurch became vacant and R. pꝛe⸗ 
ſented; that the Manoz deſcended 
to the Oefendant, Son of G. That 
the Adminiſtrato? of B. aſſigned the 
next Avoidance to the Plaintiff, to 
whom it belongs to pꝛeſent. Wi. 
Ent. 646. 

27. The like by an Aſſignee of a G2ant 
of the next Avoidance, made by a 
redendary who was ſeiſed of the 

dvowſon of the Church, in Right 
of his Pꝛebend. Id. 743. 

88. F02 a Grantee of a Deviſee of the 
next Avoidance, where A. ſeiſed of 
an Acre in Tall, ta which the Ad⸗ 
vowſon of a Church belonged, 
granted the next Avoidance to W. 
who p2eſented a Clerk, whom the 
King created a Biſhop ; and grant- 
ed a Licence to the Bilhop to hold 
the ſame fo2 ſit Pears in Commendam. 
That A. bequeathed the next Avoid- 
dance to J. who granted it to the 

2 | 1 


Plaintiff; The King, by his P2e- 
rogative, after the Erpiration ot the 
{ir Pears, pꝛeſented, and the Church 
now being void, it belongs to the 
Plaintiff to p2eſent. Id. 766. 

89. Foz a ſurviving Leſſee of an Ad- 
vowſon of a Uicarage, upon a De- 
miſe fo2 ſixty Years, deterininable 
upon a Lite. Id. 75 2. 

go. Foꝛ Pusband and Wite, Deviſee 
of an Advowſon in G2ofs in Fee. Id. 
769. Wi. Rep. 73. 

91. That W. ſeiſed of a Panoꝛ, to 
which. dc. granted the next Avoid- 
ance tu G. who pꝛeſented, and after- 
wards demiſed the Yano? with the 
Appurtenances to the JIlaintiff, to2 

ears; to whom it belongs to pꝛe⸗ 
ent. Wi. Ent. 774. ; 

92. FM an Adminiſtratrixz where a 
G2andfather died inteſtate ſeiſed of 
Advowſon in Groſs, which deſcended 
to R. within Age ; upon whom W. 
uſurped, That R. died, and the 
Kight to the Advowſon deſcended ta 
A. who in the r VIA 
died inteſtate; and Adminiſtration 
within fir Months after the Death 
of the Incumbent was granted to 
the Plaintiff's Wife A. by which it 
— to her to pꝛeſent. Wi. Ent. 
797. Judgment fo2 the Plaintiff. 
W1. Rep. 35, 39. | 

93. That R. L. Gent. ſeiſed of the 
Mano? of P. to which the Advowſon 
of P. belonged, levied a Fine to the 
Uſe of R. L. his Son, and M. his 
Waite, and to the Heirs of the ſaid 
R. L. the Son. R. L. the Son pꝛe⸗ 
ſents E. L. his Clerk, and dies; and 
the ſaid M. ſurvived him, and was 
ſeiſed fo2 Life, and the Reverſion of 
the ſaid Mano, to which, &c. de⸗ 
ſcended to M. L. Spinſter, Daugh⸗ 
ter and Heir of R. L. the Son. M. 
the Widow, inter married with C. F. 

and then the ſaid C. and M. granted 
the next Avoidance to T. N. who 
pꝛeſented B. A. and M. L. the Oaugh- 
ter intermarried with T. C. Clerk; 
M. the TUife of C. died, T. C. and 
his Nlife entered into the Manoꝛ, 
to which, c. and granted to the 
Plaintiff the next Avoidance of the 
vacant Church, by which it belongs 
to him to p2eſent, with an Averment 
2 the Lives of the Gzantees, Bro. 

411. | 

94. That R. P. ſenioz, ſeiſed of an 

Advowſon in Groſs, pꝛeſented R. P. 


junto?, 


8 
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junioz, who was admitted by di⸗ 
vers Perſons authoriſed to2 that 
Purpoſe, &c. R. P. ſenioꝛ, granted 
the Advowſon of the Church to R. 
P. junio2, and then recites the Sta- 


. tute of 12 Car. 2. to be continued in 


Poſſeſſion, ſaving the Right of Pa⸗ 
tronage. R. P. junio, bequeathed 
the Advowſon to F. his Mike, to? 
Term of Lite, and died, by whoſe 
Death the Church being void, it 
belongs to the Mite of R. P. junioꝛ, 
ro pꝛeſent. Clift 604. 


94. Upon a Title of the Earl of Arun- 


del, after many Deſcents atter an 
Cliurpation, by the Authozity of the 
pꝛetenden Jarliament. Clift 619. 
95. That the Plaintiff's Father being 
ſeiſed, pꝛetented his Clerk; by whole 
Death the Church became void, 
and do remained fo2 eighteen 
Months, by which the King p2e- 
ſented by Lapſe; that the Father 
died ſeiſeh, Kc. The Advowſon de⸗ 
ſcended ts the Plaintiff, an Avoid⸗ 
ance by the Oeath of the King's In⸗ 
cumbent, anv that it belongs to the 
Þlatntiff to pꝛeſent. 2 Mo. Intr. 290. 
96. Againſt the Biſhop, &c. upon the 
Death of the Incumbent of the 
Grantee of the next Avoidance ; &c. 
That the firſt Gzantee granted it 
over, the Death of the Patron's 
Incumbent, and that the G2antee 

2eſented, &c. The Patron died, a 
Deſcent to his Heirs, who alien d 
in Fee to the Plaintiff, Id. 292. 


G 


By Preſentations by Turns, or 
of Parts. 


1. That T. ſciſed of a Mano!, to; 


which, &c. enfeoifed H. who demiſed 
to ]. fo? Lite, with divers Remain- 
ders in Tail. — That R. ſeiſed in 
Tail, hav four Daughters, one ot 
which hav a Son, and died;—That 
the Mano? ato2eſaid, and three other 
Manozs deſcended to four Copar- 
ceners, who made Partition of the 
Mano2s, £ercept the Advowſon.ä— 
That the Son of the eldeſt Daugh⸗ 
ter pꝛeſented at the firſt Vacancy, 
becauſe they could not agree upor 
the Pꝛeſentation. That the ſecond 

aughter pꝛeſented at the ſecond 


Vacancy ; — That W. pꝛeſented bj 


Part II. 


Glurpation at the third Vacancy, and 
that it belongs now to the Plaintiff 
to p2eſent to the fourth Vacancy. Ra. 
Ent. 515. Vet. Int. 18 1. 


. That the Mano, to which, ac, de⸗ 


ſcended to two Siſters, who, to- 
gether with their Husbands, made 
a Compoſition to pꝛeſent by Turns; 
And that it now belongs to the 
Plaintiff to pꝛeſent on the ſecond 
Avoidance z; — The Detendant ac- 
knowledges the Compoſition, but 
pleads, that the Clerk ailedgev to 
be pꝛeſented, was betoze pꝛeſenteu by 
the Father, and that it now belongs 
to the Octendant to pꝛeſent to the 
firſt Avoidance, Which the Plalutiſt 
cannot Deny ; theretozꝛe {unament 
fo? the OctenVane. Ra. Ent. 515. 


That W. was ſeiſed of the Bano2 


of T. to which, ac. which together 
with Lands, and the Abvowſon of 
the Church of N. deſcended to E. 
and M. two Oaughters, who made 
Partition to have ſeveral Moietics 
of the Manoꝛ and Lands, and to 
pꝛeſent in Turns to the ſeveral 
Churches; and that it now belongs 
to M. and her Husband to pꝛelent to 
the ſecond Turn. Ra. Ent. 515. Vet. 
Intr. 27. 7 Py 


. That eleven Organgs of Land, to 


which, cc. deſcended ta N. and from 
him to four Daughters, who made 
Partition, that each of them ſhould 
have two Organgs, and thirty Acres 
of Land, and to p2eſent by Turns; — 
divers Preſentations by Turns are 
ſet foꝛth. — and likewiſe G2zants of 
the next Avoidances, — and G2ants 
of the Advowſon by Turns, — and 
a Feoffment of the Coparceners, — 
a Deſcent, — and a Pꝛeſentation 
by the King, by Reaſon of Tlard- 
ſhip. Ra. Ent. 516. Vet. Intr. 111. 


That R. was ſeiſed of an Advowſon 


in ©20ſs, and of other Advowſons, 
MYanos and Lands, &c. which de⸗ 
ſcended to M. J. A. and E. Daugh- 
ters, — that the Part of J. de⸗ 
ſcended to C. and K. Daughters, — 
and the ſeveral other Parts deſcend⸗ 
ed to Daughters wha made Parti⸗ 
tion, whereby the ſaid Advowſon 
was allotted to M. and J. as their 
Shares. — (to wit,) that M. ſhould 
pꝛeſent at the firſt Turn, and C. and 
K. to the ſecond Turn; and after 
five Turns, and ſeveral Deſcents, 

: that 

K | 


ä 


= D 1 * 


aA 


ns 


| 130 


4. 


References to Pꝛecedents 


e 


6. 


y 


three 


8. 


9. 


Plaintiff by a Fine. Co. Ent. 468. 


that it now belongs to the Plaintiff 
to pꝛeſent. Ra. Ent. 517. 


That a Mano, to which, &c. De- 
ſcended to four Daughters, one of 
which granted her Share to ano- 


ther of them, whoſe Share deſcend- 
ed to four Daughters: — that the 
eldeſt Daughter, without any Par- 
tition 02 Compolition 4 at 
the firſt Turn, and in like Manner 

others in their Turns, — ſeveral 


third Turn; — that T. pꝛeſented at 
the fourth Turn, and (old the ano? 
to W. who demifed to S. who pꝛeſent⸗ 
ed at the fifth Turn, — thut the 
Manoꝛ of P. deſcended to the Plain⸗ 
tiff, who ought to pꝛeſent at the ſixth 
Turn, a Bar by Title to pꝛeſent 
by Turns, and a Traverſe that the 
Church became void by Depziva⸗ 
tion,— and a Demurrer thereto, Co. 
Ent. 486, 505. Dyer 299. 


Deſcents, — G2ants, — QAſur-]:1. That A. and E. as Tenants in 


pations of Turns, — Jreſenta- 
tions from the King, by Reaſon of 
Wiardſhip, — and Collations by 
Bibers, by Reaſon of Lapſe. Ra. 
nt. 517. 
That M. was ſeifed of three Ma⸗ 
no2s, to one whereof an Advowſon 
was appendant, which deſcended to 
aughters, who made Parti⸗ 
tion, — whereby the Manoꝛ, to 
which, tc. and the Pꝛeſentation fo? 
the firſt Turn was allotted to one 
of them, — that another Yano, | 
and the P2eſentation for the ſecond 
Turn, were allotted to another of 


them, — and another Yano? to a 


third Daughter: that the Ma⸗ 
no2 deſcended to two Oaughters,— 
and after ten Pꝛeſentations by 
Turns, and Divers Conveyances and 
Deſcents, that the Mandꝛ, and the 
Advowſon were conveyed to the 


Foz a Pusband and Wife Execu⸗ 
toꝛs of the G2antee of the next A⸗ 
voidance, where B. was ſeiſed of 
a Mano2, to which, &c. which de⸗ 
fcended to two Daughters, — a 
Deſcent of their Shares,— a Feoff- 
ment, —— a Compoſition in TAri- 
ting to preſent by Turns, and di⸗ 
vers Pꝛeſentations by Turns. Co. 
Ent. 477. 
That A. ſeiſed of an Advowſon in 
e pꝛeſented, and granted the 
dvowfon to B. and C. in Fee, who 
agreed to pꝛeſent by Turns, and 
atterwards granted their ſev 


eral| 


1 


| 


— * 


Moieties in Tail, and one Moiety 
laintiff, Co. Ent. | 


479: 
10. That T. ſeiſed of the Mano? of E. 


defcended to the 


to which two Parts of an Advowſfon 
were 


appendant, p2efented at the 
two gf Tu - 


rns : —— that T. and His 


Wike ſeiſed of the Yano? of P. to 
- which 


8 third Part of the Advow- 


- fon was appendant, pꝛeſented at the 
2 ; | 


Hern 546. 


— 
* 


common were ſeiſed of an Advow⸗ 
ſon, (to wit,) A. to pꝛeſent fo2 the 
firſt Turn, and B. at the ſecond Turn; 
that A. gꝛanted the next Avoid⸗ 
ance to the Plaintiff; — the Pa⸗ 
tron pleaded, that the Biſhop colla⸗ 
ted by Lapſe in the Turn of A. and 
afterwards A. pꝛeſented in the Turn 
of B. — and a Traverſe, that the 
Clerk was p2eſented in the Turn of 
A.—— and a Demurrer thereto ; — 
the Clerk pleaded, that K. ſeifed ot 
the Advowſon, to which, ac. it de⸗ 
ſcended to T. — that the Biſhop 
collated by Lapſe ; — that T. gꝛant⸗ 
ed the Advowſon to Aſes, and af- 
terwards granted the next Avoid⸗ 
ance to A. who pꝛeſented, and after- 
wards T. granted the nert Avoidance 
to the Defendant, — and a Tra- 
verſe, that at the Time of the Pꝛe⸗ 
ſentation of the Clerk, A. and B. 
were ſeiſed of the Advowſon, — and 
an Iſſue thereupon. Co. Ent. 496. 


12. That A. ſeiſed of an Advowſon of 


a fourth Part of a Church, p2eſent- 
ed, — that B. ſeiſed of another 
fourth Part pꝛeſented. —- that C. 
ſeiſed of a Moiety of a Manoz, to 
which an Advowſon of another Part 
belonged, preſented, —and J. ſeiſ⸗ 
ed of another Part thereof p2eſent- 
ed, — and A. manted the nert 
Avoidance to the Plaintiff. Dyer 


© | 
2. That an Advowſon deſcended to 


A. and B. Daughters, who aſſigned 
it to their Mother fo2. her Dower, 
who granted the next Avoidance to 
C. and D. who pꝛeſented. — that 
A. and B. married, whoſe Pusbandgs 
preſented and died, — that the 
Church became vacant; and becauſe 
they cannot agree about the Pꝛeſen⸗ 
tation, it belongs to the JIlaintiff 
as Son and Heftr to A. to pꝛeſent. 


14. That 


— 
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14. That A. ſeiſed of a third Part of 
a Mano, to which the third Part 
of an Advowſon was appendant, (to 
wit) to pꝛeſent every third Turn, — 
that B. was ſeiſed of another third 
Part, Kc. and C. ſeiſed of another 
third Part, &c. ſeverally p2eſented, 
that A. died, and a Deſcent to D. 
and from him to the Plaintiff, 
Hern 548. | | 

15. Foz the Heir of a Coparcener, 


That J. W. Þ2io2, ſeiſed ot an Ad: | 


vowſon in Oꝛols, granted to B. C. 
&c. That King H. 8. being ſeiſed, it 
deſcendev to Queen Mary, who 
granted t to Loꝛd D. in Tail Male; 
hat R. L. granted it to R. and E. 
I. tthe Death of k. L. the Death 
of the Queen, — that the Bever 
ſion deſcended to Q. Eliz.—— That 
E. L. pꝛeſented one H. S. — Q. Eliz. 
after the Death of H. S. pꝛeſented 
one White, by Lapſe; — That Loꝛd 
D. levied a Fine, &c. to R. H. to ths 
Uſe of the ſaid R. H. and his Heirs, 
during the Life of the Lord D.C 
That R. H. granted his Eſtate to 
N. P.— the Death of the Loꝛd D. — 
a Deſcent to E. Lozd D. his Son 
and Hetr, — That upon the Death 
of Q. Eliz. K. * anted the 
Reverſion to Sir Charles M. and 
E. S. in Fee, and they granted the 
Reverſion to Ed. Skinner, in Fee, 
That E. Lo2d D. died without Heir 
Male ;— the Death of Ed. Skinner, 
—— a Deſcent to four Daughters, 
Coparceners.——That the Church 
became void, and the Coparceners 
could not agree to a joint Þretenta- 
tion; and upon that, the Pꝛeſenta⸗ 
tion belonged to E. the eldeſt Daugh- 
ter; ſhe and her Pusband ſuffer a 
Uſurpation. — At the Death of 
the Incumbent, Mary, the ſecond 
Daughter, and her Pusband, ſut- 
fered a Uſurpation. — The Death 
of Margaret the third 27 
a Deſcent of the Part of Margaret 
to J. J. Son and Heir. — The 
Death of J. J. — a Deſcent to the 
Plaintiff, B2other and Heir; That 
at the Death of the Incumbent it 
belongs to t laintiff to p2eſent, 
- as in the third Turn. 2 Lut. 1118. 
16. That E. ſeiſed of an Advowſon in 
Goofs, pꝛelented and died; That it 
defcended to three Daughters; the 


| 


— — —  — — 


Daughter p2eſented, — and the 
Church being void, it now belongs 
to the Plaintiff to pꝛeſent to the 

third Turn, as Son of the third 

Daughter. 1 Bro. 296. 

17. That I. ſeiſed of the fourth Part of 
a Manos, to which a fourth Part of 
the Advowſon belonged, viz. to pꝛe⸗ 
ſent every fourth Turn, p2eſented, — 
That N. and his Wife being ſerfed 
of another fourth Part of the Pa- 
noꝛ, &. N. became a Lunatick, and 

the Church became void by the 
Stat. of Pluralities, by which the 
Queen p2eſented in her Turn. II. 
R. and the Plaintiff ſeiſed of two 
Barts of the Mano, cc. to pꝛeſent 
at every of the two other Turns ; 
the Church became vacant by Refig- 
nation, and k. and the Plaintiff 
p2eſented in the firſt Turn; That 
R. died, and the Plaintiff ſurvived 
him, to whom, in the ſecond Turn, 
it now belongs to pꝛeſent to the va- 
cant Church. Wi. Ent. 628. 

13. That J. ſeiſed of the ano? of D. 
to which it belonged to pꝛeſent for 
four out of five Turns, and the o- 
ther Turn belonged to the Manoꝛ 
of W. pe p2eſented fo2 the firſt Turn, 
—— That the Bano? deſcended to 

B. who aſſigned the ſame to his Mo⸗ 
ther y her Oower, — who p2e- 
ſented in the ſecond Turn. — The 

other died, and B. p2eſented in 
the third Turn. The Mano? de- 
ſcended to R. who 1 in the 
fourth Turn ; — the Church be- 
came void by Oepzivation. — I. 
ſeiſed of the Mano? of W. pꝛeſented 
in the fifth Turn ;— R. again pꝛe⸗ 
ſented in the two firſt Turns, that 
the Yano? deſcended to A. who by 
Will deviſed the Manoꝛ, &c. to the 
Erecuto? during the Minority of the 
Deir, who demiſed to the Plaintiff, 
Idem 650. | ; 

19. That a Pꝛioꝛ ſeiſed of a Moiety 
of an Advowſon, of two Parts of the 
Church and J. was ſeifed of the 
other Moiety, (to wit) that each of 
them might p2eſent at every other 

urn. — The Church being full, 
the Pꝛioꝛ with Conſent, &c. grant- 
ed the next Avoidance to B.— That 
the P2iozy was diſſolved by the 
tat. of 27 H. 8. by which the Ring. 
was ſeiſed of the Moiety, &c. and 


rſt Son of the eldeſt Daughter p2e- | 
ented, — the Son of the ſecond' 


granted it to M. in Tail ;—— That 
the Church became — 


—— 2 — tn. 


8 


3 
* 
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— 


to T. who granted the next Avoid⸗ 
ance to B. who became his Admini⸗ 
ſtratoꝛ and pꝛeſented. The Moiety 
ot 0 came to W. who p2eſented ; the 
other Moiety deſcended to the Plain⸗ 
tiff, to whom it belonged to pꝛeſent. 
Wi. Ent. 715. 
20. The Plaintiffs ſet fo2th the Act of 
Anion of Churches in London, of 
St. A. B. and St. A. W. and that 
St. A. W. ſhould be the Pariſh 
Church, and that the 1 Pa⸗ 
trons ſhould pꝛeſent by Turns; the 
firſt to be by him who had the largeſt 
Endowments, and that St. A. W. 
had the greateſt Endowment, That 
J. G. at the Time of the Act, was 
ſciſed in Fee of the Advowſon of 
St. A. B. and that K. Charles 2. 
was Patron of St. A. W. and that 
J. C. was then Incumbent of St. 
A. W. That T. G. 27 Car. 2. ſells 
his Advowſon in Fee, to ſeveral ot 
the Inhabitants of St. A. B. That 
. C. died, by which St. A. W. Was 
firſt vacant atter the Act, and that 
K. Charles 2. pꝛeſented J. 8. who was 
induced. That the Inhabitants of 
St. A. B. are all dead but the Plain- 
tiffs; that T. S. died, the Church 
became void, and the Plaintiffs 
have a Right to p2eſent in their 
Turn. Defendants demur ores 
ly. Judgment fo2 the Plaintiffs, and 
afterwards reverſed in Parliament.| 
Lev. Ent. 141, &c. 3 Lev. 415. 
21. That W.R. and E. ſeiſed of a Ma- 
no2 in Common, to which, &c. pꝛe⸗ 
ſented, — That W. g2anted his 
Part to J. and E. who demiſed to 
6. That the Church became va- 
cant by Reſignation, and, now it be- 
longeth to J. R. and G. to pꝛeſent in 
Common. 1 Bro. 297. | 
22. That C. H. and T. ſeiſed of a Ma⸗ 
noꝛ divided into five Parts, (to wit) 
C. of 2H. of 2, and T. of one Part, 
(to which Manor the Advowſon of a 
Church belonged) pꝛeſented, — That 
T. fold a Meſſuage and his Part 
to C. who died, and his Part de⸗ 
ſcended to the Jlaintiff ; and the 
Part of H. deſcended to F. in Tail, 
to whom it belonged to pꝛeſent to 
the vacant Church. Wi. Ent. 643. 
Hob. 45. 
23. That Sir I. S. Lod M. ſeiſed of 
a Moiety of the Church of H. which 
belonged to the Mano? of B. and 


T. W. Eſq; ſeiſed of the other Poiety 
: 


of the ſaid 3 Ozoſs, I. 8. 
preſented in his Turn. 6. H. his 
Clerk, and died, and his Moiety 
deſcended to W. S. his Son and 
Deir, who g2anted to the Plaintiff 
the next Avoidance of the ſaid 
Church in his Turn.— G. H. died 
and 1. W. in his Turn pꝛeſented 
R. W. who died, and it belongeth to 
the Plaintiff to pꝛeſent. Bro. Red. 


407 
24. Foz an Aſſignee of a Grantee of the 


next Avoidance, Where B. was ſeiſed 
ot a Yano? to which, &c. which de⸗ 
ſcended to two Daughters, — A 
Ocſcent from one — A Feoffment 
—— A Compolition by Writing to 
zeſent by Turns — and ſeveral 
zeſentments by Turns — and 
by the Kin by Reaſon of TWard- 
ſhip — An Attainder fo2 High 
Treaſon — a G2ant by the King 
thereon— a G2ant of the next Ad- 
vowſon foꝛ a Turn, which by ſeveral 
Conveyances came to the Plaintiff, 
W1. Entr. 75 


25. That T. 8 ſeiſed of the Manoꝛ of 


B. to which the Pꝛeſentation to2 the 
two firſt Turns of every three Turns 
to the Church belonged ; and that 
T. W. and M. his Wite, were ſeiſed 
of the Manoz of P. to which the 
Advowſun of a third Part of the 
Church belonged, fo2 every third 
Turn. That T. S. pꝛeſented A. 
F. and afterwards died, and the 
Mano? deſcended to W. S. Bnight.— 
A. F. died, and W. S. pꝛeſented W. 
C. in the ſecond Turn. That the 
Baur deſcended to F. S. Knight. — 

hat W. C. died, and T. W. in 
Right of his Wife, pꝛeſented H. P. 
and the Church became void by Oc- 
pꝛivation.—— That UH. P. and F. 5. 
peſented in their firſt Turn R. A.— 
and afterwards F. S. ſold the Ma⸗ 
noz of B. to W. L. ſenioz, who de⸗ 
miſed to W. L. junioz, for 1000 
Years, — That the Church be- 
came void by the Death of R. A. — 
That W. L. junio2 p2eſented in his 


ſecond Turn N. P. — That the 


ſaid T. w. and M. his Wife, died, 
and the Yano? of P. deſcended to 
A. W. the Father, — That the 
Church became void by the Death 
of N. P. and ft belongs to the 
Plaintiff to pzeſent fo2 this Turn. 


Clift. 602, 
26, That 
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26. That J. H. ſeiſed of one fourth Part 
of an Advowſon, pꝛeſented W. W.— 
That B. R. ſeiſed of another fourth 


Part, after the Death of W. W. pꝛe⸗ 


ſented J. D. — That R. S. and his 
Wife were ſeiſed of another fourth 
Part, after the Death of J. D. pꝛe⸗ 
ſented J. L. — That P. V. E. W. 
and J. E. ſeiſed of another fourth 
Part, and atter the Death of J. L. pꝛe⸗ 
ſented W. R.—— That ]. H. g2anteb 
to T. J. and J. V. B. K. and J. P. the 
laintiff the next Pꝛeſentatlon. — 
hat T. J. J. V. and B. R. died, and 
the Plaintitt ſurvived them, and the 
Church became vacant by the Deatl 
ok W. K. and it belongeth to the 

_ Plaintiff to pꝛeſent. Clift 66. 


H 


Pleas in Abatement. 


1. The Clerk pleads in Abatement, 
that the Patron is not named in 
the Writ, to a Occlaration upon 
the Statute of Simony, but not al- 
lowed, 3 Lev. 13. Bro. Red. 410. Clift. 
627. 2 Lut. 1088. 

2. The itke with a ſpecial Imparlance. 

itt, 614. PM : 

3. That the Plaintiff is a Popiſh Re- 
cuſant Convict. Wi. Entr. 753. 

4. By an Outlawry in Debt in the 
Common Pleas. 1 Bro. 296. 

5. A Plea of another Action depending 
fo2 the ſame Church. Wi. Entr. 783. 
Bro. Red. 410. 

6. The Biſhop and Jncumbent plead 
in Abatement to a Writ brought at 
the Suit of the King. A Gariance 
between the Writ and Count. The 
Attorney General demurs. The 
Detendants join inOemurrer where- 
upon a Reſpondeas Ouſter is award- 
ed. Lev. Entr. 145. 

7. . by Piſnomer. Ra. En. 
516. 


8. That there are two Churches of 8. 
in that County, one whereof 1s cal- 
led S. in the Gale, and the other 8. 
upon the Hill, and a Travetſe that 
there is any Church called S. only, 

pleaded in Abatement of the Writ 

Land an Iſſue thereon, —— A Qer- 


dict and Judgment fo2 the Plaintiff, 
Ra. En. 523. 
9. The Jncumbent pleads, that he 


— — 


Pꝛeſentment of G. not named in 
the Writ. 2 Leon. 38. 

10, The Jncumbent pleads, That he 
claims not any Thing but as JIar- 
ſon Jmperſonate, and Judgment 
thereon, and the other Oetendant 
pleads to Iſſue. Ra. En. 529. 

11. The Incumbent pleads, That he 
is Parſon Jinperſonate on the Pꝛe 
lentment of J. one of the Defen- 
dants and E. his ite, Tenant in 
Tail, in Abatement of the Ulrit. 
fo2 that E. is not named therein. 
A Oemurrer thereto.— A Bar by 
the Patron, by a Title in his Wite 
as Tenant in Cail, and a Uſurpa- 
tion upon another Tenant in Tail, 
and a Traverſe that P. was ad- 
mitted on the Pꝛeſentment of W. 
an Iſſue thereon, and a Writ a- 
warded to the Bithop to certifie the 
Pꝛeſentment. Ra. En. 533. 


1 


General Bars. 


The Biſhop claims nothing but as 
Oꝛdinary, the Clerk pleads to Iſſue. 
Co. Entr. 265. 2. Bro. 222. 

. The Bilhop demurs to the De⸗ 

claration, and the Incumbent pleads 

to Iſſue. Co. Entr. 492. 2 Brown 

236. Wi. En. 663. 

he Biſhop claims only as ©2di- 

nary, a Judgment thereon, with a 

Ceſſat Executio, till the Blea be⸗ 

tween the other Parties is deter⸗ 

mined. Co. Entr. 491. 1 Brown 301. 

2 Brown 22 2. 22 5. Wi. Entr. 624. 627, 

649. Clift. 619. 625. 2 Mo, Intr. 295. 

2 Lut. 1092, 2 

. The like by the Biſhop and In⸗ 
cumbent. 2 Lut. 1095. 

The Biſhop claims nothing but as 
Dwinary, and the Patron and 
Clerk join in a Plea. Co. Entr. 500. 
Hern 559. Pl. Gen. 473. Wi. En. 691, 


12. 

The Biſhop claims only as D2di- 
dinary, and the Patron and In⸗ 
cumbent plead ſeparately another 
Plea. Ra. Entr. 526. Co. Entr. 506, 
510. 511, 516, Keil 54. 

The Bithop claims as Owdinary 
another of the Oetendants and the 
Incumbent, plead ſeparately the 
ſame Plea, and another Defendant 


6. 


claims not an 
Part II. : 


y Thing but on the 


leads another Plea. Ra. En. gog. 
, 1.1 9 The 


r * 
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8. The Biſhop and Patron ſeparately 
plead the ſame Plea. Co. En. 32 1. 
9. The Biſhop and Incumbent ſe- 

arately plead upon a Title. Co. 
ntr. 497. 

10. The Biſhop and Incumbent ſe⸗ 

parately plead in Bar. Co. En. 475. 


487. 495. 


11. One Defendant pleads with a 
Traverſe, the Incumbent pleads, | 
ot he is the Parſon Imperſonate on 
t 


e Pꝛeſentment of one ot the De- 
fendants, to whom the P2eſent- 
ment belonged, fo2 the Reaſon 


above alledged, with the ſame Tra-| 


verſe, Ra. En. 513. Co. En. 450. 
12. The Biſhop and Jncumber 
in a Plea. 1 Brown 296. Wi. Entr. 


in 
13 The Biſhop claims but as ©di- 


nary, the Patron acknowledges the 


Aﬀton, and the Incumbent pleads 
to Iſſue. 1 Brown 300. | 
14. The Biſhop died after the Mrit 

ſued out and befoze the Dap in 


Bank, and the Jncumbent pleads. } 


2 Brown 201. : 
15. The Biſhop claims but as D2di- 
dinarp, the Patron and Clerk ſe- 
| parateſy plead in Bar. Wi. En. 624. 
* 630. 773. | 
16. The Pig. and Incumbent join 
in the Plea, Wi. Entr. 69 1. 712. 744. 
761. 770. 
17. The Biſhop claims but as Ozdi⸗ 
nary, the Incumbent demurs. 


En. 743. | 
18. The Bichop claims but as O2di- 

nary, the Patron demurs, and the 

Incumbent pleads in Bar. Wi. En. 


768. 5 | 
19. The Biſhop claims but as ©O2Di- 
nary, and the Incumbent pleads. 
Wi.-En.-785........ ; 2 
20. The Guardian of the Spiritualties 
of the Archbiſhopzick of York claims 
but as Ordinary, ſede vacante of the 
arcyotthop Judgment againſt him 
with a Ceſſat Executio, till the Plea 
between the other Parties be deter- 


mined. 1 Brown 299. | 
that the De- 


21. Non Impedivit, d 
kendant is no Diſltur er. Judgment 


thereon to2 the Plaintiff, with a 
Remmittitur dampna. Ra. En. 517. 
22. The like Plea and a Writ there- 
on to the Bilhoß to admit the Clerk, 
and a Venire Facias awarded to try 
the Iſſue, as to the Damages, Ra. 

. Entr. 503, | 
3 


ent join| 
26. Where one Defendant pleads, 


28. Where one Defendant 


23. The like Plea by one Defendant, 
and Judgment thereon, with a 
Ceſſat Executio, till the Plea be- 
tween the Plaintiff and the other 
be determined, Ra. Entr. 32 2. 

24. The like Plea and Judgment 
thereon, and an Iſſue to try the 
Damages — A Diſtringas awarded 
againft another Defendarit, and 

udgment fo2 the Plaintiff upon the 
Return thereof, Ra. Entr. 522. 

25. An Iſſire between the Plaintiff and 
the Biſhop upon the ſpecial Diftur- 
bance— Another Defendant pleads, 
that he did not diſturb, and an Iſſue 
thereon to try the Damages. Ra. 
Entr. 513. Vet. Entr. 73. 


that he is not a Diſturber, and the 
other Dekendant pleads ſpecially, 
Ra. Entr. 528. Wi. En. 703. 


27. Where the Dekendant pleads, 


that he is not a Diſturber,— and 
Judgment to2 the King's Attorney 
Oeneral, and a Urit to the Biſhop 
to admit the Clerk. Wi. pate 209: 
eads, 
that he is not a Diſturber, and 
Judgment thereon, with a Ceſlat 
Executio, till the Plea between the 
Plaintiff, and the other Defendant 
be determined, and no Amerce⸗ 
ment, becauſe the Oetendant is an 
Infant. 2 Brown 224. Wi. Entr. 710. 


K 
Pleas of Plenarty. 


1. That the Church was full, of the 


Clerk another Defendant, of the 

reſentment of ſuch other De- 
endant fo2 ſix Months, befoze the 
ſuing out of the Driginal, a Writ 
awarded thereon to the Biſhop, and 
after his Death to the Archbiſhop. 
Ra. Entr. 498. Co. Ent. 498. 


2. By a Pꝛioꝛ, that the Church was 


full of J. another Defendant at 
the P2eſentment of the Pꝛioz fo2 
ſix Months, befo2e the iſſuing fo2th 
of the D2iginal Writ; and the ſame 
Plea by the Incumbent, that he is 
Parſon Imperſonate, at the Pꝛeſent⸗ 
ment of the a0, and was ſo fo2 
ſir Months, befo2e the iſſuing koꝛth 
of the Oziginal Writ. A Replicati- 
on that the Church was vacant, till 


the iſſuing fozth of the ſaid Deiginal 


(crit, 


— 
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Writ, and that J. was induced at 
the Pꝛeſentment of the Pꝛioz. A 
Oemurrer thereta, and Judgment 
fo2 the Detendant. Ra. Entr. 499. 
Vet. Intr. 132. 

3. That the Church is full of the De⸗ 
fendant, aud a Traverſe that it be- 
came vacant by Reſignation. Co. 
Entr. 265. 

See hereafter of Pleas by the In⸗ 
cumbent. 


L 


Pleas by the Biſhop. 


1. (here the Biſhop claims nothing 
but as Oꝛdinary, and a Judgment 
fo2 a Writ to the Biſhop, Ra. En. 
497. 523. 526. Co. En. 512. 515, Vet. 
Intr. 36. Wi. Entr. 627. 644. 648. 652. 
741. Bro. Va. Me. 359. 362. 371. Clift. 
607. 615. 2 Mod. Intr. 292. 

2. The like to two Parts of a Church. 
Ra. Entr. 520. Wi. Entr. 718. 

3. The like to a Uicarage, Ra. Entr. 
524. Co. Entr. 510. 1 Brown 300. 2 
Brown 227. Wi. Entr. 624. 

4. The like to a Church in an Action 
bꝛought at the Suit of the King. 
Ra. Entr. 528. Co. Entr. 516. Vet. Intr. 
20. Wi. Entr. 751. 2 Brown 221. 222. 

5. The like to a QUicarage. Co. Entr. 
510. Wi. Entr. 624. 710. 1 Brown 300. 
2 Brown 227. 

6. Where the Archbiſhop claims no- 
thing but as Dwdinary, ſede vacante, 
of a Biſhopꝛick. Co. Entr. 386. Wi. 
Entr. 720. 725. 761. 3 Lev. 15. 

7. Where the Vicar General of an 
Archbiſhop claims nothing but as 
Owinary, the Archbiſhop being Ab- 
ſent. Ra. Entr. 313. Vet. Intr. 732. 

8. The Archbiſhop pleads, that he at 
the Time of the Uacancy of the 
Church was oy of London, and 
O2dinary of the Place, and that he 
claims nothing. but as Ordinary. 


Keil. 54. 


9. The Biſhop claims n but as 
) 


Oꝛdinary. Replication, at the 
Church became vacant by the Death 
of T. and the Plaintiff within fix 
Months, (to wit) Kc. preſented J. 
whom the Biſhop rekuſed to admit. 
Re joinder, that the other Ocfendant 
firſt pꝛelented another Clerk, where⸗ 
upon the Biſhop reftifed ta admit 


the Plaintiff's Clerk, and awarded 


a jure Patronatus, foꝛ that the Church 
was in Oiſpute, and a Traverſe of a 
Refuſal after (ſuch a Feaſt) and an 
Iſſue thereon. 33 H. 6. 13. 

10. The like Plea and Replication, 
a Rejoinder that another Defendant 
preſented another Clerk, where- 
upon the Biſzop awarded a jure 
Patronatus, ane befo2e the Execution 
thereof, the Plaintiff pꝛocured an 
Inhibtion to him from the Arch⸗ 
biſhop, and a Traverſe, that he rc- 
fuſed to admit the Plaintiff's Clerk, 
after ſuch a OP, a Sur-rejoinder, 
that he refuſed after the Day. A 
Repleader awarded thereon, and 
afterwards ns x for the Bi⸗ 
ſhop, upon a Plea to the Writ. 
And becauſe the Biſhop collated the 
75 — by Lapſe, Judgment fo2 the 
Plaintiffto2 the Ualue ofthe Church 
to2 two Years. Ra. Entr. 50g. 

11. The like Plea and Replication. 
A Rejoinder, That another Defen- 
dant p2eſented another as Jncum- 
bent to the Biſhop, and the Church 
being litigious, the Biſhop gave 


Notice to the Plaintiff, and told 
him, that he might have a Com- 
miſſion of ſure Patronatus, if he 
would, which the Plaintiff did not 
require, and the Bishop after fir 
Ponths collated thereto by Lapſe : 


Oemurrer thereto, and Judg- 
ment to2 the Biſhop. Ra. En. 311. 


112. By the Biſhop, that the Church 


is within his Dioceſe, and became 
vacant (ſuch a Day) and N. the o⸗ 
ther Defendant p2eſented to him a 
Clerk, and the Plaintiff pꝛeſented 
another, ſo that the Church being 
litigious, the Biſhop awarded a 
Jure Patronatus, anD the Jury there 
upon p2ayed a Oay to give their 
Uerdiit ; befoze which Day, the 
Clerk obtained an Inhibition trom 
the Archbiſhop, and the 5iſhop at- 
terwards collated by Lapſe, A Re- 
plication that the Jury gave their 
Cerdit to2 the Plaintift, and the 
Biſhop afterwards refuſed to ad⸗ 
mit the Plaintiff's Clerk, and ſo 
was a Diſturber. A Rejoinder that 
the Jury did not agree, but p2aveo 
a further Day and a Traverſe, that 
they gave a Uecrdit fo2 the Jlain- 
tiff, an Iſſue thereon. N. another 
Defendant pleaded, that he was not 
a Diſturber. Ra. En. 3 12. Vet. Iutr. 


72. 


12. That 
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13. That the Church became vacant, 


and the Plaintiff within the fir 
Months preſented a Clerk, whom 
the Biſhop, upon Examination, 
found to be an mveterate Schiſma- 
tick, and therefoze he refuted him, 
whereof he gave the JIlaintiff Mo⸗ 
tice, who not p2eſenting, he pꝛeſent⸗ 
ed by Lapſe. 7 Co. 57. Hern 547. 

14. A Plea by the Biſhop that he col- 

lated the Church by Lapſe. A Re- 
lication that (ſuch a Day) he p2e- 
ented a Clerk, whom the Bilyop 
refuſed to admit. A Rejoinder that 
upon Examination he found the 
Clerk to be a Pan not of ſound 
ns whereof he gave the 
2aintiff Notice. A Sur-rejoinder 
that he did not give the Plaintift 
Notice. Co. En. 520. 

15. A Plea that the Clerk p2eſented 
by the Plaintiff, obtained another 
Church by Simony, and therefoze he 
was not capable of holding any Be- 
nefice. A Replication that he did 
not obtain the Church by Simony. 
Ra. Entr. 532. 

16, A Plea by the Archbiſhop as D2di- 
nary, that he collated the Church 
by Lapſe. A Replication that the 
Plaintiff (ſuch a Bay) preſented his 
Clerk whom the Deiendant retuled 
to admit. A Demurrer thereto. 
Hob 197. 

17. By a 2 that the Archbiſhop 
g:anted to him a Licence to take 
the Church in Commendam, and a 
Traverſe of the Avoidance in the 
Declaration. A Oemurrer thereto, 
Co. Entr. 521. Hob. 141. 

18. To a Quare Impedit fo2 an Abbey, 

that upon a Uacancy, the Pio; 
and Convent uſf?zd to eleft an Abbot, 
and certify to the Bilhop thereof, 
who uſed to examine into the Elec- 
tion, and ta admit the Abbot elet- 
ed. Ra. Entr. 496. Vet. Intr. 71. 

19. To a Quare Impedit at the Suit of 

the King, one of the Dekendants 
leads, that he is no Diſturber. 
he Bilhop pleads that he is ſeiſed 
of 1he Advowſon in S2ofs, in Right 
of his Bilhop2ick, and collated to]. 
his Clerk, and traverſes, That J. was 
admitted on the Pꝛeſentment ot R.2. 


and that E. was admitted on the | 


Pꝛeſentment of H. 5. The Clerk 
pleads the ſame Plea. A Replica- 
tion, taking a Pꝛoteſtation that E. 


was admitted on the Pꝛeſentment 
2 


of H..;. For Plca, that S. was ad 
mitted on the Pꝛelentment of R. 2. 
KS. SNr., 528... 

20. One Detendant pleads, that he is 
not a Oſſturber, another pleads, 
that the Biſhop collated the Poſpi⸗ 
tal to P. his Clerk, and afterwards 
the King, by Reaſon of the Tem- 

oalties being in his Hands, pꝛe⸗ 
ented 8. who religned, and another 
Biſhop coflated the Toſpital to E. 
by whoſe Death it is now vacant, 
and a Traverſe that the Doſpital was 
vacant, while the Tempozalties 
were in the King's Hands. Ra. Entr. 


531. 

21. That the King, by Beaſon of the 
Tempozalties of the Biſhopzick be- 
ing in his Hands, pꝛeſented to the 
Archdeacon, and ſo had his Turn, 
&c. and becauſe the Biſhop claims 

nothing but as O2dinary, Judgment, 

That the King ſhall recover the 
P?eſentation to: this Turn. Ra. 
Entr. 531. 

22. Plea, That the Archbiſhop was 

ſeiſed of the Re#o2y, to which the 

Advowſon of the Uticarage belongs, 

and that W. pꝛeſented by Uſurpa- 

tion, and that it now belongs to the 

Archbiſhop to pꝛeſent, and a Tra- 

verſe of the Seiſin of the Advowſon 

in G2oſs, A Demurrer thereto, Co. 

Entr. 495. 

23. That A. being Tenant in Com- 

mon of the Advowſon, pꝛeſented by 

Cſurpation in the Turn ot B. ano- 

ther Tenant in Common, That A. 
2anted the nert Avoidance to the 
efendant, and a Traverſe, that the 

laſt Incumbent was p2eſented by B. 

Co. Entr. 497. 

24. By the Guardian of the Spiri⸗ 
tualties of the Archbiſhopꝛick as 
Oꝛdinary, ſede vacante, of the Arch- 
biſhop. 1 Brown 298. 

25. CAhere the Archbiſhop claims no- 
thing but as Oꝛdinary, by Reaſon 
of the Biſhop being ſuſpended, Wi. 
Entr. 667. 620. 

26, The Archbiſhop claims nothing 

but as 1322 A Replication, 
That the Church became vacant by 
the Death of O. and the Plaintiff 
within ſir Ponths preſented his 
Clerk, and the Oetendant p2eſented 
- another, whereby the Church be- 
came litigious, and therefoze the 
Archbiſhop awarded a Commiſſion 


of Jure Patronatus, and the Jury 
gave 


— — u 


—_— r — — — r 


In Quart Impedit. 


1 N 


* 


gave their Uerdit toꝛ the JAlaintiff, 
who gave Motice thereof to the 
Archbiſhop, who afterwards refuſed 
to admit the Plaintiff's Clerk, and 
ſo became a Oiſturber. A Rejoin- 
der taking a P?2oteſtation, &c. For 
Plea, That the Plaintiff was ſeiſed 
ot two Parts, &c. and the Defen- 
dant of a third Part ot the Advow- 
ſon, That the Plaintiff pꝛeſented 
. in his firſt Turn, and after his 
eath O. the laſt Jncumbent in 
his ſecond Turn, and that now it be- 
longs to the Octendant to JEAN, 
and that befoze the Plaintiff's Re- 
queſt the Archbiſhop, ürſt having Mo⸗ 
tice of the Defendant's Title, inſti- 
tuted his Clerk. AOemurrer there- 
to. Wi. Eutr. 703. 
27. The Bilhop taking a Pꝛoteſta⸗ 
tion, That the Gicarage of O. was 
not ot the yearly UJalue of 8 1. For 
Plea, That after W. had accepted 
the Uicarage of I. and bekoze the 
Purchaſe of the Plaintiff's Writ, 
the _ pzeſented one A. J. to 
the Ockendant, who was admitted 
and inſtituted, and is now Parſon 
thereof, A Replication, p2oteſting, 
That the Defendant's Plea is in- 
ſuffictent, c. For Plea ſaith, That 
he being ſeiſed in Fee, the Aicarage 
of O. became vacant, by the Accep- 
tance of the Uicarage of L. by him 
the ſaid W. and that within ſir 
Months after the Avoidance, he 
pꝛeſented the faid L. to the Defen- 
dant, oeing Deainary who refuſed 
ta admit him, unleſs it might be as 
well at the Collation of the Defen- 
Dant, as at the Pꝛeſentation of the 
Plaintiff, which the Plaintiff re- 
fuſed, and brought his D2iginal a- 
gainſt the Defendant, pending 
which, the Defendant admitted and 
inſtituted the ſaid J. as well at his 
own Collation, as at the Pꝛeſenta⸗ 
tion of the Plaintiff without his 
Knowledge, which Admiſſion, &c. is 
the ſame mentioned in the Defen- 
Dant's Plea. A BRejoinder by the 
Defendant, taking a Pꝛoteſtation, 
that he did not refuſe to admit the 
ſaid J. at the Pteſentation of the 
Plaintiff, For Plea conteſſeth, that 
the Uicarane of O. became vacant, 
by W's. Acceptance of the Uicarage 
of L. and that the Plaintiff within 
{ir Months after the Uacancy, p2e- 


ſented the ſaid J. to him the Octen- 
Part II. | 


dant (then and yet Oꝛdinary) to by 
admitted, &c. But further ſaith, 
That by the Eccleſiaſtical Laws, every 
Ordinary ought to have twenty eight 
Days Time to examine every Clerk, 
who is preſented, before he is obliged 
to admit and inſtitute him. And be 
cauſe the Octendant knew not 
(when the ſaid J. was p2cſented) 
whether he was a fit Parſon to be 
admitted, he made Enquiry of his 
Abilities, and having within twenty 
eight Days ſatisfico himſelf there 
of, at the JI2eſentation of the Plain 
tiff, he did admit him to tie Ai 
carage of O. and cauſed him ta be 
inſtituted and indufed therein, not 
having any Motice of the Plaintiff's 
CUrit. The Plaintiff demurs ſpe - 
cially, fo2 that the Rejoinder is a 
Departure from the Plea fn Bar, 
and the Dekendant joins in the 
Demurrer. Bro. Va. Me. 347. 


8 
28. The Biſhop diſclaims all Title, 


but as Ordinary, and the Chapter 
claims Title in Right of their Col- 
lege, and being ſeiled of the Advow- 
ſon in G2oſs p2eſented, and after- 
wards g2anted the next Avoidance, 
which the G2antee gzanted over, 
and the laſt G2antee p2eſented, 
and afterwards there being a (4a- 
cancy by the Death of the laſt Jn- 
cumbent, the Chapter p2eſented, and 
a Traverſe of the Szant to M. N. 


modo & forma. 2 Mod. Intr. 292, — 


The Clerk pleads, that he is Parſon 
Imperſonate, and ſets toꝛth a Title 
in the Chapter (as above) and Tra- 
verſes (as above) Judgment againſt 
the Biſhop, and a Ceſlat Executio 
quoſque, a Replication with a Pꝛo- 
teſtation taking Iſſue upon the Tra- 
verſe. 2 Mod. Intr. 295. 


29. The Biſhop claims nothing but 


as Ozdinarp, and ſaith, That the 
Church is a Benefice with Cure, 
&c. and that the Plaintift, after the 
Death of O. pꝛetented to him one 
Hodder, that Hodder was a Perſon 
of inſufficient Learning, foꝛ which 
Reaſon he refuſev to admit him, 
and afterwarvs he gave Notice 
thereof to the Plaintiff, who did not 
preſent any other Perſon to the 
Biſhop, foꝛ which Reaſon he collat- 
ed the Church to the DOetendant 
Hayman; and the Octenvant Hay- 
man, the Incumbent, pleaded the ſame 

M mn * | Plea. 
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Plea, A Replication as to the 
Bliſhop's Plea, that Hodder at the 
Time of the Pꝛeſentation, was and 
is Gicar of U. and afterwards ke. 
ing examined, obtained Epiſcopal 
Odination, and he pleaded thc 
ſame Matter, As to the Plea ofthe 
Jncumbent. A Rejoinder, whereby 
the Biſhop maintains his Þlea. 
he like by the Incumbent. A 
Sur-rejoinder maintaining the Re- 
lication, and a Tender of ſeveral 
ſues. The Biſhop demurs, the 
Incumbent demurs, and the Plain⸗ 
tiff joins in Oemurrer. 2 Lut. 1094. 
3 Lev. 1 
30. By the Biſhop, That the Suar⸗ 
dian of Spiritualties gꝛanted him 
Letters of Diſpenſation, to retain 
two Benefices in Commendam : and 
the Church becoming vacant by the 
Statute of Pluralities, the King 
became intitled to pꝛeſent by Lapſe, 
and p2eſented the Defendant, and a 
Traverſe of the Avoidance in the 
Declaration. The Plaintiff craves 
Oyer of the Letters of Oiſpenſa- 


Cuſtom in that Caſe, gꝛanted the 
next Avoidance to the Octendant 
the Archbiſhop, which became va- 
cant, and the Archbiſhop pꝛeſented 
the other Defendant, and a Tra- 
verſe that the laſt Avoidance, was 
the next Avoidance of the G2ant ot 
W. the Biſhop. The like Plea by 
the Incumbent— By the Biſhop, 
who pleaded, That the Biſhop of 
J. was ſeiſed, and that his other 
Pꝛedeceſſoꝛs were ſeiſed, and that 
the Biſhop, the now Dekendant, 
was ſeiſed of the Advowſon of the 
Archdeaconry, which became vacant, 
and the Biſhop the Detendant, col- 
lated the other Defendant and 
Incumbent, and a Traverſe, that 
the late Biſhop of T. g2anted, &c. 
ſeveral JIfſues taken, and a Venire 
Facias Awarded, Wi. Entr. 793. 


3. A Bar by the Univerſity of Cam- 


bridge, conkeſſing the Seiſin of W. 
L020 Peter, and all the other Seiſins 
and Deſcents in the Declaration. 
But they plead the Act of 23 Eliz. 
cap. 1. of Recuſancy, and alſo the 


tion, and of the Letters Patents otþ Aﬀ of 29 Eliz. ws 6. and Con- 


Confirmation, and of the Pꝛeſen⸗ 
tation, and then Demurs. Wi. Entr. 
635. Hob. 140. 
31. By the Biſhop, That his Pꝛede⸗ 
ce ſſoꝛ was ſeiſed of the Uicarage in 
G2oſs, and collated, That the 
Church becoming vacant, F. p2e- 
ſented by Uſurpation; and the 
Church becoming again vacant, the 
lateBiſhop collated it,whercupon the 
Plaintiff brought his Quare Impedit 
againſt the late Biſhop, and had 
Judgment, which was with the 
Conſent ot the Tabor and alledg⸗ 
ed the Aﬀ of the 1it of Eliz. by 
which Gifts made 4 any Bilhop, 
&c. ſhould be vold. That the Church 
became void by Reſignation, which 
the Defendant collated to the other 
Defendant. A Demurrer thereto 
and 2000 ent by Nil dicit againſt 
the Clerk. Wi. Entr. 748. 
32. By the Arc biſhop That the 
Biſhop of T. being ſeiſed of the Ad⸗ 
vowfon of the Archdeaconry in 
Gꝛols, collated it to M. who re- 
ſigned, and the Queen p2eſented R. 
by Lapſe of the laſt Archdeacon.— 
Then ſhews the Deaths of ſeveral 
Biſhops, and the Creation of others 
in their Room, and that the pꝛeſent 


Biſhop by a Uiriting, reciting the 
3 


| Incumbent joins in Demurrer with 


vittion of the Recuſants by Pꝛocla⸗ 
mation, and alſo the Ac ot the 3d 
of K. Ja. cap. 5. whereby the Pꝛe⸗ 
ſentation is given to the Univerſity. 
That the Plaintiff being a Popith 
Recuſant Convitt, and the Church 
becoming vacant, by the Death of 
Barnes, whereby the Chancelloz, &c. 
preſented W. W. their Clerk. An 
Averment, That the Conviftion was 
not traverſed, The Defendant W. 
the Incumbent, pleads in Abate- 
ment, and recites the Aﬀs afoze- 
ſaid, and that the Plaintiff, after the 
Oziginal, and befo2e the Day, &c. 
to which the Defendant ſpecially 
imparled, was convicted of Popiſh 
Recuſancy at the General Quarter 
Seſlions, cc. A Replication to the 
Nea of the Univerſity, by a general 

ardon of Ring James II. by his 
Letters Patents, with an Aver⸗ 
ment that he is not excepted. Ta 
the Plea of the Jncumbent the 
Plaintiff demurs, and ſhews fo? 
Cauſes, 1ſt. That the Detendant 
doth not make any Detence. 
24. That he doth not p2oduce the 
Reco2d of the Conviittion, oz the 
Teno? thereof. The Univerſity de- 
mur to the Replication, and the 


the 


7 Jn Nuare Impedit. 


— 


8 


34. The P.ea in chief of the Defen⸗ 
dant W. conkeſſing Part of the De⸗ 


„Ghere the Defendant 6. being 


here the Patron and Incumbent 


By the Chancelloz, &c. of the Uni- 


Popiſh Recuſant Convict, and that the 


the Plaintiff, and the Plaintiff 
joins in Demurrer with the Aniver⸗ 
ſity. Judgment to2 the Plaintiff, that 
the Plea of the Incumbent is ill, 
and a Reſpondeas Ouſter awarbed, 
2 Lut. 1110. 1112. 


claration, and pleads the Act of zu of 
King James I. cap. 5. whereby the 
Preſentation, &c. is given to the 
Univerſity— The Convition of the 

laintiff at the General Qnarter-Seſ- 
ions Of Gaol Delivery. A P2ocla- 
mation, and that the Plaintiff did 
not tender himſelf to the Sheriff 
befo2e the next Aſlizes, his Default 
recoꝛded, and that the Church be- 
came vacant, during his being a 
Convick, whereby, Kc. A Replica- 
tion to the ſame Effet with the Re- 
plication to the Plea of the Uni- 
verſity, viz. the Pardon and the 
Letters Patents enrolled in Chan- 
cery, and an Eremplification of 
em under the Great Seal. A Demur- 
rer, and a Joinder in Demurrer. 
2 Lut. 1112. 1113. Judgment fo? the 
Plaintiff, 3 Lev. 332. 


* f 


Pleas by the Patron. 


Patron, pleads, That Sir W. 8. 
did not grant to the ſaid H. Lo2d 
D. the next Avoidance, modo & forma, 
&c. Bro. Va. Me. 304. 


join in their Plea, and plead, That 
J. ſeiſed of the Advowſon, bequeath- 
ed it to the Patron, who pꝛeſented 
the other Dekendant, and traverſes 
the Oevite to the Plaintiff, Wi. 
Entr. 770. v. Wi. Rep. 73. 


verſity of Oxford, being Patrons, 
pꝛoteſting, That the King was not 
poſſeſſed, &c. and that he did not grant 
to C. For Plea, acknowledge the reſt 
of the Declaration, but further 
plead that by another Ai of 2 Ja. 1. 
The Chancelloz and Scholars 
of the Univerſity of Oxford, ought to 
have the P2eſentment to every Be- 
nefice within ſuch Counties, at the 
Time when the Patron ſhould be a 


* 


9 


— 


Chancelloz, &c. pꝛeſented the other 
Defendant. The Incumbent pleads 
the ſame Plea, to which there is a 
ſpecial Demurrer. Wi. Entr. 738. 
Hob. 126. 164. Wi. Rep. 11. 


. To a Declaration to preſent by 


Turns, by an Aſſignee ot a G2antee ; 
the Patron and Clerk join in the 
lea, and acknowledge the greateſt 
Part of the Declaration, and that 
the Defendant's Anceſto2 in the 
Turn of another Moicty ot the 
Manoz, preſented by Ulurpation 
the laſt Incumbent, and that it now 
belongs to the Detendant to p2eſent 
in his Turn. A ſpecial Demurrer 
thereto, Wi. Entr. 761. g 


. Where the Patron pleads, That 


his Father be ng ſeiſed in Fee, long 
etoze the Plaintiff's Father had 
any Thing in the ſaid Advowſon, 
died, and the Advowſon deſcended 
to him who p2eſented the Oefendant 
G. A. and traverſes the G2ant to E. 
W. and H. prout, &c. The Defen- 
dant G. pleads, that he is Parſon 
Imperſonate of the Pꝛeſentation of 
the Defendant E. and ſo pleads the 
ſame Plea, and traverſes as above. 
Jugdment againſt the Bilhop a Writ 
awarded, and the JPlaintift takes 
Iſſue upon the Traverſe, in the Plea 
of the Defendant E. Bro. Va. Me. 
359. 360. 


here the Patron Defendant con- 


keſſes the Seiſin of I. S. and his 
Pꝛeſentment of B. but ſaith further 
That T. S. being ſo ſeiſed, by Will 
deviſed the ſaid Advowſon to the 
Defendant T. Earl of A. in Fee, 
and died: That the Church became 
void by the Death of B. and ſo con- 
tinued fo2 fix Months That the 
ſaid L. the then Ozdinary collated 
the ſaid Church by Lapſe to R. 5. 
who died, and the Earl pꝛeſented 


the Oefendant H. and traverſes the 


Deviſe to the Plaintiff C. Judgment 
againſt the Biſhop; an Iſſue upon 
the Traverſe. Bro. Va. Me. 362. 


7. R. H. an Intant, by his Guardian 


confeſſes, That E. H. was ſeiſed, 
prout, &c. and that being ſo ſeiſed, 
mo2tganed the Advowſon to T. M. 
fo2 the Payment ot :001. which be⸗ 
mg not paid, the Eſtate became ab- 
ſolute, and only redeemable, by 
paying the Principal and Jntereſt. 
Chat E. H. afterwards made 
his Will, and gave the Wovomon, 

C. 
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&c. to Eliz. hi 
Sons by the ſaid E. — 
wards T. M. upon Payment of the 
bot by E. H. Sraneed the ſaid 
dvowſon to the ſaid E. H. and his 
eirs, — That E. H. was again 
iſed, and had Jfſue by Eliz. the 
ſaſd R. H. and that afterwards E. 
H. and Eliz. died, and the ſaid R. 
H. became ſeiſed in Tail, by Uirtue 
of the ſaid Deviſe, and therekoze it 
belongs to him to preſent. — M. H. 
another Inkant by his Guardian, 
leads and confeſſes ut ſupra. But 
ays, That E. H. being ſo ſeiſed, a 
Fine was levied between the ſaid 
T. M. and E. H. of the ſaid Advow- 
ſon, to the Ae of the ſaid T. M. and 
his PDeirs. That T. M. died fo 
ſeiſed, and that the Advowſon de⸗ 
{cended to the ſaid M. H. as his 
Couſin and Heir, and traverſeth, 
that E. H. died ſetfed, —— R. H. the 
Incumbent demurrs to the Declara- 
tion— Judgment Maine the Ozdi⸗ 
nary. — The Plaintiff replies to 
the Plea of K. H. That E. H. did 
not deviſe the Advgwfon prout, &c. 
and takes Iſſue — he alfo takes Iſſue 
upon the Traverſe of M. H. and joins 
in Demurrer with, the Incumbent. 
Lev. Entr. 138. 
. The Detendant being Patron, con- 
keſſeth the Seiſin of I. 8. 
one Moiety, and of the ſaid I. W. 
of the other Mo ety, and the Pꝛe⸗ 
ſentation of G. H. prout, cc. But 
ſaith, That the faid T. S. demiſed 
to W. and R. Plaintiffs, and to one 
R. M. the Manoꝛ of B. to which, &c. 
fo2 twenty one Years, and that the 
ſaid R. M. died, and the Church be- 
came vacant by the Death ok the 
faid G. H. (the Incumbent.) The ſaid 
T. W. pꝛeſented in his Turn the ſaid 
R. W. and after that the Church be⸗ 
came vacant by the Death ok the 
ſaid R. W. and the (aid W. and K. 
pꝛeſented the ſaid K. G. their Clerk. 
Replication maintaining the 
Declaration, and traverſing the De- 
miſe of the laid Yano? to the ſaid 
W. R. & R. prout, &c. Bro. Red. 407, 408. 
— The Incumbent pleads, that he is 
Parſon Imperſonate of the Pꝛeſenta⸗ 
tion of W. K. and R. B. the other 
Detendant, confeſſes the Seiſin; of 
J. S. of a Moiety, as is alledged in 
the Declaration, but pleads, That 
T. W. being ſeifed of another Moie⸗ 
2 


—_— — — 


ife, and her 
qa That _— 


A 


off 11. 


| 


ty, p2eſented in his Turn G. UH. 
prout, c. and that by the Avold⸗ 
ance, the other Oefendants p2eſent- 
ed him as their Clerk. ibm. 408. 


9. To a Bar ot R. W. one ot the atrons 


The Plaintiff, confeſſing a G2ant 
made vy J. S. the Father, to J. and H. 
ot the next Avoidance, pleads, That 
H. died betoze the Church became 
vacant, and that J. ſurvived him, 
and then a Fine was levied between 
the Plaintiff and the ſaid J. by Uir- 
tue whereof the Intereſt of the ſain 
J. was ſurrendered to the Plaintiff ; 
and the Church becoming vacant 
by the Death of the laft Incumbent, 
—— The Plaintiff pꝛeſented one s. 
his Clerk, and the Octendant un⸗ 
juſtly Diſturbed him therein, and a 
Traverſe that J. died, and that II. 
ſurvived him. Bro. Red. 413. 


10. That King H. 8. pꝛeſented W. — 


That the Advowlan deſcended to 
Ed. 6. who granted it to the Dean 
and Chapter itt Fee, and united, 
and appꝛopziated it to them— That 
the Church became vacant — and 
the Oefendant was Parſon— That 
K. Ed. 6. afterwards pꝛeſented, but 
that the Pꝛeſentment was void fo? 
that the Church was full — a De- 
murrer thereto, Ra. Entr. 497. Plow. 


494- =P 

That his Father died ſeiſed of the 
Advowſon, and of Lands held in 
Capite— That the King ſeiſed the 
Deir under Age, and p2eſented by 
Reaſon of Wardſhip — A Replication, 
that the P2eſentment was revoked 
by a Judgment in Chancery, and fo; 
that the Oetendant did not ſet fo2th 
a Title, and the Father granted the 
Lands with Clarranty. Judgment 
koꝛ the Plaintiff. Ra. Entr. 499. 


12. The Defendant acknowledges 


Part of the Declaration, and pleads 
that King H. 8. uſurped in the Turn 
of a Coheir, whereby the King was 
ſeifed of a Moiety of the Advowſon, 
and afterwards King Ed. 6. pꝛe⸗ 
ſented in another Turn — a Alur 
pation upon. the King — and a Tra- 
verſe, That W. granted the next 
Avoidance ts King H. 8. Co. Entr. 


475. 
. A Plea by one of the Defendants, 


that an Advowſon was allotted by 
the Plaintiff to a Midow fo2 her 
Dower, who pꝛeſented, and after 
Wards the Biſhop collated by _ ; 


Lied. 1 — 88 as * _ 
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that the Widow died, and that it 
now belongs to the Plaintiff to pꝛe⸗ 
ſent; and a Traverſe that B. was the 


- Parſon of the Church, &c. the like 


Plea, by another Oefendant, and a 
Traverſe, that J. was Parſon of the 
Church, and ſeveral Iſſues joined 
. thereupon. Ra. Ent. 519. | 

14. A Declaration fo2 the King, upon 
a Title by Attainder, a Plea, that 
the Advowſon was entailed by the 
Statute, Kc. and a Traverſe of a 
Seiſin in Fee, at the Time of the 


Attainder. Replication, that the Sta- | 


tute was repeal'd by a ſubſequent 
Statute : A Rejoinder, that there was 
a ſaving Clauſe in the Act to2 Lands 
aſſigned to the Heir ; and that they 
were aſlign d, a Sur-rejoinder main⸗ 
taining the Repeal, and a Traverſe 
of the Aſſignment, Co. Ent. 483. 
15. That A. being ſeiſed, covenanted 
to levy a Fine, and to ſuffer a Reco- 
very to Uſes; and that the Conuzee 
granted the next Avoidance to A. 
that a Fine and Recovery was had 
and ſuffered ; but the nert Avoid- 
ance was not granted, &c. a Demur- 
rer thereto; Co. Ent. 504. | 
x6. That the King ſeiſed a Mano, 
to which, &c. by Reaſon of the Mi- 
nozity of the Peir, granted to 
the Widow the third Part as her 
Dower ; and afterwards the Ring 
zeſented twice by Reaſon of the 


131. 
19. That J. ſeiſed of a 


ardſhip ; and that it now belongs 
to the Defendant as Widow to p2e- 
ſent ; a Replication, that J. alledg'd 
to have been p2eſented by the King, 


was never Parſon Imperſonate, Re- 
joinder by way of Eſtoppel, that the | 
Defendant befoze the Feoffment | 


made to the Plaintiff by H. brought 
his Writ of Quare Impedit againſt 
the ſaid H. and declaring thereupon, 
alledged, that the King had twice 
2eſented ; a Sur-rejoinder that H. 
ad enfeoffed the Plaintiff befoze 
the Judgment. Ra. Ent. 300. 
17, A Plea by J. that W. was ſeiſed of 
the Manoz, to which, &c. anD p2e- 
ſented, that the Manoꝛ deſcended 
to M. and from him to R. who en- 
feoffed F. who made a Gitt in Tall 
to B. and P. his Wife ; that B. p2e- 
ſented, that the Mano? deſcended to 
the Defendant, who demiſed to E. 
and others fo2 Years ; within which 
Term the Plaintiff 


by Uſurpation| 


| 


preſented the laſt Clerk ; the Clerk 


Part II. 


ͤ— „CC „„ 


pleaded the ſame Plea, and B. plead 
ed, that W. ſeiſed of a Manoꝛ, to 
which a Moizty of the Church be 
longed ,; and ot another Moiety in 
Gzals, preſented to the x 5 
Church; that the Panoz and Ad- 
vowſon delcended to R. who en- 
feoffed F. who made a Gift in Tail 
ut ſupra z_ and J. demiſed to the ſaid 
B. fo2 a Term of Pears; — A Re- 


. 2 


plication ta the leas of J. and the 


Clerk, that S. was ſeiſed of the Av- 
vowſon in Gols, which deſcended 


to the Plaintiff; and a Traverſe, that 


the Advowſon was appendant to the 
Manon, and an Iſſue thereupon ; and 
a Replication as to the Plea B. 
that the Advowſon deſcended to the 
Plaintiff, and a Traverſe, In a 
Moiety of the Advowſon of the 
Church was appenvant to the Ma⸗ 
noz, and an Iſſue thereon, and Judg- 
ment fo; the Plaintiff againſt B. as 
to a MYoiety of the Church, to which 
there is no Anſwer. Ra. Ent. 509. 


18. A Plea by the Patron, that 


. was 
ſeiſed of the anoꝛ, ee 20 Kc. 
that it deſcended ta W. who enteoffed 
G. who made a Leaſe to2 Life to 
the Oefendant, and a Traverſe that 
W. Died ſeiſed, &c. the Clerk plead- 
ed the ſame Plea, and an Iſſue upon 
the Traverſe. Ra. Ent. 513. Vet. Int. 


0 anoꝛ, to 
which, &c. granted it to 
krom whom it delcended to R. who 
married the Defendant ; to whom 
the wang, after the Death of R. aſ- 

gned the third Part of the Mano? 
held in Capite fo2 her Dower; and a 
Traverſe, that the Advowſon is in 
Otoſs. Ra. Ent. 514. 


20. That the ſaſd H. being ſeiſed, 


B the next Avoidance to the 
ekendant, and a Traverſe, that he 
made a Gift in Tail. Hern 58. 


21. By a Patron, that the Father of 


the Oefendant being ſeiſed, pꝛelented 
the laſt Clerk, and the Advowſon 
deſcended to the Defendant, and a 
Traverſe, that A. pꝛeſented the laſt 
Clerk; a Oemurrer thereto; the 
Clerk pleaded, that 5 i{s Parſon 
Imperſonate upon the Pꝛeſentation 
of the Patron, to whom the Pze⸗ 
ſentation belongs, for the Reaſon 
above alledged, and a Traverſe ut 
ſupraz a Demurrer thereto, Co. Ent. 


480. 
No 241. The 


in Fee, 
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to Pꝛecedents 


22. The Patron confeſſcth the Action, 


the Clerk pleads, that W. was ſeiſed 
of the Manoꝛ, ot which he made a 
Feoffment to (ſes, oz Life, and in 
Tail : That the Remainder in Tail 
deſcended to the Defendant, and 
that he as Patron p2eſented him, 
and traverſed, that it was male & 
& vitioſe. Wi. En. 664. 

23. The Patron and Clerk jointly 
plead, that an Abbot was ſeiſed of 
the Reito2y to which the Advowſon 
of the Uicarage belonged, and ſur- 
rendered to K. H. 8. from whom it 
deſcended to Q. Elizabeth, upon 
whom the G2andfather of the Plain- 
tiff uſurped. That Queen Elizabeth 
granted the Refo2y and Advowſon 
to C. who ſold to T. who ſold to the 
Defendant, who, as Patron, pꝛe⸗ 
ſented another Detendant, and tra- 
verſed, That the Advowſon of the 
Cicarage belonged to the Mano? ; 
Iſſue thereon. Wi. Ent. 691. See 
Hob. 327, ſpecial Clerdit and Judg⸗ 
ment fo? the Plaintiff, 

24. One Defendant pleads, That he 
did not diſturb; another pleads, 
That T. was ſeiſed of one third 
Part of the Advowſon, (to wit) to 
pꝛeſent to every firſt Turn, and the 
Father of the Plaintiff” of two 
Parts, who ſeverally p2eſented in 
their Turns. That the Part of T. 

by ſeveral H2ants came to the De- 

fendant, who p2eſented in his firſt 

Turn. And traverſed, that the 

248 was ſeiſed of the Advow⸗ 

on in G2oſs. Wi. En. 703. V. Hob. 


184. 
25. Part of the Declaration conkeſſed 
by the Patron; who pleads, That 
H. covenanted to ſtand ſeiſed of two 
fifth Parts, to Uſes in Tail; who 
had a Son, and that he and his 
Don granted the next Avoidance to 
the Oefendant. The Clerk pleads, 
That he is Parſon Imperſonate, by 
the P2eſentation of the Patron. 
Wi. Ent. 644. Hob. 47. 
26. Defendant confeſſeth the whole 
Declaration; and further pleads, 
That R. as Iſſue in Tail, ſuffered 
a Common Recovery of the Advow- 
ſon to the Uſe of the Defendant, 
fo2 twenty one Pears, who was poſ- 
ſeſſed of the fame in G2oſs ; and the 
Church being now vacant, it be- 
longs to him to pꝛeſent. Replication, 


the ſame ſes as the Fine, and tra- 
verſes, That the Recovery was 
ſuffered to the Uſe of the Oeken⸗ 
vant. A Special Demurrer, 2 Bro. 
200. | 

27. Defendant confeſſes Part of the 
Declaration as to the Oꝛant of the 
next Avoidance to W. and from 
thence pleads, That W. Died inte- 
ſtate, and that Adminiſtration was 
committed to R. who pꝛeſented one, 
who is Parſon Imperſonate. And tra- 
verſes, That W. granted the nert 
1 to E. Iſſue thereupon, 2 

ro. 224. f 

28. That K. H. 8. ſeiſed of an Advow⸗ 
ſon in G2oſs, p2eſented A. A De- 
ſcent to Ed. 6. who pꝛeſented; and 
from him to Q. Elizabeth, who pꝛe⸗ 
ſented; and from her to K. James, 
upon whom the Plaintiff uſurped, 
and the King hath now p2eſented 
the Defendant, who is Parſon Imper- 
ſonate. Replication, The Plaintiff 
confeſſeth Part of the Plea, and 
ſaith, Thar Q. Elizabeth, being ſeiſ⸗ 
ed, granted the Advowſon in Fee to 
A. and the Plaintiff, That A. by 
a certain Triting releaſed to the 
Plaintiff, who is ſole ſeiſed. F oꝛ a Re- 
joinder, the Defendant pꝛaving Oper 
of the Letters Patents, pleads, and 
ſays, that Queen Elizabeth did not 
grant, Iſſue thereon. Id. 266. 

29. T. and J. ſeiſed of a Moiety of a 
Manoz, unto which, &c. p2efented 
and made a Gitt in Tail to ]. and 
his Wife ; a Deſcent thereot to O. 
as Iſſue in Tail, upon whom, (the 
Church being vacant) the late Bi⸗ 
ſhop uſurped, and by Licence from 
the King, the Church became the 
Biſhop's Impꝛopꝛiation, who there- 
of made it a Uicarage, to which 
the now Plaintiff pꝛeſented by Uſur- 
pation. That a Moiety deſcended 
to the Detendant, who p2eſented 
the other Defendant, the Church 
being vacant by Reſignation. Re- 
plication, by way of Pꝛoteſtation, 
acknowledges the Gift in Tail, and 
fo2 Plea ſays, That O. was leiſed 
of a Yoiety, &c. in Fee, and enteof- 
fed the late Biſhop of one Acre, and 

_ therewith the Advowſon in Fee, who 
by Licence, &c. took the Church to 
his own Uſe, and made the ſame a 
Cicarage; to which the late Biſhop 
and the now Plaintiff pꝛeſented ſe- 


That the Recovery was ſuffered to 
z 


verally; and traverſed, That the Ad⸗ 
b vowſon 


— — 
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vowſon belongs to a Moiety of the 
Manoz. Iſſue thereon. Pl. gen. 475. 
30, To a Count fo2 a ſur iving Al⸗ 


zeſentation, &c. A Plea that long 
eto2e R. A. had any Thing, one A. 
H. was ſeiſed, and pꝛeſented C. G. 
That A. had Iſſue four Daughters, 
Anne, Mary, Elizabeth, and Dorothy, 
to whom the Advowſon deſcended ; 
that Mary and Dor. granted two 
Parts, that Eliz. and Anne died, 
and their Parts deſcended to J. B. 
Eliz. died, and her Part deſcended 
to R. C. The Church became va⸗ 
cant by the Death of C. G. J. B. 
1 in his Turn T. F. J. B. 
ed, and his Part deſcended to 
T.B. who died, and a Deſcent to 
W. B. and then R. C. granted his 
three Parts to T. A. the Church be- 
came vacant, and I. A. pꝛeſented 
C. W. B. died, a Deſcent to J. B. 
. A. Died, and a Deſcent to J. A. 
who in his ſecond Turn p2eſented 
J H. J. A. died, a Deſcent to R. A. 
n the Declaration, who in his third 
Turn p2eſented 8. H. J. B. died, 
and one fourth Part deſcended to 
W. B. who granted to the Defen- 
dant; who as Patron, at the next 
Avoidance, in his Turn, p2eſented 
0. J. his Clerk, &c. Clift. 615. 616. 
And traverſed, That R. A. was ſeiſ⸗ 
ed modo & forma, &c. 617. O. J. the 
Incumbent pleaded as above, and 
the Plaintiff tendered an Iſſue upon 
ſeveral Traverſes. Clift. 61 4 
31. W. B. Patron pleads, That P. 
Earl of A. was ſeiſed in G2ofs, and 
pꝛeſented R. S. and afterwards grant- 
ed to T. T. and it deſcended to H. I. 
and a Fine levied to the Uſe of M. 
B. and his Heirs; who p2eſented 
after the Death of R. S. one I. I. 
That M. bequeathed it to his Mike 
fo2 ſixteen Pears, and the Reverſion 


e upon a G2ant of the next 


| 


of A. by At of Parliament, and his 
Heirs Male, and that a Fine was 
levied to the Uſe of A.B. Father of 
the afozeſatd W. B. and a Deſcent to 
W. B. at whoſe Nomination the 
afozeſatd E. A. was collated ; after 
whoſe Death W. B. preſented the 
Defendant, the pꝛeſent Incumbent, 
and traverſed as above. Clift. 623. 
Iſſues on the above ſeveral Tra- 
verſes. Id. 625. 


32. The Queen entitles herſelf to the 


14 of the Church of C. 
y the Stat. of Pluralities. Defen- 
dant C. pleads, Pe did not diſturb, 
and Iſſue thereon. The Defendant 
8 leads the Pꝛoviſoes in the 
dt ok Oiſpenſations ; and that be- 
fo2e Bolt accepted, he was Q. Mary's 
Chaplain; and that the Queen was 
ſeiſed of the Mano? ot R. ad quod, &c. 
in Right of the Outchy of Lancaſter, 
and the Church being void by the 
Death of one M. the Queen pꝛeſent⸗ 
ed Bolt; and that the Loꝛd D. grant⸗ 
ed the Advowſon of C. to T. V. in 
Fee, that T. v. granted to S. S. and 
8 — to H. Lozd Stafford, a 
cent to his Son H. Loꝛd Stafford, 
who granted to R. Blo. who granted 
to the Defendant Blo. That the 
Church of C. became vold by the 
Death of Bolt, whereby the Oefen- 
dant J. Blo. pꝛeſented Oefendant A. 
and Defendant A. pleads the ſame 
Plea in Effet as above. Lut. 1078. 
33. The like after a Lapſe upon the 
ſame Stat. of Pluralities. The 
Defendants confeſs, That M. Bt- 
ſhop of L. was ſeiſed of C. and col- 
lated G. G. who was qualified, and 
did accept H. but that afterwards 
and betoze G. was indufed, the 
Biſhop was tranſlated to W. and 
T. ſucceeded. That the Church of 
C. became void by the Death of ]. 
the Biſhop collated the Dekendant 


deſcended to A. B. the Church be-] L. that he hath been Parſon fo? ſix 


came vacant, T. Earl of A. uſurped 
upon the Wife, and p2eſented R. W. 
A. B. died ſeiſed, and a Deſcent to 
the Defendant. The Church be- 
came vacant, and A. E. at his No⸗ 
niination was collated, &c. The 
Church became vacant, and the 
Dekendant p2eſented the p2eſent Jn- 
cumbent ; and traverſed, That the 
Earl of A. was ſeiſed at the Time 
when he p2eſented R. W. &c. The 
Clerk ſet koꝛth the Title of Tho. Earl 


Months and mo2e. Lut. 1048, Kc. 
34. Pꝛoteſtation, &c. by the Patron, 

That A. was ſeiſed of the Yanoz, 

to which, &c. and granted the nert 


Avoidance to R. who p2eſented, and 


afterwards A. demiſed the Yano? 
to the Defendant, who p2eſented 
the other Detendant ; who conteſſed 
the Title of the Plaintiff, and tra- 
verſed, That the Plaintiff, pꝛeſent⸗ 


ed the laſt Clerk; the Clerk conteſ- 


ſed the Title of the Plaintiff, and 


| further 


ä — —— —„ — 


P CIO On OO O_ 


References to} Pzecedents 


144 
further pleaded, That the Plaintiff 
CS toe next Avoidance to 1. 


who afligned to the Patron, and to 
another who p2eſented the Defen- 
dant. 4 ADemurrer to 
the Bar 0 the Patron, and to the 
2 of the Clerk, maintaining his 
otint, and traverſes the Szant to 
I. An Iſſue thereon, Judgment to? 
' the Defendant upon the Demurrer. 
Wi. Ent. 623. 
35. Bar by the Patron, conkeſſing 
Bare of the Dean, as to the 
- Uacancy of the Church by the Stat. 
ot Pluralities ; and pleads, That 
the Church continued vacant to? 
two Years, and the Queen Fe 
ed by Lapſe R. C. in the firſt Turn 
of R. D. and the Plaintiff, and that 
the Church became vacant by the 
Reſignatton of R. C. to which R. and 
the Plaintiff pꝛeſented I. E. in the 
ſecond Turn. The life of J. N. 
ſurvived him, and enfeoffed W. N. 
of her 4th Part, who granted the 
nert Avoidance to the Oetendant, 
and traverſed, That the Queen 102 
ſented in the Turn of J. N. b - 
ſon of Wardſhip. The Clerk con- 
teſſes the Declaration, till the Death 
of R. D. whom the Plainttff ſur 
vived, and enteoffed W. G. who en- 
teoffed W. N. who granted the next 
Avoidance to the Patron, who pze- 
ſented the other Defenvant, and tra- 
verſed, That the Plaintiff was ſeil⸗ 
ed at the Death ot the laſt Incum⸗ 
bent. Wi. Ent. 664. 
the Plea of the Patron. Id. 666. 
36. That E. ſeiſed of the Panos, to 
which, S and ſold the 
MWBano2 to M. who enfeoffed O. who 
enfeoffed G. who granted the nert 
Avoldance to H. who afligned to B. 
That the Church became vacant by 
Reſignation 3 R. 2 upon E. 
and p2eſented. That the Manoꝛ de⸗ 
ſcended to the Dekendant, who-p2e- 
ſented a Clerk to the vacant Chure 


- 
- 
- 


and traverſed, that E. granted the | 
next Avoidance to R. Special De-| 


murrer. Id. 682. 
27. A Plea, That by the Stat. of $i- 
mony, the Church became vacant 


and traverſed, That the Church| 


became vacant by the free Religna- 
tion of the laſt Incumbent. Iſſue 
thereon. 1 Bro. 298. | 

38. Foꝛ the ming upon the Stat. of 
Simony. The Datron 


Demurrer to 


| 


accozd, &c. and traverſed the Simo- 
| niacal Contract; the Clerk pleads the 
* Plea. Iſſue upon both. 2 Bro. 21 9. 
39. The like Plea, and traverſe by 
the Clerk. 2 Bro. 222. 
40. F02 the King, &c. the Patron and 
' Clerk plead jointly, That R. pꝛe⸗ 
ſented of his own acco2d, &c. and 
that the Patron was then in Poſ- 
ſeſſion of the Advowſon, by Qirtue 
of Writs of Extent and Delivery, 
and pꝛelented to the vacant Church, 
then pacant by the Stat. of Plu⸗ 
ralitieg; the Natron p2eſented the 
other Oefendant, and traverſed the 
Simoniacal Contract between L. and 
his Clerk. Iſſue thereon. Wi. Ent. 
712, See Hob. 167. Plea of Par- 
don fo2 Simony after the laſt Conti- 
_ Ocmurrer thereon. 714. 
41. Foz the Univertity ot Oxon, upon 
the Stat. 5 ſa. A Plea by the Pa: 
. tron, that K. cnfeoffed the Oeten- 
Dant of the Panoz, to which, Kc. 
the Church being vacant, be p2e- 
ſented the Eher Defendant, and 
travexfed, That R. died ſeiſed of 
the Panoꝛ, &c. the Clerk confeſſed 
the Declaration, and pleaded, That 
W. (the Church being then full) de⸗ 
miſed the Advowſon to the Patron 
fo2 twenty one Pears, who, (the 
Church being vacant) pꝛeſented the 
efendant. Replication to the Plea 
of the Patron to maintain his 
Count, and traverſed the Feoff- 
ment to the Patron, and demur- 
red to the Pita of the Parſon, and 
the Patron demurred to the Replt- 
cation. Wi. Ent. 627; 773. Judgment 
thereon fo2 the Oefendant, Hob. 
126. Wi. Rep. 11. 
42. By the Patron, who confefling 
Part of the Declaration, pleaded, 
hat J. enfeoffed W. who after the 
Yeath of his Wife, entered into 
the Manoz, and enkeoffed the De⸗ 
tendant's Father, who demiſed the 
ſame to B. fo2 60 Pears, who p2e- 
ſented in the 3d, 4th, and sth Turn, 
and his Intereſt of the Term came 
to R. who p2eſented in the two firſt 
Turns; and the Reveriton of the 
MWano2 deſcended to the Deten⸗ 
dant, and the Term of Pears ex⸗ 
pired; and he entered and pꝛeſen ted 
a Clerk, and traverſed, That 7. 
died ſeiſed of the Manoz, &c. The 
Clerk confeſſed Part ot the Decla⸗ 


_ 


| n Pi ads, That 
he pyeſented his Clerk of his own 


ration, and pleaded, That the Pa- 
2 ron 


ES hs 4 
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tron uſurped upon B. in the 2d 
Turn, and thereby became ſeiſed 
of that Part of the Advowſon as in 
G2oſs, and demiſed to R. who p2e- 
ſented in the 4th Turn, to the reſt 
pleaded as above, and traverſed, 
That J. was in the Church at the 
Pieſentatioan of B. The King's 
Clerk pleaded, That K. H. 8. was 
ſeiſed of the Mano? of B. C. to which 
the Advowſon of D. did belong, and 
granted to R. in Tail; and after 
divers Deſcents and Pyteſentatt- 
ons, the Mano? deſcended to A. 
under Age, and the King ſeiſed the 
Guardianſhip of his Body, and the 
Mano!, &c. and preſented the De- 
tendant ; and traverſes, That tour 
Parts of the Advowſon belonged 
to the Mano? of D. and the 5th 
Part to the Mano2 of W. An Iſſue 
thereon, and a Demurrer to the 
Patron's Plea, a ſpecial Demur- 
rer to the Plea of the firſt Jncum- 
bent. Wi. Entr. 652. 

43. Taking a P2oteſtation, That the 
Pꝛioz was ſeiſed of one Moiety, 
and P. of the other, That the ÞP2to2 
granted the next Avoidance to B. 
that the Church was then full of P. 
the Tncumbent who died, and T. by 
Cſurpation p2eſented in the Turn 
of the Pꝛioz's G2antee, and that he 
had the other Moiety as Deir to 
the ſaid That the Church be- 

came Uacant, and the Adminiſtra- 
toꝛ of B. by Ciſurpation p2eſented ; 
That the Moiety of T. came to W. 
who p2eſented to the Church being 
vacant, and granted the next Avoid- 
ance to the Octendant, who pꝛeſent⸗ 
ed the other Dekendant, and a 
Traverſe, that the Avoidance firſt 
mentioned in the Qeclaration, was 
the firſt Avoidance after the Pꝛioꝛ's 
Grant. A Demurrer thereto. A Plea 
by the Clerk pꝛoteſting, &c. For Plea, 
That King H. 8. did not grant to 
M. as in the Declaration. An Iſſue 
thereon. Wi. Entr. 718. A ſpecial 
Verdict and Judgment fo2 the Plain- 
tiff againſt the Opinion of Hobart. 
Hob. 237. 


Part II. 


N 
Pleas by the Incumbent. 


1. The Incumbent pleads, That W. 
ſeiſed of a Manoꝛ, to which, &c; 
made a Feoffment to Uſes to2 Life, 
and afterwards in Tail. That the 
Remainder in Tail deſcended 19 
the Defendant, the Patron, who 

reſented him. Wi. Entr. 664. 

2, (C(here the Incumbent acknowledges 
the Declaration to the Deſcent, to 
Ring James, and pleads, That 
— James died ſeited of the Ad⸗ 
vowton which deſcended to Ging 
Charles, who pꝛeſented the Deten⸗ 

dant, and a Traverſe, that King 
James granted it to M. and an Iſſue 
thereon. Wi. Entr. 667. 

3. The Incumbent joins with the Pa- 
tron in pleading, that an Abbot 

| ſeiſed of a Refto2y, to which the 
AUdvowſon of a (icarage belonged 

and ſurrendered it to King H. 8.— 4 

Deſcent thereof to Queen Elizabeth, 

whereupon the G2andfather of the 

Plaintiff uſurped -—— That Queen 

Elizabeth granted the Reo2y and 

Advowſon of C. who ſold it to T. 

who ſold it to the Patron the other 

Octendant, who pꝛeſented the De⸗ 


verſe, that the Advowſon of the Ut- 
carage belonged to the Manoꝛ —— 
An Iſſue thereon, Wi. Entr. 691. 
Hob. 327. 

4. By the Incumbent, That he is 
the Vicar Imperſonate of the King's 
Piꝛeſentment, wherefoze he ſubmits 
whether the King ought to impeach 
him, and that the Uicarage became 
Uacant by the Statute of Pluralities, 
and by Lapſe of Time devolved to 
the King, whereby it belonged to 
him to pꝛeſent, who thereupon pꝛe⸗ 
ſented the other Defendant, Wi. 

Entr, 710. 

5. By the Incumbent, that the Father 
of the Patron died ſeiſed of the 


other Oefendant, the Patron who 

peſented him, and a Traverſe of the 

SOzant of the next Avoidance to 

on laintiff. 1 Brown 300. 

6. The Defendant acknowledges Part 

of the Declaration to the Cut of 
0 | e 


fendant the Incumbent, and a Tra- 


2 which deſcended to the 


— Y 


r —— 


”"—— 


— 


— 
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7. 


8. 


9. 


11. 


of 27 of H. 8. came ta the King, 


being vacant, the Plaintiffby Aſur⸗ 

pation p2eſented the laſt Incumbent. | 

— A Deſcent to King James who 

- granted the nert Avoidance to J. 

who pꝛeſented the Oefendant,—— | 
3 


the next Avoidance to W. and fur- 
ther pleads, that W. Died inteſtate, 
and Adminiſtration was granted to 
R. who pꝛeſented him, and that he 
is thereby Parſon Imperſonate, and a 
Traverſe, That W. granted the nert 
voidance to E. and an Iſſue there- 
n. 2 Brown 224. 
By the Incumbent. That he is the 
Parſon Imperſonate of the King's 


— 44 with a Replication, 


hat W. bona fide granted the next 
Avoidance, and a Traverſe of the 
Simoniacal Contract. An Iſſue thereon. 
— judgment fo2 the Dekendant at 
the Ailzes upon a UGerdick. Wi. En. 


775. Hob. 165. 

To an Action brought at the Duit 
of the King, the Incumbent joins 
with the Patron in pleading, that one 
R. freely (02 Gratis) hereby pꝛeſented 
his Clerk, and that the Patron being 
poſſeſſed of the Advowſon, by Uirtue 
of CUrits of Extent and Liberate tu the 
vacant Church pꝛeſented, and that 
the Church becoming vacant by the 
Statute of Pluralities, the Patron 
pꝛeſented him, and a Traverſe of the 
Simoniacal Contract between R. and 
his Clerk An Iſſue thereon. Wi. 
Entr. 712. Hob. 167. 

The Incumbent acknowledges the 
Declaration, and 


ed the Advowſon to the Patron fo2 
twenty one Pears, who, when the 
Church was vacant preſented him. 
Wi. Ent. 627. Hob. 126. Wi. Rep. 11. 


10. By the Incumbent, that he is Par- 


ſon Imperſonate of the King's Pꝛe⸗ 
ſentment, and that the laſt Jncum- 


bent, after the making of the Ack for 


reſtoring of Miniſters, did not make 
any Eleſtion which of the Benefices 
he would retain, within a conveni⸗ 
ent Time; whereupon the King be- 
toze the Oꝛant made by him to the 
LAV B. pꝛeſented him. Wi. Entr 
72 


ſeiſed of an Advowſon pꝛeſented. 
That the Advowſon by the Statute 


and from him to Queen Elizabeth, 
who p2eſented twice, and the Churc 


pleads, that W. 
(the Church being then full) demi 


By the Incumbent, that a Dio? | 


— a — 

A Replication, That King H. 8. was 
ſeiſed of the Advowſon, which de- 
ſcended to K. Ed. 6. who granted 
it to W. in Fee, who granted it to 
the Plaintiff's Father, and from 
im it deſcended to the Plaintiff, — 
hat in the Reign of Queen Eliz. 
the Church became vacant by Ne- 
ſignation, that the Plaintiff had 
otice of it, and twice ſuffered a 
Lapſe. That the Church became 
vacant again, and the Plain⸗ 
tiff . and a Traverſe, that 


Ring Ed. 6. died ſeiſed. Wi. Entr. 
697. Wi. Rep. 13. 


12. By the Incumbent, confeſſing a 


Deviſe by E. k. and the Pꝛeſent⸗ 
ment of C. the Father, another by 
M. and the Death of M. and a De⸗ 
fcent to C. then Son of C. and the 
Conveyance by M. to the Plaintiff, 
the ſaid C. the Son died, and that 
the Church became vacant, and the 
ſaid M. pꝛeſented him, and a Tra- 
verſe, that the Church was void at 
any Time after the Conveyance to 
the Plaintiff. — A Replication, that 
the Church became vacant during 
his Seiſin, and that the ſaid De- 
kendant C. by Uſurpation upon 
him, pꝛeſented the Defendant D. 
and the Plaintiff brought his O2t- 
ginal within ſix Months, &c. and a 
Traverſe, that the Oetendant D. is 
Parſon Imperſonate of the Pꝛeſent⸗ 
ment of the ſaid M. and this he is 
ready to verify: TUhereupon he pays 
Judgment if the ſaid J. D. ought to 
be admitted to traverſe the ſain 
Title of the ſaid W. to the Pꝛeſent⸗ 
ment atoꝛeſaid. The Incumbent de- 
murrs, and ſhews fo2 Cauſes of De- 
murrer, that the Plea is ill con- 
cluded, double, uncertain, and defec- 
tive in Foꝛm. 2 Lut. 1128. 


13. By the Incumbent, who, after two 


Preteſtations, acknowledges Part of 
the Declaration, and pleads, that 
the Advowſon deſcended to Queen 
Elizabeth, upon whom M. twice pꝛe⸗ 
ſented by Uſurpation. — That the 
Advowſon deſcended to Ring James, 
upon whom the Plaintiff pꝛeſented 


twice by U{ſurpation—That the Ad- 
h vowſon deſcended to the p2eſent 


King, who preſented the Ocfen- 
dant, and a Traverſe, that King Ed. 
6. granted it to Lo2d C. A ſpecial 
Demurrer thereto. Wi. Entr. 730. 


14. By 
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14. BY the Incumbent, proteſting, that 
the King was not ſe fed in Right of 
his Outchy of Lancaſter. For Plea, 
that the King pꝛeſented Him, and 
that the Church was full, and p20- 
vided fo2, with him as Incumbent 
fir Months befo2e the iſſuing forth 
of the Oziginal. Wi. En. 751. 
15. To a Declaration to pꝛeſent by 
Turns, by an Aſſignee of a G2antee, 
the Incumbent joins with the Pa⸗ 
tron in pleading— acknowledging a 
great art of the Declaration, and 
that the ny of the Defendant, 
in the Turn of another Molety 
[ne by Qſurpation the la 
ncumbent, and that it now belongs 
to the Oetendant to pꝛeſent, who in 
his Turn p2eſented the Defendant 
the Incumbent. Wi. Entr. 761. 
16. By the Incumbent, acknowledging 
nr of the Oeclaration, and plead- 
ng that an Acre of Land, to which, 
&c. deſcended to R. who demiſed to 
the Patron, who p2eſented the De- 
fendant, and a Traverſe, that the laſt 
Avoidance, was the firſt and next 
Avoidance after the Deviſe, &c. Wi. 
Entr. 768. | 
17. The Defendant Incumbent p2ays 
Judgment of the Writ, confefling 
the Seiſin of the Queen, and that 
ſhe p2eſented P. who was inſtituted 
and induced, and the Church was a 
"Senefice with the Cure of Souls, 
of the yearly Uaiue of 81. and that 
F. having that Benefice, accepted 
another Benefice of 8. by Reaſon 
whereof the Benefice of M. became 
vacant. But further ſaith, That 
the Church'of M. being vacant, the 
Queen p2eſented one N. D. who was 
inſtituted and induced, and that 
afterwards the Queen granted to 
Sir C. H. in Fee, who granted over 
to A. S. in Fee, who granted over 
to Sir W. S. in Fee, and that P. (the 
Church being full of the ſaid D.) 
was, upon the Queen's Pieſenta⸗ 
tion, admitted, &c. and that Sir W. 
died, and the Advowſon delcend⸗ 
ed to Sir W. S. his Son and Heir, 
who granted it to J. M. Eſq; fo? 
tventy one Pears, who granted it to 
R. H. and the Defendant G. all his 
Tntereſt therein. That the Church 
became vacant, by the Reſignation 
of D. that H. and G. pꝛeſented the 
Defendant B. who was admitted, 
inſtituted and indufted into the lame. 


20. By 


and a Traverſe of the Church bein 

vacant, at the Time of the laſt Inſti⸗ 
tution of P.— Replication, p2oteſt- 
ing, that D. was never admitted, 
&c, to the Church of M. to? Plea, 


he takes Iſſue upon the Traverſe. 
Bro. Va. Me. 344. 


18. The Incumbent pleads, that he is 


Parſon Imperſonate of the Pꝛeſent⸗ 
ment of W.K. and R.B. rhe other 
Detendants, and confeſſes the 
Seiſin of I. S. of a Moiety, as in 
the Declaration; but that I. W. 
being ſeiſed of another Molety pꝛe⸗ 
ſented in his Turn G. H. as in the 
Count, and that by the Avoidance 
by his Death, t e other Ocfendants 
preſented this Octendant as their 
Clerk. Bro. Red. 408. 


9. By the Incumbent, That J. was 
ſeiſed of the Advowſon in Groſs, and 


granted it to the Oefendant in Fee, 
and a Traverſe of the Advowſon's 
being appendant to the Manoꝛ. WL 
Entr. 773. Hob. 126. Wi. Rep. 11. 
the Incumbent, wha acknow- 
ledges Part of the Declaration, 
and that Queen Mary by Uſur- 
ation, pꝛeſented B. whereby ſhe 
8 ſeiſed of the Advowſon, as in 
Groſs, which deſcended to the King 
who p2eſented the Defendant. — 
Replication, That long befo2e the 
Pieſentment of B. the Biſhop of 
N. by Uſurpation, granted it to T. 
who was dep2tved, and Queen 
Mary pꝛeſented B. againſt whom the 
Commiſſioners fo2 Cauſes Eccleſia- 
ſtical, made a Decree, and reſtozed 
T. who reſigned, and the Leſlee fo2 
Years, pꝛeſented as in the Declara⸗ 
tion. Wi. Entr. 787. 


21. That the Church is tull of the 


Defendant, and a Traverſe, that it 


became vacant by his Beſignation. 
Co. Entr. 265. 


22. The Incumbent pleads, That he 


is the Parſon Imperſonate on the Pꝛe⸗ 
ſentment of the Plaintiff's G2and- 
father, and a Traverſe of the Church 
being vacant.— A Replication, That 
the Oefendant was bo2n out of 
Marriage, and not capable of a 
Benefice, which the Biſhop knew. 
— A Bejoinder, proteſting it not to 
be true. For Plea, That the Biſhop 


did not know it, and to the Reſidue 


a Demurrer, Hern 349. 


23. That the laſt Parſon p2eſented 


was a mere Layman, and that the 
Church 
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Church remained vacant, and the 

'Archbithop collated by Lapſe. Co. 
Entr. 307. : * 

24. That the Church did not become 
vacant modo & forma. A Replicati- 
on, That it became vacant by Depri- 
vation, aS in the Declaration. Ra. 
Entr. 500, Vet. Intr. 111. 

25. The Incumbent pleads, That he 
was reſto2ed to the Church after a 
Depzivation fo2 Matrimony, and a 
Traverſe, that the Church became 
vacant by Death. A Demurrer there- 
to. Co. Eutr. 487. 

26. The Incumbent, to an Action 
brought at the Suit of the King 

leads, That an Abbot ſeifed of a 
ectozp, to which, &c, ſurrendered 
to King H. 8. who granted it to the 
Archbilthop, whoſe Succeſſo2 grant- 
ed the next Avoidance to the Pa⸗ 
tron, and a Traverſe, That F. was 
ſeiſed in Fee of the Advowſon in 
Goſs. A Replication pꝛoteſting, &c. 
For Plea, that the Archbiſhop did not 
rant the nert Avoidance to the 
Iatron. A Demurrer thereto, Co. 
Entr. 495. 


O 
Judgments. 


For and againſt the King, 


1. Fo2 the King upon a Cognovit Ac- 
tionem. Ra. Entr. 4530. 

2. The like on a Demurrer. Co. Entr. 
494. 516. 517, Judg. 112. 2 Town. 
Judg. 178. 

3. The like to a Bar of one of the De- 
fendants, and a Replication to the 
other. Co. Entr. 496. ; 

4. Foz the King upon a Trial at Bar. 
Co. Entr. 485. 

g. The like at the Aſſizes. 2 Town. Judg. 


177. 
6. Foz the King, where a Title is 
found fo2 him in a Suit between 
other Parties, and where the In⸗ 
cumbent doth confeſs, that his Plea 
of being Parſon Imperſonate is falſe, 
Hob. 194. 2 Town. Judg. 
7. F02 the King, where the Oe 
makes Default at the Niſi Prius. Ra. 
Entr. 531. 


8. Foz the King, upon a Plea of Non 


176. | 
Oetendant 


9. F02 the King, upon a Plea of the 
Archbiſhop as 11 * and a Ceſ⸗- 
ſat Executio, till there be Judgment 
upon the Patron's Plea in Abate- 
ment, to which the Aftorney General 
demurred, and wherein there was a 
Judgment of a Reſpondeas Ouſter. 
3 Lev. 15. 16. 

10. Againſt the King, upon a Trial at 
Bar. 2 Town. Judg. 179. 

11. Fo; the King upon a Demurrer to 
the Declaration, and a Writ award- 
ed to the Guardian of the Spiritu- 
alties, ſede vacante, of the Biſhop 
by his Death, atter Judgment a- 
gainſt him. 2 Town. Judg. 178. 


P 
Judgments. 


For the Plaintiff. 


1, By Non ſum Informatus, i. e. where 
the Oetendant's Attorney ſaith, he 
is not inſtruked to make any De- 
tence fo2 his Cltent, Ra. Entr. 522. 
Co. Entr. 520. Herne 555. Wi. Entr. 
656. Pl. Gen. 471. 2 Town. Judg. 182. 
2. The like by Nil dicit, i. e. where the 
Defendant ſays nothing in Bar of 
the Plaintiff's Aﬀion — and the 
Plaintiff remits the Damages. Co. 
Entr. 509. Wi. Entr. 858. 

3. By Cognovit Actionem, i. e. where 
the Defendant acknowledges the 
Plaintiff's Action to be juſt. Ra. En. 
500. Fol. 504. 520. Vet. Intr. 131. 
1 Brown 300. Wi. Entr. 663. 2 Town. 
Judg. 182. 

4. The like, where the Plaintiff re- 
mits the Damages. Ra. Entr. 521. 
2 Town. Judg. 182. 3 

5. Judgment to2 the Plaintiff upon a 
Demurrer, Co. Entr. 505. Wi. Entr. 
732. 2 Lut. 1111. 1112. 2 Town. Judg. 
The like, where the Plaintiff remits 
the Damages. Ra. Entr. 508. 
7. F02 the Plaintiff upon an inſuffici- 
ent Plea of the Detendant, without 
a Demurrer. Ra. Entr. 499. ' 
8. Foꝛ the Plaintiff upon the Biſhop's 
claiming but as D2dinary. Co. Entr. 
491. Wi. Entr. 624. 627. 1 Brow. 


6. 


OI. 
9. Upon a Certificate of the Biſhop of 
the Inſtitution of the Incumbent. 


Impedivit. Wi. Entr. 710. 


4 


| 


Co, Entr. 499. 
o. FM 
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10. F02 the Plaintiff by Default upon 


the Diſtringas. Ra. Ent. 504. 507. 525. 
Vet. Intr, 110. 

11. The like againſt one Defendant, 
and the Action depending againſt 
the other. Ra. Entr. 307. 

12. Againſt one Defendant where he 
makes a Departure in Deſpight of the 
Court, and the Plaintiff the ſame 
Term recovers his Pꝛeſentment 
againſt the two other Detendants. 
Ra. Entr. 507, Vet. Intr. 105. 

13. Judgment to recover the Pꝛeſent⸗ 
ment againſt one, where the Plain⸗ 
tiff had befo2e recovered againſt the 
Bilhop by Default. Judg. 110. 1 Brow. 

oi. The like againſt two with a 
ecital of the tozmer Judgment a- 
gainſt the Biſhop. Bro. Va. Me. 296. 

14. Judgment fo2 the Plaintiff upon 
the Return of the Writ of Enquiry. 

Ra. Entr. 507. Co. Entr. 490. 5 Co. 58. 
Vet. Intr. 26. 2 Town. Jude. 188. 

13. Foz the Plaintiff at the Aſſizes. 
Ra. Entr. 508. Co. Entr. 507. Keil, 57. 
Vet. Intr. 74. 2 Town. Judg. 189. 

16. The like to2 the Plaintiff upon a 
Plea in Abatement of the Ulrit. 
Ra. Entr. 524. 

17. Foz the Plaintiff at the Aſſizes, 
where the Church is full of the 
King's Incumbent pending the Ac- 
tion. Co. Entr. 265. 6 Co. 49. 2 Town 
Judg. 184. | | | 

13. Judgment fo2 the Plaintiff at the 
Aſſizes, upon a  Uierdi# againſt the 


Incumbent, where he had befo2e re-| 


covered aga nit the Biſhop and Pa⸗ 
tron, Aſh. 381. | 


19. Judgment fo2 the Plaintiff at the 
Aſſizes, upon a UHerdict, no Reſpet| 
being had to the Damages, becauſe 


none ought to have been aſſeſſed. 
30. Judgment to recover the Pꝛeſent⸗ 


2 Town. judg. 186. 189. 

20. An Iſſue and a Demurrer, and a 
ſpecial Uerdit. The Plaintiff en- 
ters a Nolle proſequi upon the Qer- 

dif, and a Remittitur dampna, and 

hath Judgment to recover his Pꝛe⸗ 

ſentment. 2 Town. Ju'g. 187. 


21. An Adjournment and Continuance| 


of the Tfſue and Demurrer, and a 
Judgment fo2 the Plaintiff upon 
the Demurrer, and the Jſſue con- 

- tinued. 2 Town. Judg. 181. 

22. Foꝛ the Plaintiff upon a Trial at 
Bar, where the Plaintiff remits the 
Damages. 2 Town. Judg. 183. 


Part II. 
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23. Foz the Plaintiff upon a Verdict 
fo2 the Ualue af the Church fo? halt 
a Year. 2 Town, Judg. 184. 

24. Foz the Plaintift at the Aſſizes 
upon two Iſſues, and Damages ta 
** a Pear's Ualue. 2 Town. Judg. 
185. 

25. Upon a Judginent fo2 the Plain- 
tiff he remits his Damages, and hath 
a Urit to the Archbiſhop, the Seat 
0 T9. DUES being vacant, 2 Town 

ud. 180. 

26. Judgment fo? the Plaintiff upon a 
ſpecial Verdict at the Ajlizes, wherein 
the Plenarty of the Church was 
omitted, to be found, wherefoze an 
Enquiry awarded, and upon the 
Return of the Inquiſition Judg- 
ment fo2 Damages, to half a Year's 
Calue of the Church. 2 Town. Jud. 


191. 6 
27. Judgment of the Caurt after a 
Curia adviſare upon a Demurrer to a 
Plea, pleaded to a Ulrit of Deſceit, 
brought upon a Recovery in a Quare 
Impedit at the Aſſiʒes, with a Uirit 
awarded to ouſt the Clerk in Poſ- 
ſeſſion, and reſtoꝛe the foꝛmer Clerk 
ouſted by the Recovery. Bro. Va. Me. 


301, | 

28. A Qerdit fo2 the Plaintiff and 
Judgment. That he recover againſt 
the Chapter and Jncumbent, and 
7 f to the Galue, &c. with a 
Recital ot the fozmer Judgment 
againſt the Biſhop, and Judgment 
that he have a Writ to the Biſhop. 
2 Mod. Intr. 295. 2 

29. Judgment to2 the Plaintiff, where 
the Defendant withdraws his Plea, 
and acknowledges the Action. 1 Bro. 
301. — The like by the Biſhop and 
Incumbent. 2 Town. Judg. 190. 


ment againſt one only, where the 
Plaintiff had befo2e recovered a⸗ 
gainſt the Biſhop and Patron. 
1 Brown 301. 1 

31. Judgment fo2 the Plaintiff at the 
Aſſizes, upon a Clerdit againſt the 
Clerk, where the Plotntiff had be- 
foze recovered againſt the Patron 
and SUP, and a Writ to enquire 
of the Plenarty of the Church. 
Bro. Va. Me. 316. CR dan 
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to Pꝛetedents 


— 


e eee 
For the Defendant. 


1. TY Plaintiff Non pros d betone 
Declaration, and no Crit award⸗ 
ed to the Biſhop. Trin. 8. Ed. 
. A Non prof. afte 

Herne 336. 
#0} the Defendant upon a Nolle 

Proſequi by the Atto2ney General in 
an Aftion at the Suit of the King. 
Ra. Entr. 527. 528. Vet. Intr. 70. Judg. 
226. Herne 556. Bro. Red. 411. 2 
Town. Judg. 177. 178. 


Foz the 


t 
Sg Ra. Entr, 531. Vet. Intr. 
112. 

Foz the Defendant upon a Demur- 

rer. Plow. 503. Ra. Entr. 498. 499. 

503. Co. Entr. 489. 493. 503. 

6. Foz the Biſhop upon a Demurrer 

to the ep 

| ſpecial © 
Entr. 512. 

7. 
Plaintiff is Non pros d, and a Writ 
of Enquiry of Damages awarded 
thereon. Ra. Entr. 508. 525. Vet. 
Intr. 72. 

8. The 

ment upon the 
of Enquiry. Ra. Entr. 308. 

9. The like Judgment, and the De⸗ 


fendant remits the Damages. Ra.| 


Entr. 508. 


10. The like Judgment fo2 two De- | 


fendants, where one of them only 
hath a Right in the Advowſon, Ra, 
Entr. 508. Vet. Intr. 71, 

11. A Quare Impedit againſt the Bi 
W. and J. the Biſhop and W. ap⸗ 
pear pertonally, and the Plaintiff 

_ doth not appear. The Biſhop makes 

to himſelf a Title, and Judgment 
fox vim thereon. Ra. Entr. 301. 

12. The Defendant pleads, That the 

4 76 5 is outlawed, which the 

_ Plaintiff can't deny.—— The Abbot 
makes to himſelf a Title to the 
Church, as appꝛopꝛiate and conſo 
lidate, and Judgment fo2 him to 
retain the Church. Ra. Entr. 497. 

13, Judgment where the JIlaintiff 
265 

be true. Ra. Entr. 375. 


r Tmparlance. X 


ekendant at the Suit of 
e Ring upon his Plea, without a| 


lication, to maintain a 
ſturbance in him. Ra. 


Foz the Dekendant where the! 


like Judgment, and Judg⸗ 
eturn of the Urit! 


op 


fleth the Dekendant's Plea to 


74. Fo? the Defendant upon a emur- 


rer to the Plea of the Biſhop, and 
to the Plea of the Jneumbent, 
2 Town. Judg. 181. | | 
13. The Plaintiff makes Default at 
the Alizes. Therefoze Judgment 
fo? the Defendant. 2 Town. Judg. 


190 a 4 h | 
16. Poꝛ the Defendant upon the Bi 


ſhop's Certificate of Plenarty. 
Town. Judg. 192. 48 


. 1 
4 R 
, * þ 


Proceſs. 


1. A Pone in a Quare Impedit, where 
the Biſhop was Eſſoin d till Octabas 
Irinitatis, and the Incumbent had 
the ſame Day. Bro. Va. Me. 388. 
with the Entry thereok, 389. 
. The like again the Biſhop of L. 
upon a Plures Venire Facias Clericum, 
where the Biſhop did not return the 
Ulrit, and the Entry thereof. Bro. 
Va. Me. 39. 7 
A Pone at the King's Suit upon a 
Summons, and the Entry thereof, 


bm. f $ 

The like with an Adjournment. Bro. 
Va. Me. 390. | e 
The like after an Eſſoin againſt 
one, and a Diſtringas againſt ano- 
ther— with the Entry thereof, ibm. 


391, 3 

The Entry of a Pone after ſeveral 
Eſſoins, with the ſame Day given to 
others, as alſo with the ſeveral Ad⸗ 
journments of the Term. Idem 


392. 
The. like with a Diſtringas in the 
ſame Writ, and the Entry. thereof, 


Idem 393- 1 : 
8, An alias Summons in a Quare Impedit. 
9. An Entry of an Original Pone, and 


Clift. 601. 

Au, ibm. 11 of 
10. A Diſtringas in a Quare Impedit, with 

a Simulcum. Off. Brev. 34. 
11. A Grand Diſtreſs in Quare Impedit. 
Booth's real Actions. 328. 
12, A Non omittas ſummons in a_Quare 
Impedit, at the Suit of the Ging. 
7 Brev. 363. An Entry thereof, 
A Summons, and an alias Summons, 
after a Tarde returned, and the En- 
try thereof, with a Return of the 
Pledges 


j 


_ „ 


3. 


| 


5. 


| 


„ 


——— 


| 
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In Nuare Impedit. 


1 
— | 


9 7 
8 ©. 
* 
Br * — 
. a 


Ptedges to the Summons.  Of:| the Entry thereof, Ns Torr 19; Reg 
_[Drev. 339. „ {7 11.25, PIR Jud. 22 Brev. Jud. 1799. 
14. A _Pone againſt one Defendant by 28. Againſt a Biſhop fo2 nat executing 


Default, aftor an Eſſfoin, and a Di- 


ſtringas anainſ . the other, who fiaſt 


makes Demut upon the Sum- 
mons, and the Entry thereot, Ra. 


EMC. gad. 1210 7 „ungen 
nare Impedit. Brev. Jud. 
the 


=P Pone itt 

180. 

tb. The like fo2 the King, and 
Entry thereof: Idem 179 148 


— 


5 . 


15. Againſt two Defendants, where one] : 


makes Default upon the Eſſoin, and 
the other upon the Summons. Ra.' 
Entr. 520. Brev. Jud. 180; 

18. A Pone Againſt one Dekendant, 
where the other eſſoins, and the En- 
try thereof, Fil. 122. Brev. Jud. 180. 
Ra. Entr. 520. 

19. A Pone againſt two Detendants, 
who make Default at the Eſſoin upon 
the Summons, and a Diſtringas 1s 
awarded againſt the other, who 
made Octault upon the Summons, 
and the Entry thereof, Fil. 122. 

Brev. Jud. 180. Na. Entr. 520. 

20, A Pone againſt two Defendants, wha 
make Default after ſeveral Eſſoins 


— — 


upon the Summons, und the Entry 


thereot. Fil. 192. 193. 201. Brev. Jud: 
178. Mb: 1% 2.5. * 


29. The like fo2 admittin 


a CUrit of Fieri Facias de bonis Eccles» 
Ra. Entr. 41. in . { 

g a Clerk, 
after. a Ne admittas; Brev. Jud. 180. 


aſticis. 


30. Againſt a Bilhop, ho refuled to 


admit the King's Clerk. Reg. Jud; 
| 42. 80. . 1 


Writs of Enquiry. 


1. A Writ, of Enquiry of the Ualue of 
a Vicarage awarded ey a Judg⸗ 
ment, 1 Brown 301. An Inquiſition 
of the true Galue of the Church. 
Clift. 614. Town. Judg. 191. 

2. A Writ of-Enquiry ta the Sheri 
to enquire if the Church be full, 
and of the.CJalue. 2 Brown 302. 

3. An Enquiry of Damages in Quare 

Impedit. Booth's real Actions. 23 1. Bro. 

Met. 328. Pl. Gen. 187. Reg. Judic. 34 

Vet. Intr. 110. Theſ. Brev. 11. N 


T 


21. The like where both make Default 
at the Dap of the Efloip, and th 


Entry thereof. Brev. Jud. 179. Fil 
199. | 

22, a Quare Impedit agatnfſt A. and B. 
A Pone awarded againſt B. whereas 


A. Eſſoin d, and then A. makes De-| 


fault, and the Sheriff does not re- 
turn the Writ. Therekoꝛe a Pon 
awarded 'againſt both. Ra. Entr. 


320. 1 | 

23. A Diſtringas againſt one Defendant 
by Default upon the Pone, and a 
Diſtringas againſt the other, by De⸗ 
fault at the Eſſoin upon the Pone, 
and an Entry thereof, Fil. 120. 

24. A Pone and Diſtringas awarded the 
ſame Term. Ra. Entr. 528. 

25. A Declaration againſt one Defen- 
dant, and a Diſtringas againſt the 
other, and Judgment by Dekault 
thereof. Ra. Entr. 52. 

26. A Summons in a Quare Impedit fo2 
the King, and the Entry thereof. 
Brev. Jud. 134. | 

27. A Pone againſt the Biſhop upon a 


Plures Venire Facias Clericum, * 


{ 


Writs to the Biſhop. 


1. A Writ to the Biſhop to admit the 
| Incumbent upon a Non proſ. Clift. 
O7. [ | | | 
The like upon the Plaintif's 

Death. Clift. 607. 


3. AWrit to the Biſhop to remove the 
Incumbent. Clift. 61 3. 2 Mod. Intr. 


296. | | | 

4. A Writ to the Biſhop to certify of 
whoſe Pꝛeſentment, and a Return 
thereof, &c. Clift. 610. 

5. AReturn by the Biſhop to a TWUrit, 
ad admittendum Clericum, that he 
had admitted the Incunibent, ac⸗ 
Toꝛding to the Krit. 2 Town. 
Judg. 192. F 

6. A Writ to the Biſhop to remove 
the Incumbent, upon a . Recovery 
by the King in a Quare Impedit, and 
that he admit another onthe Ring's 
Pꝛeſentment. Off. Brev, 9. Booth's 
real Actions. 231. Han. 238. 

7. The like upon a Judgment by De- 
fault. Off. Brev. 9. 1 Brown 302; 

| 8 8. AWrit 


2. 


Nekerences to Pꝛetedents 


148 
8. A Writ to prohibit the Biſhop from 
admitting a Clerk, tili the it be 


determined. Off. Brev. 9. 

9. A Writ to admit a Parſon to a 
Canonr 
alter Judgment affirmed upon Aa 
CUrit of Err02. Theſ. Brev. 1. 

10. Writs to the Bilhop awarded upon 
Judgments, Ra. Entr. 502. 504. 507. 
521. 528, Co, Entr. 507, Vet. Intr. 27. 
Reg. ] Jud. 17. 61. Ol. Natura Brev. 27. 

11. To the Vico Dioceſan, where 

_ Archbiſhop is a Party, Ra. Entr. 


12. "To the Metropolitan, where the 
Biſhop died after the laſt Continu- | 
ance. Ra. Entr. 500. Vet. Intr. 1 

13. To the Guardian of the Spiritua tie, 
where the Biſhop died a Judg⸗ 

ment. Co. Entr. 494. Ra. Entr. 502.—! 
The like where the Biſhop "is at. 


tainted. Brev. Jud. 7 


14. To the archbiſhop, where the Bi⸗ 


ſhop is a Party. Ra. Entr. 521. 528. 
Co. Entr. 498. Vet. Intr. 26. Herne 
555. 1 — Tu 
cante. Dyer 328 

15. To the Vicar General of the Arch- 
P. op. Ra. Entr. 3 14. 

o the Archbithop of Canterbury, 

"where the * of York is d 
Party. Co. Entr. 4 


17. To an Archbith6p Defendant, who 


was D2Dinary of the Place, at the 
Time of the Uacancy of the Church, 
and was afterwards tranſlated. 
Kell 54. 

18. Writs awarded to Blſhop, to 1 17 
ok the Admiſſion of Clerks. Ra. Entr. 

498. 533. Co. Entr. 498. 

19. A Wit to the Biſhop upon a Judg- 

ment at the Aſſizes. Brev. Jud. 9. 

20, The like where the etendant 


ranted the Pꝛeſentation to the! 


laintiff. Pro hac vice. Reg, ] Judic. 17 
21. An alias Writ to the Biſho „far a 
919 upon a Judgment obtained 
his 1 1edeceſſo?. Reg. Judic. 5. | 
22, a Writ to the Biſhop t02 the King, 
Bro. Judic. 7. 
23. The like of an alas. Ra. Entr. 502. 
Brev. Judic. 9. 
24. A plures Writ, with a Penalty there⸗ 
Mus Ra: Entr, COS. 97: i361 
5. F oꝛ the Defendant in a Quare im- 
it, Where the Plaintiff is Non 
os d. Ra. Entr. 502. 508. 528. Reg. 
Fl. 61. © 
26. Foz the Plaintiff upon a Judg-|- 
ment in an Aſſize of © Dareign Pre- 
ſentment. Reg. Judic. 17. 6 Co. 62. 


and Preberd n a Church | 


if 


d. 2 The like ſede va- | 


27. Upon a Judgment in a Quare Im- 
pedit, againſt t e Blihop alone. Fitz. 
Nat. Brev. 38. 

28. A Writ to collate -upon a Judg: 
ment fo2'the 22 Ra. Entr 

_ A wrir to the Bithop to ad admit the 
King's Clerk to d Pꝛebend, upon a 

Judgment, on a Gerdick fo2 the 

rs againſt the Bilhop. Ng 
udic. 50. 

o. A Writ to admit the Clerk, diret:- 

ed to the Biſhop's Vicar General, the 

"Biſhop being 7 Ra. Entr. 


502. 


* 
. 
* * ' 1 
. 
* 
9 „60 
* 
. 


Venire. 


In Quare Impedit. Bro. Met. 288. 


1 
# * o 
= * 9 \ * 


Entries of ſeveral parti- 
cular Matters incident 
to Quare Impedit. 


Abbot and Abbey. 


DA T an Abbot was the Rector 
at K Church. Vet. Intr. 84. 117. 


2. That an Abbot was Rector of the 
>. 1d of a Church. Raſt, Entr. 


3. That an Abbot was Parſon Imper- 
ſonate of a Church to his own (iſe. 
Ra. Entr. 625. 


4 Fe like by Preſcription. Upp. Ben. 


Pre. 188, 

5. The Death of an Abbot, and the 
Election ot another. Raſt. Entr. 140. 
251. 437. 524. 530. Vet. Intr. 37. 

6. The Death of a Prior, and the 


Election of another. Ra. Entr. 253. 
312. Plow. 187. 109. Ben. Pre. 115, 
7. The like of an Abbefs. Ra. Entr. 115. 


I 

3. The Reſignation of an Abbot, and 
the Election of another. Ra. Entr. 1. 
179. 520. Vet. Intr. 130. 


3 


9. The 


ö 2 — = x6 
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Vet. Intr. 169. 13371 

10. The depoſing of a P2102, fo? 
Crimes by the Cliſito2 ot the Þ2di- 
nary, and the Election of another. 
Ra. Ent. 308. Vet. Intr. 109, _ 

11. That an Abbot alien, was ſeiſed 
of a Pꝛiozy, which was the Cell ot 


a Monaſtery, with all the Poſſeſſions | 
thereof, Raſt. Entr. 32. 33. 34. Vet. 


Intr. 14.8. 


12, A Wirit from the King to give 
Licence to chooſe an Abbot. Reg. 
Judic. 244. Fitz. Na. Bre. 170. 


13. A Church conſolidated to an Abbey. 
Ka. Entr. 103. 497. Vet. Intr. 112. _ 
14. That after the Death of an Abbot, 


the Prior and Convent uſed to ele&| 


an Abbot to be confirmed, and 
created by the Biſhop, Vet. Intr. 
71. | A 


Acceptance. 


The Acceptance of another Bene: 
fle. Wi. Entr, 626. 


4 ” 


Admiſſion. 


1. The Admiſſion and Inſtitution of 
a Clerk without Induction. Tran. 5. 
Ed. 3. 12. 55 
2. An abmiſſon upon a Pꝛeſentment, 
and that the Church was full of the 
Incumbent fo? fix Months, and moze. 
CORE, 453 S935 474 


Appropriation. 


1. The Appropriation of a Church. 
Raſt. Entr. 34. 497. 498. 553. Vet. 
I 12. 148. —_ 

2. The Appropriation of a Reito2y, 
RE Eat 520: ..-; Fo 
3. The Appropriation and Conſolidation 

of a Prebend. Reg. Judic. 5. 

4. That a Beſtozp app2opoiate to a 
Ad the was an Alien's Poſſeſſion, 
and the Poſſeſſion thereof by the 
Statute of H. 3. Came to the King. 
PI. Gen. 99. 


Aſſignment. 


1. Ok the next Avoidance. Ra. Entr. 526. 
Co. Entr. 472. 474. 481. 
234. Wi. Entr. 646. 


2 Brow, 223. 


WI 


7. The Con 


is appendant. Wi. Entr. 659. 


: 


Aſlize. 


An Allize of Darrei 


n B elentment. 
Clift. 611. gn Br , 


B | 


— 


Bargain and Sale. 


1. Of a Moiety of a Manoꝛ, to which 
an Advowſon is appendant. 1 Bro. 


297. 

2. The like of a Refto2y and an Ad- 
vowſon. Wi. Entr. 69 3. D 

3. The like of an Advowſan. Wi. 
Eantr: 667. .--.. 13 * 

4. Ok a Heſſuage, and the fifth Part of 
an Advowſon, Wi. Entr. 643. 


Biſhop. 


1. The Death of one. Biſhop, and the 
Creation of another. Ra. Entr. 531. 
Co. Entr. 645. The like of an Arch- 
biſhop. Co. Entr, 495, „„ | 

2. The Death of one Biſhop, and the 

"Tranſlation of another into that 
Deen. Ra. Entr. 317. Vet. Intr. 


169. 0 | 

3. The Tranſlation of one Biſhop into 
another Biſhopzick, and another 
conſecrated in his Room. Ra. Entr. 
501. 3 Brownl. 8. 

4. A Bilhop created an Archbiſhop, 

after the laft Continuance. Co. Entr. 


36. 

5. The Archbiſhop of York, tranſlated 
to the Archbiſhopzick of Canterbury, 
and the Biſhop of London, tranſlated 
into the Archbiſhopzick of York. Co. 
Entr. 495. | 

6. The Deprivation of one Archbiſhop, 
and the Creation of another, Co. 


Entr. 495. 7075 

ecration af a Biſhop, and 
his incapacity to take a Benefice 
without Licence, Ra. Entr. 18 2. 


Part II. 


| 


Cannon. 


Qq 


— Pzecedents 


4 


+ 


Cannon. 


That a Cannon of 8 Cathe veal 


Church had a Stall in the 
Ra. Entr. 34. 


Chaplain. 


The Death of a Chaplaſy of a Chan: | 


tery, and the ion of another. | 


Ra. Entr. 558. 674. 


Church. 


That a Cpu is a Pariſh Church, } 
as well ot the Town of H. as of the]! 
Town of M. call'd, &c. Ra. Ents. 513. 
Vet. Ints. 531. 


Colleges their Heads, 


1. The Death of a Warden of a Col- 
lege, and * Election ot another. 
Ra. Entr. 55 

2. The the or a Paefident of a Col-|® 
"The like of the Matter of an HIM: 

[4 er of an 

a tal. Ds Entr. At Rs ew” | 
Intr. 23 

4. The Reſi gnation of a ofa Tarver of} 
a College, and the Elen my of ano- 
ther. Ra. Entr. 34. 691. 

„ The like of a Hater of a ; College, 
Ra. Entr. 354. 

6. That a Warden and Vicars of a Col⸗ 
lege have three Names, by which 
he have been impleaded. Ra. Rate. | 


1. Che like of a Ne Idem. 500, 
3. The manner ding an Yoſpt- 
tal vy }Preſeription, 10 ng 29. 30. 


Confirmation 


4 Confirmation a Dean and 
Chap ter ok the next More Srant⸗ 
ed by 1 Pl. Gen. 609. Wi. 
Entr. 191. — The like by a Prebend, 


Wi. Entr. 744.— The like by an 
Archbiſhop, Co. Entr. 507. 


2 


9. A Demiſe b 


142 The King's Confirmation of a 


O2ant made to a Biſhop, to hold - 
|, PR in Commendam. Wi. Entr. 
A 


Coparcenery. | 


Df an Jvowſou, 1 x Brown 295. v. Par- 
| tition. 

| 1 

Demiſe. 


1 Df a Mano, to which an Advotr- 
= is þ 'K ron 715: i 

Df a Pano and a ReX02 the 
Dean and Chapter. Pl. G en p 

3. A Demiſe by a zebendary, at will 

« The i Ra. Entr. 656. 
he like by Tndenture with Con: 
firmation, Co. Ent. 122. 
5. A Demiſe of a Reto02y by an Abbot 
eed. Ra. Entr. 


2 Pears, without a 
6. The like by Indenture. Co. Entr. 


Ben. Pre. 188. 
7. 4 Demiſe fo2 Pears, by an Abbot of 
an Advowſon by Antares. Oo 


g Demiſe Indenture by the 

' Balter of a College for ſeven Pears, 
and fo from ſeven Pears to ſeven 
ars, till the End of twenty one 
ears, rendering Rent, Ra. Entr. 


1 a Warden and * 

thren of a College toz Pears, &c. 

= Entr. 161, Up. Ben. Pre. 173. Herne 
.. 


Co. 


10. The like by a Warden and Ca- 


nons of a College. Co. Ent. 372. 

11, That the Pꝛeüdent and Scholars 
by Indentute demiſed fo2 Pears, 
with a Reſervation ot Rent, and a 
Reſfrifton from aliening without 

Licence, and afterwards a Licence 

gtuen to alten. Co. Entr. 684. 


Deprivation. 


Df a Clerk koz not reading the 
- thirty nine Articles, Wi Entr. 766. 
2. Deprivation canonically made, Wi. 
Entr. Tier 5 
3. Ok a erk £02 non Payment of a 
” Penſion 0? Rent. Ra, Entr. 370. 


Deviſe. 


2 — 


In Quare Jinpedit. 
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Deſcents and dying ſeiſed. 


1. Deſcents of an Advowſon. Wi. Entr. 
797. Ra. Entr. 427. Plow. 493. 

2. A Deſcent of Lands, and the Right 
of pꝛeſenting in Turns, atter a 
Partition. Ra. Entr. 516. 517. 


3. The Death of a Tenant in Common 
of an Advowſon, and a Deſcent of 
his Moiety to his Son. Co. Entr. 


497. 
4. Hr an Advowſon in Groſs. Ra. Entr. 


497. | 

5. That A. ſeiſed of an Advowſon, 
dying without Iſſue, the Right 
reverted tu his Uncle, and from him 
to two Daughters. Ra. Entr. 514. 

6. That A. Tenant in Teil of a Ma⸗ 
no2, with an Advowſon appendant, 
had three Daughters, to whom the 
Manoꝛ and other Lands defcended, 
and the Manoꝛ, (int. alia.) was al⸗ 


figned to one of them. Ra. Entr. 
272. 


Deviſe. 
Ok an Advowſon, Co. Entr. 504. 510. 


E 


Eccleſiaſtical Courts. 


The Fozm of pleading the Pꝛoceed⸗ 
ings in the Eccilefiaſtical Courts to 
a Sentence. 1 Lut. 30g. 


Exception. 


1. A Demiſe of a ans! and Lands, 
Fg the Advowſon. Ra. Entr. 233. 
2. 3 


coffment of the Moiety of a 


Yano, except the Advowſon. Co. 


Entr. 473. 
F 


Feoffment. 


1. A. ſeiſed of a Manoꝛ with an Ad- 
vowfon appendant, enfeoffs B. of 
three Acres with the Advowſon. 


| 


2. A Feoffment by an Abbot in Fee, 


rendering Kent. Co. Entr. 453. 


8 
Gilt. 


1. A Deed of Gift of an Advowſon, 
with other Lands to hold in Fee, 
with TUarranty, and a Fine levied 
thereon. Ra. Entr. 499. 

2. A Sikt of the next Avoidance by an 
Aflignee, Co. Entr. 490. 


A Gift by a Prior and Convent in 
Ta 


3. 
fl. Ra. Entr. 375. 


Grants of the King. 


1. Df a Manor and Advowſon of a 
Church appendant. Ra. Entr. 526. 
Wi. Entr. 757. 

2. The like of an Advowſon in Groſs, 
Ra. Entr. 531. Plow. 493. 

3. Oka Reito2y, to which an Advow⸗ 
{on of a Vicarage, was appendant; to 
the Archbiſhop. Co. Entr. 495. 

4. Ok a Manoꝛ, together with Knight's 
Fees, and an Advowſon to A. in 

Tal, remainder to B. in Tail, Herne 


39. 

5. Ok a Mano and a Pꝛebend to 
Pusband and Ulitfe, fo2 their Lives. 
Ra. Entr. 698. 


6. Df the Advowſon of a Chappel. Ra. 
Entr. 635. 


7. Df the next Avoidance of a Church. 
Ra. Entr. 523. 


8. Ok an Advowſon in Fee, by Letters 
Patents. Ra. Entr. 492. 85 5 
a edtoꝛp. Co. 


9. Df a Pꝛebend and 
Entr. 62. | 

10. Ok a Licence granted to a Pxox 
to alien the Advowſon to a Biſhop. 
Ra. Entr. 501, 

11. To tound a free Chappel, Ra. 
Entr. 101. Vet. Intr. 182. 

12. To ereſt a College of a Dean and 
Chapter in the Place of a Mona⸗ 
ſter y. Co: Entr. 546. 


0 


13. Ok an Advowſon granted to a 


Dean and Chapter, and koz the Ap- 
mopziation and Union thereof, Ra. 
Entr. 498. Plow. 494. f 

14. Df the Pꝛeſentation of a Cleok, 
alter the Death of a foꝛmer Inceum⸗ 


| 


Ra. 


Entr. 500. 


bent, upon a Judgment in a Quare 
Impedit. Reg. Jud. 3 1. Dr 
I5. 


——— ——uv— 


References 


CS = 
EGS — 


to Pꝛetedents 


15. Ok a Confirmation of the King to 
the Patron, of a D2miſe made by 
the Refo2 of a Church. 1 Co. 149. 

16, Df the Reſtitution of the Tempo- 
ralties to the Biſhop Elett. Co. Entr. 


645. 
17. A G2ant from the Ring of a 
22i02y, with a Refto2y appꝛopꝛiate. 
|. Gen. 99. 


Grants. 
To the King. 


1. A G2ant of an Advowſon to the 
King, by a Deed indented, and a 
Deſcent from him. Co. Entr. 504. 

2. A G2ant of the next Avoidance to 
the Queen Conſozt, Co. Entr. 469. 
3. A G2ant from the Archbiihop to the 
Ring, by a Deed enrolled in Chan⸗ 
cery, Co. Entr. 95. 553. 645. 3 Brownl. 


48. | 


Grants. 


Of Subjects. 


1. Of an Advowſon in Fee. Ra. Entr. 
497. 531. Co. Entr. 504. Plow. 493. 

2. Of a Share in an Advowſon. Ra. 
Entr. 518. 

2. Df an Advowſon to Uſes, Co. Entr. 


471. 489. 491. 497. | 
4. Ot the Motety of an Advowſon in 
Fee. Co. Entr. 474. | | 
5. Ok an Advowſon in Tail. Co. Entr. 


423. é 
6. Of the Moiety of an Advowſon, by 
one Joint Tenant. Co. Entr. 480. 
7. Ok the nert Avoidance, Ra. Entr. 
516. 517. 521. 526. Co. Entr. 469. 472. 
478. 481. 484. 491.497. 

8. The like to the King, by a Deed 
enrolled. Co. Entr. 471. b 

9. Ok the Moiety of the next Avoid- 
ance. Co. Entr. 474. 

10. Ok a Mano, to which an Advow⸗ 

- fon is appendant, in Tail. Ra. Entr. 


Th; : RL EPS 

11. Ok the Moietp of a Panoꝛ, and 
the Advowion of a Church, Wi. 

Entr. 757. 760. | 

12. Ok the next Avoidance to two, and 
one of the G2antees died, and the 

other ſurvived. Co. Entr. 491. 


13. The O2ant by an Abbot of the 


| Entr, 522.523. 525. 326. 530. Co. Entr. 
* —_— | 

14. The lite of a Nomination of a Par- 
ſon, at the nert Avoidance, Ra. 
Entr. 520. E. 11% 19-1 Ti 

15. A O2ant by an Abbot and Con⸗ 


vent to the King, by a Deed enrol- 
led. Co. Entr. 66 2. Plow. 188. 


16. A G2ant by a Biſhop of the next 
Avoidance ot a Church, Co. Enter. 
495. : | | 

17. Che like of a Prebend. Ra. Enter, 


523. 
18. The G2ant by a Biſhop, confirm- 


„ by a Dean and Chapter. 2 Co. 
38. ö 
19. That a Prior and Convent, by Air⸗ 


tue of the King's Licence, by a 
Charter made in the Chapter-Youſe 
(ſuch a Day and Year) granted the 


Advowſon to a Biſhop in Fee, Ra. 
Entr. 506. 


20, A O2ant of a Refo2y in Fee, by a 


Deed and a Confirmation by the 
Biſhop, Dean and Chapter, Co. 
Entr. 62. 

21. That C. ſeiſed of Lands, and of 
an Advowſon, by a Licence from the 
King, gave and granted by a Char- 
ter, &c. To the Warden and Scholars 


of an Hall, to hold in Fee. Ra. 
Entr. 499. 533. 558. 
L 
on ”  ' 
1. A Leaſe by the Maſter of an Hoſpital. 
Wi. Entr. 533. 
2. A Leaſe made by a Prior and Con- 
vent. Plow. 199. 
V. Demiſe. 
Licence. 
1. A Szant of an Advowſon, by the 
Warden and Vicars of a College, by 


the King's Licence. Ra. Entr. 532. 
2. An Appropriation of a Reto2y, with 
the King s Licence. Ra. Entr. 533. 

V. Gzant. 


Ordi- 


next Avoidance of a Church. Ra. 


3 


2; 


"Jn Nuare Jimpedit. | 8 53 


O 


Ordination. 


The Panner of pleading the O2dina- 
tion of a Pzieſt, by the Biſhop. 
2 Lut, 1097. . 


Original. 


The Manner of ſhewing an Original, 
| 1 within fix Months. 2 Lut. 
1128. | 


Oyer. 


Oyer of Letters of Diſpenſation. Letters 
Psakents of Confirmation, and Preſen- 
tation. Wi. Entr. 635. 


P 


Pardon. 


1. A Pardon of Simony pleaded, Wi. 
Entr. 714. 


4 
2. The like of Recuſancy. 
v. Recuſancy. 


Parſon at Vicar. 


1. The Manner of ſhewing that there 
is a Parſon and Uicar of the ſame 
Church. Reg. Judic. 38. 

2. That he is Parſon of the Church 

ok B. annered to the Town of A. 
Ra. Entr. 634. 


Partition. | 


1. A Partition of three Mano2s, be- 
tween three Coheirs, and a Pꝛeſen⸗ 
tation by Turns to the Church ap- 
pendant to one of the Manoꝛs, al- 
{otted to two of them. Co. Entr. 468. 


3. Ok a Manor, to which an Advowlon 
was appendant, and of another 
Manoꝛ, between two Siſters, and 
that one of them ſhculn have one 
Maͤnoz, and the other the other 
Manoz. Ra. Entr. 523. 

4. Between two Siſters of ſeveral Ma⸗ 
no2s and Lands, and of Advowſons 
to have ſeveral Moicties of the 
Manozs and Lands, and to p2eſent 
to the ſeveral Churches in their 
Turns. Ra. Entr. 515. 

5. Four Coheirs make Partition of four 
Mano2s, except the Advowſon ap- 
pendant to one of the Manoꝛs. R:. 
Entr. 515. Vet. Intr. 182. | 

6. Three Daughters Coheirs make Par- 
tition, and the Mano? to which an 
Advowſon was appendant, was al- 
loted (int. alia) to one of the Siſters. 
Ra. Entr. 514. Vet. Intr. 178. 

7. Joint Coparceners of an Advowſon, 
make Partition by Writing, to p2e- 
ſent by Turns. Co. Entr. 479. 

8. Coheirs of a Mano2, to which an 
Advowſon was appendant, make a 
Compoſition by Writing indent- 
ed, to pꝛeſent to the Church by 
Turns, Co. Entr. 477. 5 

9. Partition between Sons, three Siſters, 
and two Daughters of another Siſter, 
of Manozs, Tenements, and an 
Advowſon, by which the Advowſon 
was allotted to one of the Sons, 
and the two Daughters, and that 


Turn, and the two Daughters in 
the ſecond Turn. Ra. Entr. 517. 


Pluralities. | 


How to plead the Statute of Plurali- 


ties. 1 Lut. 1040. 


Portions or Parts. 


That an Abbot was ſeiſed of the Ad⸗ 
vowſon of two Portions, to wit, F. 
and 5. in a Church, and of another 
Advouſon of another Poztion, cal⸗ 


2. Between four Coheirs of eleven Ox⸗ 
angs of Land, ta which an Advow⸗ 
on was appendant, that each of 
them ſhould yave two Drgangs, and 
thirty Acres of Land, and ſhould 

. preſent by Turns, Ra. Entr. 516. Vet. 


. 


— Part II. 


led C. in the Church afozeſaid.— 
That theſe Po2ztions make the 
whole Church, and that afterwards 
thoſe ſeveral Poztions were united. 
Ra. Entr. 522. | 


Rr Pre- 


the Son ſhould peſent the firſt. 
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to ; Drerevetnts | 


Prebenda ry. 
cher bendary, and 


1. The Death of. a 
Co. Entr. 


the Induction' of and 
122. 
2. The Deprivation of a PRAM. 
Co. Entr. 507. 1 Brownl. 7. Af. 117. 
3: The Collation of a Piebend by the | 


Biſhop, upon the Deprivation of the | 


Pꝛebendary. Ra: Entr. 104. Plow. 


4. Th at the Biſh⸗ p (ſuch a Day) col- | 


ets the Pzebendary to A. and cauſed | 


him to be luſtituted therein — and 
that (on ſuch. a Day) he was therein | 
104. | 


luſtalled and induſted. Ra. En 
Plow, 527. 

5. A Writ to induct a Prebendaty. | 
Reg. Judic. 291. id 

Preſentments. 


:. By the King, by Keaton of Ward- 


14. By a Widow, to whom the Abbo. 
ſon was aſigned fo2 ber Dower, 

Ka. Entr. 529. 

| 5. By the Father of an Heir in Soc⸗ 

| age, within age, in the Name of 

| the Heir, whom he * by Reaſon 

ok Nurture, Ra. Entr. 5 

16. BY an Abbot, with Allent of the 
Convent, Co. Entr. 4 495. 

17. By a Tenant in Common, in the 
Turn of another. Co. Entr. 497. 

18, By a Biſhop, to a Church of the 
Archbiſhop, Co. Entr. 473. 

19. By a Diſletfor. Ra. Entr. 512, 

20. By ue upon the King. 
Ra. Entr. 476. Wi. Entr. 666. 692. 

21. The like, upon the Archtiſhop, 
Co. Entr. 495. 

22. The like upon an Abbot, Co. Entr. 


23. The like upon Tenant in Tall. 
Ra Entr. 533: 

24. The like in the Turn of a Coheir. 
Ra. Entr. 515. 518. 519, Vet. Intr. 182. 

25. By the Þ?ofo? ot an alien Pꝛioꝛ. 


| 


7715 8 Intr. 112. Wi. Entr. 746. 


The ike by Lapſe. Herne 554.| 
Wi Entr. 640. 252. 747. Ra. Entr. 
3 5. 576 PI. Gen. 
he like, by Krabi of an Cutlawry 
” £01 Felony. in 22. 

Z. BY Husband and Wife. Vet. Intr. 111. 

Wi. Entr. 708. 7 

5. By Husband 

- Intr. 27. 

6. By two Husbands, and their Lives, 
upon a Seiſin by the Dusbands, in 
Right of their Wives, Herne 544. 

7. That it belongs to' the Plaintiff, 
as 801 
* fo prefent; for that he, and the other | 
Coparceners, could not agree upon 
the Pꝛeſentment. Herne 547. | 

8. By the King, without a Title, Co. 


Entr. 420. 
?- (BY the, Kin ng by. Uſurpation, and 
" tre rrebyp the Ring was Fore of the 
non, * Enta. 4 
10. 3 the K ing, by Re for of the 
T Cem poralties Of the Blſhopꝛick being 


in TY ands, Co, be 50 7. 


71 d. . whe re 15 17 ” 
8 alt! Eprr, 5 
p the G 


a Jure uxoris. Vet. 


dare ite Firs 
parcener, in the firſt Turn; & 
there was no Partition, Ra. Entr. 


1 By Tenant in Tail. Ra. Entr. 
22 525. 3 


4 


ent Heir to the eldeſt Siſter, | 


Ra. Entr. 530. 
26. (Where the Pope made a 1 on 
to a Pꝛebend. Ra. Entr. 5 


27. That a Biſho was ſeiſed of the 
Advowſon; 111 ecauſe the Church 
was within his Dioceſe, - therefo2e 
1 collated the Church. Ra. Entr. 


28. A Collatian by a Biſhop, by Lapſe. 
Ra. Entr. 501. 518. 519. Co. Entr. 497. 
eu Intr. 129. Herne 28. Wi. Entr. 


25 The like by an Archbiſhop. Co. 

Entr. 

30. A PBꝛclentment by the King, by 
Realon of Lunacy. Wi. Entr. 629. 

31. That a JJatſon of a Church was 
created a Biſhop, and the Queen 
by Reaſon of her Prerogative, pꝛe⸗ 
rc Wi. Fntr. 627. 767. 3 Lev. 


| ;2. By the Gzantee of the Ring, by 


Reaſon of an Outlawry in Debt. Wi. 


Entr. 66 

23. The Pꝛelentation given to the 
(Iniverſity, by the Statute of 3 of 
Ja; 1, 2 Lut. 1112. 

24. By three Tenants in Common. 
1 Brown 2 22 Wi. Entr. 6 9955 

o-| 35. By an Adnithiſtrato 1 an Heit of 

Wi. Entr. 


an Advowlon in G2 


79 
. Pꝛeſentment by the Queen to 
wok, Archdeaconry by Lapſe. Wi: Entr. 


| 


3 


ö 


792. 
37. The 


. 


** ä 


In Nuare Jmpedit. 
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37. The-like to a Pꝛebend, fo2 non 
Payment of d Penſton. Ra. Entr. | 


730. : 
38. By an Executoz. Wi. Entr. 697. 


39. By the Queen Conſozt. Pl. Gen. | 


470. | 


Proceſs. 


x. Several Iſſues joined to be tried, | 


by a Jury of two Conntries, and a 
Judgment to2 the Jlaintiff-againſt 
one Oetendant to2 a BYoiety. of. the 
Church, to which there's no Anſwer, 
and afterwards two ot the Oeten⸗ 
dants ſeverally withdraw their 


Plea, and acknowledge the Aﬀton.,—| 


A Repleader awarded upon the Iſſue, 
joined between the Plaintiff: and the 
Biſhop, and a Continuance of the 
Noceſs thereon, toz that the 
hurch is full of the Biſhop's Col- 
lation by Lapſe, and the Judgment 
ven is foꝛ the Biſhop, againſt the 
Naintiff. Ra. Entr. 310. 
2, A Declaration againſt a Biſhop, 
that he, together with others, &c. 


diſturbed, &c.— The Biſhop claims | 
L G. 
of 


but as D2dinary— Theretoꝛe Jud 
ment againſt him, and an Award 
Execution, fo2 that the Plea againſt 
the others is determined, prout patet 
rotulo. — in which is foꝛthwith en⸗ 
tred a Judgment by Dekault, againſt 
the Puoz upon the Diſtringas —— 
and a Mortuus returned, as to the 
Incumbent. Herne 545. 
3. The Plaintiff as to a | 
the Church (whereto the Oefendant 
pleads nothing in Bar) pꝛays Judg- 
ment. 33H. 6. 13. Ra. Entr. 510. 
4. The Biſhop claims but as Ozdi⸗ 
nary — Judgment againſt him — 
The Patron acknowledges the Ac- 
tion—and the Clerk withdraws his 


Plea, and acknowledges the Ac-] 18x. 5 
2. Seiſin of an Archbiſhop. x Lut: 


tion. — Therefoze Judgment a- 
gainſt them, and an Execution a⸗ 
Warded, prout patet in eodem rotulo. 
1 Brown 301. | 


oiety of 


3. Seiſin of a Bt 


the Writ. of. Quare Impedit, abates; 
bp the Death ot the Plaintiff C. 
without Iſſue.— The Piaintitf joing 
in Demurrer— afterwards the De⸗ 
kendant comeg, and pleadg the lain⸗ 
tiff's Releaſe. to the Dekendant, 
after the laſt Contiuuance.—— The. 
Plaintiff: imparles, and afterwards 
makes. Default. — Judgment fot 
the Dekendant by Default, with a 
Remiſſion. of: the Damages. Bro. 
Va. Me. 364. e 


R 


Reculancy, 


Recuſancy Convitt pleaded, and a Re- 
plication of the King's Pardon, not- 
withſtanding the Statutes of 23 of 
Eliz. and 27 Eliz. 3 Lev. 10. 


Releaſe. | 
A Releaſe pleaded in a Quare Impedit. 


1 Brown 266. 


Reſignation. 


The pleading of a Reſignation of an 


Incumbent, 1 Brown 297. 4 Lut. 


115. 116. 
8 
Seiſin. 


1. Seiſin of a Reito2y, and of a Rec: 
toy appurtenant thereto, Thel. Krev. 


126. 


op, in Right of 
r 


fr. 7559. 


5. Judgment againſt the Biſhop, and . Seiſin of a "Biſhop, of Pancꝛs in 


a CUrit awarded. — An Iſſue upon 
the other Dekendant's Traverſe. —' 
A Venire awarded.— The Plaintiff: 
makes Default. — The Plaintiff C. 


Fee by Preſcription: Ra. Kntr, 624, 


1 8 
5. That a Biſhop was ſeiſed of a Rec- 


tozy appropriate, to Which the Ad- 


dies after the laſt.Continuance, and vowſon of a Uicatage belonged. Co. 


the Plaintiff W. p2ays a n 


Urit of Venice Facias. — The De⸗ 6. Dili 


fendants demur, — and ſay, Tha 


Entr. 595. | 
n of a Patio), in Right of the 

Monaſtery, Plow. 1897. | 
| 7. Delſin 


* 
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Velerences to Pꝛetedents 


7. Sellin of a Pio, in Right of 
. the P2iozy., Theſ. Brev. 207. 

8. The like of a Chantreſs, in Right of 
her Chantery. Herne 72 
9. Ok a Dean and Chapte 
their Church, 2 Ven. 131. 


10. The Sellin of a Uicar, of Lands 


as his Glebe, Vet. Intr. 173. 


r.. The Seifin of a Qicarage Dona-| 


tive. Herne 146. 


12. The Seiſin ok a Clerk, in Right 
of a Chapel. Ra. Entr. 555. | 


Sequeſtration. 


tion by Oꝛdinances, ok the Lords 
and Commons in the Time ok the 
— Uſurpation, _.and confirmed by an 
Act of Parltament of Charles II. 


5 AY Saund. 27.3. * | 


Simony. 


That A. W. Mother and Guardian to 

IJ. W. the Patron, who was within 
the Age ottourteen Years, and ſefſed] 
of the Advowſon of the Church, 
with Cure of Souls, made a Simo- 
niacal Contract, with G. H. The In⸗ 
cumbent, That he ſhould pay to the 


ſaid A. 2501. when the ſaid J. ſhould]. 


preſent. the ſaid C. to that Church. 
Bro. Red. 410. 2 Lut. 1086. 3 Lev. 12. 
A 


Statutes. 


| 


1. The Statutes of 13 & 14. and ol 
the 13 of Eliz. Wi. Entr. 149. 
2. The Statute of the An 
Churches, Lev. Entr. 141. = 
>- The Statute of Oiſpenſations. 
Bro. Va. Me. 145. F 
4. Df the 1ſt or-Eliz. whereby Siſte 
made by Biſhops. were void. Wi. 
Entr. 148. | 
5. Df 348. Ja. 1. whereby the Pꝛeſenta 
tions were given to the Univerlity. 
2 Lut. 1112. . 
6. 29 Car. ad. fo confirming and per- 
petuating Augmentatlons. 3 Lev. 76. 


ion of 


0! Surrender. . 


- 


in Right of| | 


a 


| 


The Manner of pleading a Sequeltra- Abet at Priory was the Cell of an 


twenty one Pears, who p 


2. Df a Monaſtery to King II. 8. 
1 Bro. 273. Wi. Entr. 615. 691. 878. 


@ -— ag + 


l 


. 
Temporalties. 


1. That the Tempozalties of a Biſhop- 
| rick came to the King's Hands, by 

the Death of the Biſhop. Ra. Entr. 
530. Co. Entr. 64 
2. Che like by the 


5 
Tranſlation of the 
Biſhop. Ra. Entr. 530. 


- 
, 
, 


Abbey, the Tempozalties whereof 

came to the King's Pands. Ra. 

Entr. 530. 

4. A Writ of Reſtitution of the Tem- 
poꝛalties. Reg. Judic. 294. Fitz. Na. 

Brev. 170. XD 55 | 


Traverſe. 


Of Grants, Feoffments, Leaſes, &. 


1. That the Advowſon deſcended to 
Ring Charles, and a Traverſe, that 
King James made a G2ant to M. 
Wi. Entr. 667. FT, 

2. A Deſcent to the Patron Defen- 

dant, and a Traverſe, that the Pa⸗ 

tron's Father granted the next A- 

voidance to the Plaintiff, 1 Bro. 


1 

3. That an Adminiſtrato2 pꝛeſented 
the Dekendant, and a Traverſe, that 
W. granted the next Avoidance to 

E. 2 Brown 224. | 

4. The Incumbent acknowledges 

Part of the Plaintiff's Title, but 
lets fo2zth a Gzant to T. who al⸗ 
ſign'd to his Patron, who pꝛeſented 
him, the Plaintiff replies, and tra- 
verſes the H2ant to T. Wi. Entr. 


23. ä 
3. That the Church became vr cant by 
Reſignation. — and R. Uſurped, — 
The Mano? deſcended to the De⸗ 
kendants, who p2eſented, — and a 
Traverſe, that E. granted the nert 
Avoidance to R. Wi. Entr. 648. 
6. That W. demiſed to the ** koꝛ 
tt:nten 
the Detendant; to which the Patron 
replies, and maintains his Decla- 
ration, and traverſes the Feoffment 


- 


x, Ota Paloꝛy into the King's bands. 


Iheſ. Brev. 208. 


1.8 


to the Patron, Wi. Ents. 627.773. 


7. (here 


** 


— — 


In Nuare Impedit. 


— . 
8 


++ M 


Cahere the Dekendant traverſes 
the Grant and Confirmation in Fee, 
to the Plaintiff, Ra. Entr. 468. 

2. That the Chapter p2eſented, and 
afterwards granted the next Avoid⸗ 
ance. — That the Szantee granted 
it over, — and the ſecond O2antee, 
p2eſented at the Avoidance — and 
traverſes the Gꝛant to M. N. modo 
& forma, &c. 2 Mo. Intr. 292. 

9. That the now Oefendant Biſhop, 
being ſeiſed, collated the Church to 
the Ocfendant, and a Traverſe, that 
the Biſhop of T. granted, 8&c. Wi. 
Entr. 793. 

10. ADcſcent of an Advowſon, to the 

Defendant's Patron, and a Tra- 


00 


verſe of the Sꝛant ta E. W. and H. 
prout, &c. Bro. Va. Me. 360. 

11. A Traverſe of the Ocmiſe of the 
Mano?, prout. Bro. Red. 408. 

12. That the Oꝛzdinary collated the 
Church to R. S. by Lapſe, atter 
whoſe Death, the Earl preſented 
the Oetendant, and a Traverſe of 
the Deviſe to the Plaintiff C. Bro. 
Va. Me. 362. : 

13. That T. ſeiſed, deviſed to the Pa⸗ 
tron, who pꝛeſented the Detendant, 
and a Traverſe, That T. deviſed to 
the Plaintiff, Wi. Entr. 770. 


Traverſe. 


Of Seilin. 


1. A Traverſe, That the Plaintiff was 
ſeiſed of the Advowſon, in Groſs. Wi. 
Entr. 503. 

2. AReplication, that the Queen pꝛe⸗ 
ſented by Lapſe, and that it now 
belongs to the Plaintiff, and a 
Traverſe, That King Ed. 6. died 
ſeiſed. Bro. Va. Me. 377. Wi. Entr. 


697. 1 

3. That the Dekendant, being Pa⸗ 
tron, p2eſented in his Turn, and a 
Traverſe, That R. A. was ſeiſed 
modo & forma, &c. Clift. 116. 625. 

4. That the Queen p2eſented by Lapſe, 
and a Traverſe of a Pꝛeſentment 
in a Turn, The Clerk pleads a 
Feoffment to W. who granted to 
the Patron, who pꝛeſented the De⸗ 
fendant, and a Traverſe, That the 
Plaintiff was ſeiſed at the Death of 
the laſt Incumbent. Clift. 632. 

5, That the Advowſon came to the 
Detenvant by ſeveral Convepances, 

art II. 


— — 


and a Traverſe, That the Szand⸗ 
father died ſeiſed. Wi. Entr. 798. 
That T. M. died ſeiſed, and a Oe⸗ 
ſcent ta M. H. as Couſin and Heir, 
and a Traverſe, that E. H. dieb ſeic⸗ 
ed. Lev. Entr. 138. 

That a Term of Pears expired, 
end the Oekendant entred, and pꝛe⸗ 
ſented, and a rraverſe, that G. died 
ſeiſed of the Manoꝛ. Wi. Entr. 652. 
The Patron pleads a Feoſtment 
to him, who preſented, and a Tra- 
verſe, That R. died ſciſed of the 
Dan! Wi. Entr. 627. 173. 


6, 


8. 


Of the Appendancy. 


1. A Traverſe, that the Advowſon of 
the Uicarage belonged to the Ma- 
1n0:, Wi. Entr. 691. 

2. The like, that it belonged to the 
Molety of the Manoꝛ. Pl. Gen. 475. 

3. A Traverſe, that the Advowſon ot a 
Church was appendant ta a Ma⸗ 
no, Wi. Entr. 773. 

4. That a Term or Years expired, 
and the Dekendant entrev, and p2e- 
ſented, - and a Traverſe, That G. 
Died, ſeiſed of the Manoꝛ. The 
Incumbent pleads a P?2eſentment 
in a 4th Turn, and a Traverſe, that 
J. was in the Church of the jp ꝛeſent⸗ 
ment of B. — The King's Clerk 
pleaded, That the King ſeiſed a 
Manoz, and the Cuſtooy of the 
Body of an Inkant, and a Traverſe, 
That four Parts of the Advowſon be⸗ 
longed to the Mano? of D. Wi. Entr. 


652, 


Traverſe, 


Of the Preſentment. 


:. The Defendant acknowledges the 
2laintiff's Title, but traverſes the 
Neſentment of the laſt Incumbent, 

by him Wi. Entr. 623. 

2. The Incumbent pleads a Pꝛeſen⸗ 
tation in a 4th Turn, and a Traverſe, 
That J. was in the Church of the 
Pꝛeſentment of B. Wi. Entr. 652. 

3. Quare Impedit by the King, the 
Defendant makes to himſelf a 

Title, and traverſeth, That E. was 
admitted, on the Pꝛeſentment of 


King Richard II. and the like; That 
S. was admitted, on the Peſent- 
Ss ment 


158 


'Keferences to Pꝛetedents 


ment of King H. 3.— A Replication 
proteſting, that S8. was admitted, on 
the Pꝛelentment of King H. 5. For 
Plea, That E. was admitted, on the 
Pꝛeſentment of K. K. 2d. And an 
Iſſue thereon. Ra. Entr. 328. 


Traverſe. 


Of the Avoidance. 


1. That the Church became vacant, 
by the Acceptance of another Bene⸗ 
fice, with a Traverſe, that the Church 
became vacant, by the Death of the 
laſt Incumbent. Wi. Entr. 779. 

2. A Plea, That the Church became 
vacant by Simony, and a Traverſe, 
That it became vacant by the Re- 
ſignation of the laſt Jncumbent, 1 
Brown 298. 

3. A Traverſe, That the Avoidance 
abovenamed, was the firſt Avoid- 
ance atter the Gzant, Wi. Entr. 718. 


768. 

4. That the Church being void by 
Reſignation, H. and G. pꝛeſented the 
Detendant, and a Traverſe, That 
the Church was vacant, at the Time 
of the laſt Inſtitution ot P. Bro. Va. 

Me. 344. 


Traverſe. 


Of other Matters. 


1. A Replication, That a Recovery 
was ſuffered to the ſame {(Iſes as 
the Fine, and a Traverſe, That the 
Recovery was ſuffered to the Uſe ot 
the Defendant. 2 Brown 206. 

2, Where the Jncumbent traverſes the 
Simoniacal Contract. 2 Lut. 1091. 

3. A Replication to a Plea of Simony, 
That the next Avoidance was grant- 
ed, bona fide, and a Traverſe of the 
Simoniacal Contract. 2 Brown 219 
222. 


4. That the Church became vacant, | 


by the Statute of Pluralities, with a 
Traverſe of a Simdniacal Contract. Wi. 
Entr. 712. 

5. A Traverſe that J. died, and that 
H. ſurvived him. Bro. Red. 413. 

6. A Eraverſe, That the Church was 
vacant, at any Time after the 
Conveyance to the Plaintiff. — A 


brought his TUrit, within fix 
Months, and a Traverſe, That the 
cfendant is Parſon Imperſonate. 

2 Lut. 1128. 

7. In a Quare Impedit by the King. 
The Detendant pleads with a Tra- 
verſe. A Replication by way of 
Eſtoppel. Co. Entr. 485. 

8. A Flea by the Patron, That he pꝛe⸗ 
ſented his Clerk treely, and of his 
own accoꝛd, and a Traverſe of the 
Simoniacal Contract. 2 Brown 219. 


V 


Vicarage. 


1. The Endowment of a Gicarage. 
Ra. Entr. 533. 


2. That a Gicarage was founded 
within Time immemoꝛial. Ra. Entr. 


537. 
Verdicts. 


1. A General Uerdit fo2 the Plaintiff 
in a Quare Impedit. Wi. Entr. 694. 
Co. Entr. 477. a 

2. A Special Gerdick. Wi. Entr. 702, 


721. 
3. The like upon the King's Gant. 


669. 693. 


4. The like upon the King's Pꝛeſent⸗ 


ment. Idem. 7 80. 


Things found by the Jury. 


1. The King's Grant of a Rectory, and 
the Advowſon of a Gicarage. Wi. 
Entr. 695. 

2. That the King, by Letters Pa⸗ 
tents, confirmed the Archbiſhop's 
Diſpenſation. Vid. 437. 

3. That the King, by Letters Pa⸗ 
tents, created an Incumbent Biſhop 
in Ireland. Idem 443. 

4. That the King p2eſented Jure Pre- 
rogative, and the Pꝛomotion of the 
Incumbent to a Biſhoprick. Idem. 


447. 

5. The Death of King H. 8. and a 
Deſcent to Ed. 6. Vid. 58. Wi. Entr. 
9. : 

6. A Simonaacal Contract made, to pꝛe⸗ 
ſent to a Church, aod a P2eſent- 

ment thereon. Vid. 446. Letters of 


| 


Replication, That the Plaintiff 
2 | 


Inſtitution in hæc verba. Idem +2: 
7. The 


7 


In Quare Jmpedit. 


LE" 
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7. The Deprivation of a Refto2, by 
Commiſſioners of Cauſes Eccleſta⸗ 
ſtical, fo2 Simony, in hæc verba. Idem. 


451, | 

8. That a Prior, with the Conſent ol 
the Convent, granted the nert A⸗ 
voidance of two Parts of a Church. 
W1. Entr. 721. 

9. That an Abbot was ſciſed of a 
Reio2y, to which, Kc. in Right ot 
his Monaſtery. W1. Entr. 694. 

10. The Surrender of a Monaſtery. Vid. 
57. Wi. Entr. 694. 

11. Several Jazeſentments toa Church 
by Uſurpation. Wi. Entr, 672, 673. 


721. 

12. Several Pꝛeſentments and Inſti⸗ 
tutions to a Church. Wi. Entr. 437. 
440.4500. f f | 

13. A Diſpenſation to a Biſhop by the 
Archbityop, and the King's Confir- 
mation. WI. Entr. 437. 441. 

14. That a Reito2y is of ſuch a Ulalue 
by the Pear. Wi. Entr. 690. 781. 

15. The Acceptance of another Bene⸗ 
fice by a Aicar, Wi. Entr. 781. 

:7. That a Prebendary was ſeiſed of a 
Mano to which, &c. in Right of 
his Prebend. Wi. Entr. 407. 

13. That a Prebendary demiſed fo? 
Life by Indenture. Wi. Entr. 702. 

19. That a Prebendary is Parcel of 
the Collegiate Church of S. Wi. 
Entr. 702. | 

20. Gzants of the next Avoidance. 
Wi. Entr. 439. 441. 780. 

21. A De miſe by a Parſon ofa Church 
fo2 Pears, confirmed by the Patron 
and Biſhop, in hec verba. Wi. Entr. 


438. 

22. A Grant of an Advowſon to Aſes 
in Tail. W1. Entr. 670. 

23, That a Church became vacant by 
Deprivation. Wi. Entr. 440. 

24. The like by Reſignation. Wi. Entr. 
673. 721. i 

25. That an Advowſon deſcended to 
an Deir in Tail. Wi. Entr. 671. 

26. A Writing exhibited in the Court 
of Chancery, by a Notary Publick, 
ſignifying a Reſignation. Wi. Entr. 


444. ; 
27. That a Biſhop was ſeiſed in 
Right of his Biſhopzick, and de- 
miled fo2 three Lives. Wi. Entr. 33. 
28. A Demiſe by a Biſhop rendering 
Rent, and a Heriot. Wi. Entr. 34. | 
29. That one Biſhop died, and that 
another was conſecrated, ibm. 


zo. That one Bifzep was tranſlated tu 
another Biſhopzick, and that ans 
ther was conſecrated in his Room. 
WI. Entr. 35. 

31. That the Church is full, and at 
the Galue of 501. per Annum, Clift. 
768. | 

32. The Szant of a next Avoidance 
by the King. Co. Entr. 477. 

33. A Preſentment to a Ciurch by 
the king, by Letters Patents fiber 
his P2vy Seal. Co. Entr. 477. 

34. A Dieſentment hy the King by 
TM we. GS; Entr. 687. 

35. A Monaſtery diſſolved by the Sta⸗ 
tute of 27 H. 8. and another diſſol ved 
by the 31 of II. 8. Co. Entr. 393. 
2 Co. 19. 

36. That an Abbot granted the Abbey, 
as by a Ulriting appears, in hæc 
verba. Co. Entr. 391. 

27.A ROE to appꝛopꝛiate a Church. 
I I bb 9. 

38. A Retainer of a Chaplain, a Diſ 
penſation by the Arth-b:ſhop, and a 
Confirmation by the Ring. Co. Entr. 
203. 

39. An Inhibition from the Arch-biſhop, 
not to officiate the Cure of a Church, 
and the Abſence of the Clerk there- 
upon. Co. Entr. 205; 

40. A Preſentation and Induction of a 
Clerk to a Church, who did nat 
read the thirty nine Articles, Within 
two Months. Co. Entr. 687. 

41. A Deprivation by Sentence, fo2 
not reaving the thirty nine Articles, 
and no J2otice given to the Patron. 
Co. Entr. 687. 

42. That the King p2efented by 
Lapſe,—and an Jndufion thereon. — 
The reading of the Articles. That 
the koꝛmer Incumbent died, and 
the Patron pꝛeſented another, who 
read the Articles. Co. Entr. 687. 

43. That an Abbot demiſed by Inden⸗ 

ture. 2 Co. 19.— The like found, 

in hæc verba. Co. Entr. 392. 

44. A Demiſe by a Parſon, of a Church 
to2 Pears, confirmed by the King, 
the Patron and Biſhop. 1 Co. 149. 

45. That a P2ebendary granted ihe 
Retozy in Fee by Indenture, con- 
firmed by the Biſhop, Dean and 
Chapter, Co. Entr: 62. 


Doubts 


1 


— 


—_ 


1 


Kekerences 10 Precrdents 


Doubts of the Jury. 


1. Uhether Ty granted the N — 
ance to the King. Co. Entr. 4 

2. Whether the King granted the 
next Avoidance, modo & forma, Wi. 
Entr. 690. 


3. Whether the Advowſon of a Ui- 


carage was appendant to a Manoꝛ. 

Idem 696. 

4. Whether Rin anted the 

Holen of two —＋ of a Church. 
Entr. 722. Hob. 237. 

. Whether the Gicarage of a Church 

became vacant, by the Death of the 

laſt Incumbent. Wi. Entr. 781. 


B 


TW TRAD 


Declarations, Pleadings and Judicial Proceſs in 
Dare Impedit, and to all the Incidental Mat- 
ters therein contained. 


A. 
Abatement. 


. PLEA in Abatement by the 
Incumbent that he 1s bro ang 
Imperſonata of the Preſent- 
ment of V. F. not named in 

the Writ. A Demurrer by the 

Attorney General to the Plea of the In- 


cumbent, and a Joinder in Demurrer ; 


and as to the Biſhop a Payer of 


Judgment, and a Mrit to the Bi⸗ 


ſhop on his Diſclaimer. Judgment 
and a Writ to the Biſhop awarded, but 


a Ceſſat Executio till the Plea between 6. 


. 


the King and the Incumbent be deter- 
mined 23. 


a 


An Dutlaw?p pleaded in Abatement 
in Ditability of the Plaintiff, ſetting 
forth. The Original Writ in Debt, 
and the Sheriff's Return, 53. —— The 
Capias thereon, with the Return, — 
The Alias Capias and Return.—— The 


Plures Capias and Return. —— The Ex:- 


gent and Return. The Non-appearance 
at the 1ſt Huſting, the like at the 2d, 
2d, 4th and 5th, and the Plaintiff out- 
lawed, 54, 55. | 
3. Uariance between the Writ and Count 
j$eaded in Abatement, 37. | 
Part II. | 


[ 
\ 


4. A Plea in Abatement 


8. A 


that the De- 
fendant is Incumbent of the Preſent- 
ment of 7.S. not named in the Writ. 
—— A Demurrer by the Attorney- 
General, and a Joinder in Demurrer, 
5, 6. | 
Plea in Abatement of a foꝛmer 
Action depending, ſetting forth the 
former Writ. The Return that 
Pledges were found——that the Biſhop 
caſt an Eſſoin. The Appearance of 
the Parties at the Day of the Eſſoin.— 
The Declaration with a ſpecial Impar- 
lance by the Defendants, with ſeveral 
Averments, 69, 70, 71, 72. 

A Replication. With a Proteſtation 
that the Writ 1s not now depending.— 
For Plea confeſſing the Vacancy of the 
Church.— A Seiſin by the Statute of 
Uſes, and that the Plaintiff preſented 
his Clerk, and required the Biſhop to 
admit him, but that he refuſed, Sc. 
with a Traverſe, that it is the ſame 
Diſturbance 73. 


Abdication. 


| The Abdication of the Crown and Go- 
verument by King Fac. 2. 65. 


Edjourn- 


Ph 43 


Adjournment. 


An Adjournment of the Suit by a Writ | 


of Common Adjournment, 44, 104, 105, 
106. 


Adminiſtrato2 and Adminiſtration. 


1. That F. B. died inteſule, and Admini-| 
ration was granted to M. his Wife, 


57, 58, 67. : 
2. The Entry into a Manor, to which, &c. 
by an Adminiſtrator, where the Inte- 


ſtate died poſleſs'd of a Term, 67. 


Aſſignment. 


Anct, | 
2. The, gent of a Term in a Ma- 
nor, to which, &. 67. 


Aſſignment of Errozs, Vid. Erro2s. 


Attachment, Vid. Judgments and 
Entries. 


1. An Aſſignment of the mx: Avoid- 
8. 
11 


N 
4 


Averment. 


1. An Avermerit of the Life of the 
Grantor, arid of the Identity of the 
Church, 14. : 

2. An /Averment that the Church is a 
Bene ice with Cure d, Hu, J. . 

3. The like that the Benefice was -a i- 
rituul Living, upon a Title by mon), 
1, 469... | | 

4. An Averment of the Identity of the 
Incuùmbent, und of the Vicarage, 41. 

5 An Averment that the Eſluie of a 
Prior was not above 2001. per Annum, 
to Thew that the Priory was diſſolvd 
by the Act of 27 Hen. 8. | 

6. An 'Avernifent of the ſalemity of the 
Perſom of the Hin, Grandfather: — 
The like df the ht ument. Thel like 
of the Aooldunr. Ihe like of the 
Diſturbanucr, 72. LY 


#7 ' ! 
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2 


| 
B. I . vrefuſed his Preſentee. A Rejoinder, 
| admitting the Preſentment, but that 


Bargatn and Sale. 
PP Conveyance of a Manor to which 


ö 


| 


an Advowſon was appendant by Bur- 
gain and Sale and Releaſe, 26, 27. 


2, The like by a Bargain and Sale e»- 
roll d, 55, 56. 


Bars, oz Pleas in Bar. 


1. The Biſhop pleads Mon Impedit. 
or (that he 1s not a Diſturber.) Tae 


Patron pleads the two Proviſoes in the 
Act of 21 Heu. 8. of Pluralities which 
allowed of Diſpenſations, and ſhews, 
that before Bolt the Incumbent accepted 
the ſecond Benefice, he was Chaplain to 
(Ween Mary.-— That at that Time 
Queen Maury was ſeiſed of the Manor 
of R. to which the Advowſon of the 
{ſecond Benefice was appendant, in 
Right of her Dutchy of Laxcaſter. 
That being ſo ſeiſed, and the Church 
being vacant by the Death of N. M. 
the then Ineumbent, ſhe preſented 
Thomas Bolt.—— That the Lord Darcy 
berg ſeiſed of the firſt Benefice of C. 
granted the Advowſon to T. J. in Fee, 
who granted it to R. $.—who granted 
it in Fee to H. Lord Stafford. That 
Henry Lord Stafford died ſeiſed. 
Whereby it deſcended to Henry Lord 
Stafford his Son and Heir.—who grant- 
ed the Advowſon to K. B. who 
granted it to F. B. one of the Defen- 
dants. That the Church becoming 
vacant by the Death of TJ. B. the 
Queen's Incumbent, J. B. one of the 
Defendants preſented T. A. the other 
Defendant. — The Incumbent ſets forth 
the Proviſo in the ſaid Act of 21 H. 8. 
*of Diſpenſations. And that before 
Queen Mary was ſeiſed of the Manor 
of-. Sc. and ſo pleads to the ſame Ef- 
fect with »the Patron, and conoludes 
that he is Parſon of the faid Church, 
on the Preſentment of the other De- 
-fendant J. B. &c. 7, 8. 9, 10. 
A Plea / hy the Incumbent that he is 
Parſon Imperſonatæ by Collation.—— And 
then he and tlie Biſbop join and plead 
further, admitting the Vacancy-alledg'd 
in the Declaration, but that the Church 
remain'd vacant ſor ſix Months, where- 
upon - the Biſhop collated by Lapſe: — 
A Replication admittisg theVacancy, 
but that Within the +ſtx Months the 
Teſtatortpreſemted to the Biſhop, who 


the Preſentce took away his Preſent- 


ment, and -deſired./Time-:to : prepare 


himſelf for Examination, and never re- 
turn d. — With a Traverſe of = 
3 * 


— 
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A Diſclaimer by the Bibop, a De- 


. To a Declaration upon à Title by St- 


A Bar by the Incumbent, That he 
zis the Parſon of the Chur 
therein on the Preſentation of K. M. 


and the Diſcent to C. K. Son. of the Pre- 
; ſentec. 


veyance by R. M. to the Plaintiff. 
C. K. the Son died, whereby the Church 


Refuſal to admit, &c. —— A Surre- 
joinder wath an Iſſue upon the Ira. 
dere. The Award of the Venire and 
Continuanees by YVicecomes non miſit 
breve. ——> Eontinuances of the Di- 
frinzus.——— The Keturn of the Poſted. 
The AerMif, whereby the Jury 


find that the Biſhop did refuſe, and that 


the Church was full by Collation. — An 
Aﬀeſſment of the Damages. The 
Judgment and an Award of a eit 
to the Bifbop, and no Reſpect being 
had to the Damages, becauſe errone- 
ouſly given, 14, 15, 16, 17. 


murrer by the Patron, and a Title 
pleaded in Bar by the Iuctumbent, 20, 21. 


mony.—— The Huron demuts.— 
The Iuciunbent pleads that he is Parſon 
Imperſonate of the Preſentment of an- 


other Defendant as Patron. — And that 
H. B. was ſeiſed of a Manor to which) 
a third Pant of the Adyowſon was ap- 
pendant, and C. B. of auother Manor' 
to which another third Part was appen-! 
dant; and that H. being ſo ſciſed, pre · 
ſented at the firſt Vacancy C. C. his 
Qlerk.— That C. B. e W. R. 
at the ſecond Turn. — and that the 
laid Thomas preſented the Defendant at 
the third Jurn. —— Whereupon the 
Defendant .was.admitted, inſtituted and 
inducted, &c. and a Traverſe of the 
ſimoniacal Contradt. — A Replica- 
tion to the iPlea of the Biſhop, with a 
Prayer of Judgment on his Diſclaimer, 
and a Judgment thereon, with a Ce/ 
fat Executio, Sc. And to the Plea of 
the Incumbent an Jflue-upon;the /zmo- 
nacal Contraft. — With an Award of 
the Heuir. and a Foinder to the De- 
murrer af the Patron, and a Continu- 
ance to hear Judgment, 20, 21, 22. 


rch, inducted 


And confeſſes the Deviſe;to E. K. men- 
tion d in the Declaration. And the 
Preſentment of C. R. by M. the De- 
viſee. —— The Death of the Deviſee, 


The Convey ance from him 
to K. M. But that before the Con- 


became vacant, and that K. preſented 
the Deſendant, and a Traverle that 
the Church became vacant after the 


Conveyance to the Plaintitt. A Rc- 
plication that the Church became va- 
cant during the Sciſin of the Plaintifl. 
And that C. preſented the Defen— 
dant by U ſurpation.ä—— With a Tra- 
verle that the Defendant is Pur/or 1s 
perlouatz on the Pręſentment of the {ail 
K. M. - Demurper to the Replica— 
tion, 29, 30, 31. 
A Plea by the Biſhop, that he claims 
nothing but as Ordinary, but that 
ending a Jure Patronatus he preſented 
y Lapſe. —— Setting forth that 
(ſuch a Day and Year) the Church 
became vacant, and P. H. pretending 
himſelf to be Patron preſented — And 
that afterwards the Plaintiff did the 
ſame, whereby the Church became in 
Diſpute.——And the Biſhop thereupon 
awarded a Jure patronatus to his Com- 
miſſary, who appointed a Day to take 
an Inquiſition.— That thereupon the 
Parties and Jury appear'd, and the ju— 
rors could not agree, but pray'd a fur- 
ther Day. Upon which another Hay 
was appointed, and before that Day 
the Plaintiff's Preſentee ſued out an In- 
hibition, ſo that the Biſhop could not go 
on with the Inquiſition.— And then 
fix Months being elapſed, the Biſhop 
collated, &:.——A Replication, that 
upon the 10th of 7 the jury 
met and agreed of their Verdict 
which was that the Plaintiff was the 
true Patron. Which Verdict the 
Commiſſary certify d to the Biſhop. — 
and the Plaintiff's Preſentee prayed to 
be admitted, but the Biſhop refuſed 
him. A Rejoinder that the Jury 


the 10th Day of September did not agree 


of their Verdict. With a Traverſe 
that the Verdict was as the Plaintiff 


had alledg ed, 33, 34, 35. | 


7. To a Declaration upon a Title in the 


Crown by the Promotion of the /»- 
cumbent, He pleads confeſſing the Seiſin 
of, the 2 of London of the Vicarage. 
—— His Collation of the Vicarage to 
Doctor ,Lamplugh.— Who being created 
a Biſhop, the Vicarage bega vacant, 
and the King became entitled to pre- 
ſent, ho preſented Doctor LI 4A. 
who was afterwards created Biſhop of 
St. Alaph, and the Vicarage became va- 
cant again by his Promotion, and the 
King thereby became entitled to pre- 
ſent, and preſented Dr. Tenniſon.— and 
then pleads the Statute of Di/pen/ations, 


and that the Biſhop, the Defendant, 


was 


l 
1 
| 
i 


was created Biſhop of London, and Ten- 
niſon the laſt Incumbent was conſecra- 
ted Biſhop of Lincoln ; and that the 
Archbiſhop of Camertury granted a 
Diſpenſation to the Biſhop of Lincoln 
to hold the Vicarage in Commendam. 
A Confirmation of the Diſpenſation 
by Letters Patents and that he held 
the Vicarage during the Time for 
which he obtain'd the Diſpenſation ; 
and the Biſhep of London afterwards 
collated the Church to Doctor Lun- 
caſtar with an Averment of the 
Identity of the Incumbent and the Vica— 
Fitge, * 6, 37, 28, 29, 40, * 

Mi Plea by the Patron, ſetting forth 
a Title that one L. IT. was ſeiſed of a 
Manor to which, Ge. And being ſo 
ſeiſed, he by Indenture demiſed the 
ſaid Manor, to which, Sc. to J. J. for 
1co Years. 'That J. IJ. athgu'd the 
Term to 7. P. - That the Church 
became vacant by the Death of . A. 
the Incumbent and that I. F. pre- 
ſented 7. P. his Clerk. That I. P. 
afterwards died inteſtate, and Admini- 
ſtration was granted to E. F. ——That 
by Virtue thereof the ſaid E. F. en- 
ter'd into the Manor to which, &c.—— 
and by a Deed granted the next Avoi- 
dance to the Defendant.-— That the 
Church became vacant by the Death 
of the laſt Incumbent, whereby this De- 
fendant preſented the other Defendant ; 
and a Traverſe that the other Defen- 
dnt, the Incumbent, was admitted upon 
the Preſentment of King Charles 
The Tncumbent pleads that he 1s the 
Parſon inducted by the other Defen- 
dant the Patron, with the like Tra- 
verſe, 67, 68.- A Replication 
as to the Plea of the Pawem maintain- 
ing the Declaration, and taking Iſſue 
upon the Traverſe. The like as to 
the Plea of the Incumbent. A Venre 
awarded. A CUrit to the Biſhop 
to certify cf whoſe Preſentment the 
Incumbent is induct: d, .68.— The 
Continuance.— The Biſhop's ' Re- 
tun, —— 

. To a Declaration upon a Title of 
L apſe after an Avoidance, bv the Sta- 
tute of Nurulilies.—— Tho Biſhop and 
Incumbent j'in in Pleading That 
N. Biſhop of Lincoln was ſeiſed of the 
Advowſon in Groſs, and collated the 
Church to C. C. That C. C. was qua- 
lified to accept a ſccond Living, and 
_ accepted the Church ef H. But that 
after C. had accepted it, and before his 
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Acceptance of the Church of /. M. 
Biſhop of Lincoln was tranſlated to the 
See of Worceſter, — and that one J. C. 
ſucceeded him in the See of Lincoln. 
That J. C. (the Church being va- 
cant) collated it to H. 7. That after- 
wards the ſaid T. C. was tranſlated 
from the See of Lincoln to the See of 
Wincheſter ; and that the Defendant the 
Biſhop ſucceeded him in the Biſhoprick 
of Lincoln; and the Church being va- 
cant by the Death of the ſaid H. J. he 
collated 1t to the other Defendant the 
preſent Incumbent, 23, 24. 


10. The Biſhop diſclaims all Title but 


as Ordinary. The Incumbent pleads 
that he 1s Parſon Imperſonate of the ſaid 


Church, on the Preſentment of 7. &. 
who is now alive, —and that long 
before the Plaintiff had any Thing in 
the ſaid Advowſon, the late Prior of 
the diſſolved Priory of C. was ſeiſed of 
the ſaid Advowſon in Groſs, in Right 
of his Priory. And that he preſent- 
ed C. I. his Clerk, who was admitted, 
Se. —— That afterwads the ſaid Prior, 
with Conſent of the Priory of Convent, 
granted the ſaid Advowſon to the then 
Biſhop of L. That the Biſhop 
made his laſt Will and Teſtament, and 
appointed C. B. his Executor thereof, 
and afterwards died. That C. B. the 
Executor proved the Will, and was 
by Virtue thereof poſleſs'd, Gs. and 
hin ſets forth the Act of 27 Hen. 8. 
of the Diſſolution of the leſſer Mona- 
ſteries with an Averment, That 
the Prior had not in Right of his Priory 
an Eſtate of above the Value of 2c. 
per Ann. That by Virtue of this 
Statute King Hen. 8. became ſeiſed of 
the ſaid Advowſon in Jure Corone. 
That the Church becoming vacant by 


the Death of G. D. the ſaid G. B. (i. e. 


the Executor) was admitted, c. 
That afterwards King Hen. 8. died, and 
the Advowſon deſcended to King Ed. 6. 
That by Reaſon thereof he became 
ſeiſed; and then goes on, ſhewing a 
Diſcent from him to Queen Mary, and 
from her to Queen Eliz. and that the 


Church became vacant in her Time, 


and ſhe preſented B. V. That after- 
wards the Church became vacant by 
the Reſignation of B. N. and then 
Queen Ein. again preſented one A. K. 
who was admitted, Ge. That the 
Church again became vacant by the 
Death of the ſaid A. K. and that the 
P.amiiff by U ſurpation upon Queen 

3 Eli, 


Se. 


Elia. preſented K. F. And after-' 
wards Queen El::z.. died, and the Ad- 
vowſon deſcended to King fames. 
That he granted the next Advoidance 
to the Defendant, and the Church be- 
coming vacant by the Death of K. S. 
he preſented T. S. the now Defendant, 
and he 1s the preſent Incumbent. 
The Replication prays Judgment up- 
on the Biſhop's Diſclaimer with a Ceæſſat 
Executio,——and proteſting that neither 
Queen Mary or Queen Elizabeth died 
ſeiſed, nor that King James was ſeiſed. 
Fo? Plea, That King Hen. 8. was, and 
died ſeiſed, and that the Advowſon de- 
ſcended to Ed. 6. and that he granted 
the Advowſon to 1.7. in Fee, who 
granted it to P. A. and J. his Wife. — 
To hold to the ſaid P. A. in Fee, and 
to J. for Life. That 7. died, and P. 
became ſole ſeiſed by Survivorſhip. — 
That P. died, and the Advowſon de- 
ſcended to the Plaintiff as his Son and 
Heir. Then the Church became va- 
cant by the Death of the Incumbent, 
and that Queen Elizabeth preſented by 
Lapſe. That the Incumbent pre- 
ſented by Lapſe, reſign'd; and Notice 
being given to the Patron, the Queen 


again preſented by Lapſe.——That the 


laſt Incumbent preſented by Lapſe 
died, and that then it belong'd to the 
Plaintiff to preſent, who preſented 
R. J. who died, and it now belongs 
to him to preſent again, with a Tra- 
verſe that King Ed. 6. died ſeiſed. 
A Oemurrer and a Joinder in De- 
murrer, 65 to 68. 

11. A Replication to a Plea of Dyclaimer, 
in Order to have Damages, that the 
Biſhop refuſed the Plaintiff's Clerk 


within the ſix Months after the Va- 
A Rejoinder by the 


cancy, 49. 
Biſhop, that the Church was litigious, 
and ſets forth the Eccleſiaſtical Law in 
that Particular concerning the Jure Fa- 
tronatus. “ That when a Church is 
* litigious, the Biſhop is not bound 
* to admit either of the Preſentees till 
e an Inquiſition be taken, — and that 
« the Ordinary is not bound to award 
* Jure Patronatus unleſs required, and 
*© even then, at the Coſts of the Party”. 
Then he ſets forth that he would 
have awarded ſuch Writ — But that no 
Peorſou required it, for which Reaſon he 
refuſed to admit the Plaintiff*s Preſentee, 
and Lapſe incurring he collated the 
Church, 48, 49, 51.— A Surrejoinder 
by Way of Demurrer, ibid. — A 


Biſhop. 


The Creation and Conſecration of a 
Biſhop, 35, 36. 


The Tranflation of a Biſhop, 23. 
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Capias alias and Plures, Vid. 
Abatement. 


Certiozart. 


1. A Certioꝛari pray'd to the Cuſtos 
Bzebium, the Award of the Writ. — 
Ihe Return, 17, 18. | 

2. A Certiozari to the Biſhop to cer- 
tify Flenarty. The Bithop's Return, 


43, 44, 45. 


Challenge. 


A Challenge to the Array of the Pane! 
of the jury. A Demurrer. 
A Joinder in Demurrer and Judg⸗ 
ment, that the Challenge is good, with 


an Award of a CLenire DeJNoOvo, 79, 80. 


Cognovit Aﬀionem, Vid. Judgments. 


Collation. 


1. Collation by Lapſe, 14, 26, 27. 

2. A Collation by a Biſhop upon a 
Title of Seiſin in Fee, in Right of the 
Biſhoprick, 24, 25. 


3. * Collation by a Biſhop by Lapſe, 
16. 34, 35. g 
4. Collation found by a Aerdift, 17. 


Commendam. 


A Diſpenſation to hold in Commen:- 
dam with a Confirmation by Letter 
Patents, 38. 


Confirmation. 


The Confimatſon of a Diſpenſat ion 
by Letters Patents, 38. 


Continuances. 


2. The Continuances upon a Demur⸗ 
rer, 20, 22, 37, 38, 41, 42, 43. 


Joinder in Demurrer, 
Part II. 


U u 2. Con⸗ 


D 


2. 


Continuances of a Uenire by Vice 


comes non miſit breve, 16. 


3. 


Continuances of a Diſtringas, 


ibid. 


4. The Continuances in Erroz, 16, 


17, 19. 


5. Continuances by Epiſcopus non miſit 


br;ve of a Cextiozari to certify Pl:- 
narly, 43, 44, 45, 48. 


Covenants to ſfand ſeiſed to Uſes. 


I. 


2. 


A Covenant to ffand ſeiſed of an Ad- 
vowſon to Uſes, 11. 


A Covenant to ffand ſeiſed of a Manor 
to which an Advowlon 1s appendant to 
Uſes by Way of Fointure and dettle- 
ment on the Iſſue of the Marriage, 


70, 71. 


. The like by one 


D. 


Death, and dying ſeiſev. 


. A dying ſeiſed of an Advowſon in 


G2oſs, 2, 2, 7, 8, 9. 


That Ring Charles the 2d died, and 


the Crown deſcended to King James 
the 2d, as Bother and Meir, 5. 


The Death and dying ſciſcd of Copar-| 


Leners, 51, 52, 53. 


That King Charles the 2d died ſei- 


ed in Fee of an Advouſon in Gꝛols, 
and it deſcended to King James, 65. 


Declarations. 


A Declaration upon a G2ant of the 


next Avotdance—/et7mg forth — That 
C. D. Gent. was ſeiſed of the Advow- 
ſon, as of an Advowſon in Groſs, and 
mg ſo ſeiſed, preſented — and grant- 
ed the next Avoidance to the Plaintiff. 
hat after the Grant, the Church 
became vacant by the Death of the 
Incumbent, and therefore it belong'd 
to the Plaintiff to preſent, 1. 

Giſed of an Advow- 
ſon in Gꝛols, upon a Title of a Seifen 


and Preſentment, and the Leath of the 


Incumbent, ibid. pl. 2. 


The like by a Gꝛantee of the next 
Avoidance againſt the Biſhop, the 
Chapter of a College, and Incumbent, 


3 | 1 


upon the Death of an Incumbent, pre- 
ſented by another Grantee of the next 
Avoidance—ſetting forth, that L. M. was 
ſeiſed of the Advoinſon in Croſ.— and 
granted the next Avoidance to V. G. — 
who granted it to J. Su o at the next 
Vacancy by the Death of K. preſented 
N. O. — and that L. M. being ſeiſed 
of the Advowſon in Groſs died, and 
the Advowſon deſcended to K. F. 
who granted the next Avoidance to 
the Flaintiff—— and the Church being 
vacant by the Death of N. O. it be- 
long'd to the Plaintiff to preſent, 2. 3. 

4. A Declaration for the it of a Patron, 
after the Death of the King's Incum- 
bent preſented by Lapſc, incurc'd in the 
Time of the Anceſtor —— /e!ting forth 
That C. D. was ſeiſed of the Advowſon 
in Groſs and preſented M. N. —— 
That the Church became vacant by the 
Death of the ſaid M. N. and fo re- 
mained for 18 Months, whereby it de- 
volved on the King, who ratione Lapſus 
preſented S. P. That C. D. being 
ſeiſed of the Advowſon, died, and the 
Advowſon deſcended to the Plaintiff, 
who at the Vacancy of the Church 
ought to have preſented, but was di- 
ſturbed by the Defendants, 3, 4. 

5. A Declaration upon a Title of Stmony 

ſetting forth the Statute of 31 Eliz. 
cap. 8. An Averment that the 
Church is a Benefice with Cure of Souls. 
— A Simontacal Contra between 
Anne W:lham, Mother and Guardian to 
Iſaac Welbam, the Patron, and Ea- 
ward Crew, Clerk. That the Patron 
ſhould preſent Crew, in Conſideration 
of paying 250 J. to Aune Welham 
whereby his late Majeſty King Charles 
the 2d became entitled to preſent. 
That King Charles the 2d died, and the 
Crown deſcended to King James as 
Brother and Heir, who thereby became 
entitled to preſent, &c. 5. 

6. A Declaration by a Hzantee of an Ad- 
vowſon in G2ofs, entitled by a Grant 
from an Heir at Law,. — ſetimg forth, 
That King Edward the 6th was ſeiſed 
of an Advowſon in Groſs, and preſent- 
ed Thomas Bolt, and then granted the 
Advowſon to Thomas Lord Darcy in Fee, 
—— Then ſhews the Act of 21 Hen. 8. 
of Pluralities, —and that the Church 
is a Benefice with Cure of Souls. — 
That Bolt the Incumbent accepted of 
another Benefice with Cure, —where- 
by the King intitled to preſent, &c. 


6,7. 
7. A Decla- 
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7. A Declaration by an Executoꝛ of 
IV. P. entitled by Survi vozſhip, un- 
der a Grant of the next Advowſon to 
him and F. F. who died, and the Te- 
ſtator ſurvived hun——ſetting forth an 
Agreement by Indenture between Joint- 
tenants to preſent by Turns ——with a 
Profert of the Indenture. That 
R. O. preſented at the firſt Vacancy. 
That J. O. preſented at the 12 
cond. — That K. O. died, and his Moiety 
deſcended to 7. O. as his Brother and 
Heir. That there was another A- 
greement by Indenture between J. C. 
and K. H. whereby 7. covenanted to 
ſtand ſeiſed to the Uſe of R. H. in 
Tail Remainder to K. H. his Bro- 
ther in Tail, Remainder in Fee to 
the ſaid 7. O. That thereby K. H. 
became ſeiſed of a Moiety in Tail, and 
then died whereby it deſcended to 
K. H. his Son, who died without Iſſue, 
whereby J. H. the Son and Heir of 
the Grantor became ſeiſed — and be- 
ing ſo ſeiſed, granted the next Avoid- 
ance to the Teſtator, and F. F. died, 
and it came to the Teſtator by Survi- 
vorſhip. That a Vacancy fell into 
the Teſtator's Life-time, That the 
Teſtator made his Will, and appointed 
the Plaintiff his Executor, who proved 
ſuch Will and therefore he became 
entitled to preſent, &c. with an A- 
verment of the Life of the Grantor, 
and the Identity of the Church, 11, 12, 
. 14, | | 
A Declaration upon a Title of Stmo- 
ny —— /ctting forth, That on the tenth 
Day of March 1681. The Church be- 
came vacant by the Death of one Coa- 
ter —By which it belong'd to Charles 
Berkley to preſent. A Simoniacal 
Contract ſet forth by an Agreement 
between Michael Kawlins, on the Part 
of W. Rawlins, and one Thomas Bruer- 
ton, that in Conſideration of 2001. to 
be paid by Michael Rawlins to Bruerton, 
he would procure Charles Berkley to pre- 
ſent William Rawlins, whereby the Pre- 
ſentation, Sc. of William Rawlins was 
void, and the King became entitled to 
preſent, 18, 19, 20. 
9. The like upon a Title by Lapſe, af- 
ter an Avoidance, by the Statute of 
ÞPluralities,—KReciting the Statute. 
And that Garth the Incumbent be- 
ing qualified to hold two Livings, ac- 
cepted another. That by Reaſon 
thereof the Church of C. became va- 
cant, and fo continued for two Years, 


* 


13. A 


whereby the King became intitled to 
preſent by Lapſe, 22, 23. 


10. A Declaration upon a Title to an 


Advowſon appendant, ſetting forth, 
that V. Lord P. was ſeiſed of the Ma- 
nor of V. to which, C. and preſent- 
ed B. That W. Lord F. died, 
and the Manor to which, Sc. deſcend— 
ed to the Plaintiff, and the Church 
becoming vacant by the Death of the 


Incumbent, he became 1ntitled to pre- 
ſent, 25. 


11. A Declaration by one ſeiſed in Fee of 


a Manor, to which, Oc. by a Convey- 
ance of Leaſe and Releaſe, &c. 
ſetting forth, that Sir E. K. was ſeiſed iu 
Fee of the Manor of O. to which the 
Advowſon was appendant.— And be- 
ing ſeiſed, deviſed the Manor to AM. 
his Wife. Remainder to C. R. in 
Fee. — That the Church became va- 
cant by the Death of E. C. I hat 
M. preſented the ſaid C. and then 
M. died, and C. the Incumbent enter'd 
into the Manor to which, Cc. and at- 
terwards died. That by his Death 
the Church became vacant, and the 
Manor deſcended to C. his Son and 
Heir.—— That the Biſhop collated by 
Lapſe to the Church the faid C. the Son 
and Heir. That C. the Son, by Bar- 
gain and Sale for a Year, and Releaſe, 
conveyed the ſaid Manor, to which, 
Fe. to one K. M. in Fee. That 
R. M. by Leaſe and Releaſe conveyed 
the Manor to which, &. to the Plain- 
tiff in Fee. That the Church be- 
coming vacant by the Death of C. K. 
the Son, —the Plaintiff became enti- 
tled to preſent, 26, 27, 28, 29. 


12. A Declaration upon a Title in the 


Crown to preſent by the King's creating 
theJncumbent Bishop ing forth, 
That the Biſhop of London was ſeiſed 
in Groſs of the Advowſon of the Vica- 
rage of St. Martin in the Field and 
that he collated Dr. Lamplug h——who 
was afterwards conſecrated Biſhop of 


Exeter, whereby it belong'd to the King 


to preſent who preſented Dr. Lloyd, 
who was conſecrated Eiſnop of &. 
Ajaph and then again it belong'd 
to the King to preſent, who pre- 
ſented Dr. Tenniſon, who was after- 
wards created Biſhop of Lincoln 
whereby it now belongs to the King 
and Queen to preſent, &c. 35, 36. 

eclaration by an Heir of him 
who was ſeiſed in Fee, upon a Pre- 
ſentment of his — ye 

hure 


D 


D 


Church became vacant by the Depri- 
vation of the Incumbent, 42. 

14. Declaration upon the Statute of Si⸗ 
monp, in'Behalf of the King, —— 
ſetting forth— That the Earl of Carliſl. 
was ſeiſed of the Advowſon i Groſs, 
and preſented—— and afterwards grant 
ed the next Avoidance to I, . who 
granted it to W. S. and that then 
the Church was vacant and then 
{ets forth the Clauſe of the Statute of 
Stmony, with an Averment that 
the Church is « Spiritual Living. 
Then a Simomacal Contract That 
thereby and by Virtue of the Statute, 
the Preſentation of the then Incum- 
bent was void, and the King became 
intitled to preſent, 45, 46. 

15. A Declaration by a Tenan! in Fee- 
ſimple againſt the Biſhop alone, upon 
4 Serfin of an Advowſon 1 Croſs, 49. 
16. A Declaration by the Deir of a Co⸗ 
Parcener for a Tu 

forth 


That C. H. was ſeiſed 


{-tting 


in of preſenting— 


4 


of an Advowſon in Groſs, aud died o 


ſeiſed. That the Advowſon deſcend- 
ed to A. the Wife of K. W. to E. the 

Wife of Sir PC. and to M. the Wife 
of FC. D. as Coheireſles whereby 
their Huſbands and they became ſeiſed 
in Jure Uxorum. That K. and A. 
died, whereby her Share deſcended to 


41S Sir E. V. as Son and Heir of the ſaid 


A. —— whereby the ſail Sir E. was 
ſeiſed in Coparcenery with the ſaid F. 
und E. and G. and M. aud being fo 
ſeiſed, the ſaid P. and E. died ſeiſed, 
and their Share deſcended to Sir A. C. 


parcenery with the ſaid E. V. G. and 
M. And that then the Church be- 
coming vacant, the ſaid E. V. preſent- 
ed as in his firſt Turn one J. B. his 
Clerk, who was admitted, c. 
That the Church became vacant by the 
Reſignation of the Incumbent, and the 
ſaid A. C. preſented as in his ſecond 
Turn. That C. died, and M. his 
Wife ſurvived, and then died by 
whoſe Death her Share deſcended to 
the Plaintitt whereby he became 


ſeiſed in Coparcenery, and the Church 


being now vacant, is now entitled to 
preſent, Sc. 51, 52, 53. | 
17. A Declaration by an Aflignee of the 
nert Avotdance——letting forth, that 
E. E. was ſeiſed in Fee of the Manor 
of A. to which, c. and granted 


the next Avoidance to K. G.—— That 


E. E by Bargain and dale inrell'd, 
3 


whereby he became ſeiſed in Co- 


19. A Declaration 


ranted the Manor to which, Sc. to 
K. B. and W. M. in Fee. That they 
enfeoff d K. H. and CO. L. thereof 
who enfeoff'd C. E. and K. II. 
That H. L. was then Incumbent 
and C. E. and K. H. granted the next 
Avoidance to K. H. — ho granted it 
over to J. B. That the Church became 
vacant by the Reſignation of the laſt In- 
cumbent — whereupon K. G. the Gran- 
tee of the firſt Avoidance preſented 


E.G. That K. H. died, and C. E. 
ſurvived him, and was ſeiſed by Survi— 
vorſhip, That J. B. by his Will 


deviſed the next Avcidance to F. B. and 
K. B. his Sons and appornted M. his 
Wife Executrix, who conſented to the 
Deviſe. That C. E. died, and the 
Manor deſcended to K. E. his Son. 
That K. F. releaſed to F. P. all his In- 
tereſt in the next Avoidance. That 
F. B. died Inteſtate — and M. his Wife 
was Adminiſtratrix — who aſſign'd the 
next Avoidance to the Plaintift. 
That E. G. the Incumbent died, where- 
fore it belongs to the Plaintiff to pre- 
ſent, 55, 56, 57. 


18. A Declaration of one ſeiſed of a Re: 


mainder in Tail, ſetting forth, That 
F. late Earl of Bedford was ſeiſed of a 
Manor, to which, &c. and by an In- 
denture, 1n Conſideration of a Jointure 
after Marriage, covenanted to ſtand 
ſeiſed to the Uſe of himſelf for Life, 
without Impeachment of Waſte ; Re- 
mainder to the Uſe of his Wife for 
Life; Remainder to his firſt Son in 
Tail; Remainder to the ſecond Son in 
Tail; Remainder in Fee to the Heirs 
of the Covenantor.— That by Virtue 
thereof, and of the Statute of Uſes, 
the ſaid Earl of Bedford was ſeiſed of 
a Freehold; Remainder to his Wife 
for Life; and the other Uſes as before. 
——That F. the ſaid late Earl of Bed- 
ford died, and the Counteſs enter'd and 
died, a Diſcent to the eldeſt Son, and 
an Entry and Seiſin. That he had 


Iſſue the Plaintiff, who enter'd and 


was ſeiſed, and the Church becoming 


vacant, he preſented J. H. That the 


Church again became vacant, whereby 
thePlaintiff became entitled to preſent. 
upon a Iitle for the 
King, by a Seifin in Fee of an Ad- 
vowlon in Gꝛols in Jure Corone by 
Diſcent . ſetting forth, that King 
Charles the ſecond died, and the Ad- 
vowſon deſcended to King Fame,. 
who abdicated the Kingdom, and 

thereby 


n 


E 


IR PR" us. Moto. 
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thereby the Advowſon came to King 
William and Queen Mary — and ſhe 


dying, the King became entitled to 
preſent, 65. 


Default, Vid. Judgment. 


Demiſe. 


A Demiſe of a Mano, to which, Cc. for 
the Term of 1000 Years, 67. 


Departure in Deſpight of the Court, 
Vid. Judgments. 


Demurrers. 


1. A Demurrer to a Plea in Abatement | 


by the King's Attorney General, 6. —— 
A Joinder in Demurrer thereto, ibid. 
and 37. 

2. A Demurrer to a Declaration by the 
Patron a Joinder in Demurrer, with a 
Continuance to hear Judgment, 20. 


22, 

3. A Demurrer to a Plea in Abatement.— 
A Joinder in Demurrer thereto. — The 
Continuances. The Judgment 
of a Keſpondeas Ouſter (or to plead in 
Chief) 37, 38. 

4. A Demurrer to a Declaration, 38. — 
A Joinder in Demurrer, 41. 

5. A Demurrer to a Hlea in BAL, 42.— 
A Joinder in Demurrer. The Con- 
tinuances. Judgment for the 
King——and a TUrit awarded to the 
Metropolitan, 41, 42. 43. 

6. A Demurrer to a Replication, 31. 

7. A Demurrer to a Rejoinder, and a 
Joinder in Demurrer, 51, 52. 

8. A Demurrer to a Challenge of the 
Array, Vide Challenge. 


Deſcent. 


1. A Deſcent of a Moiety of an Advow- 
ſon to the Heir in Tail, 12, 13. 

2. A Deſcent of a Mano? to which an 
Advowſon was appendant, 25, 26, 27, 
71, 72+ | 

2. A Deſcent of an Advowſon in G2olſs, 
to Coparceners, 51. 

4. Deſcent of the Share of Coparceners 
to the Son and Heir, ibid. | 

5. A Deſcent of an Advowſon in Gꝛols, 

„8. 

6. 1 Deſcent of an Advowſon in Sols 

from King Hen. 8. to Ed. 6. from him 


Part II. 


i. 


to Queen Mary, from her to Queen 
Elrnabeth, and from her to King Jane 


the firſt, 73, 74, 75, 76. 


Devile. 
. A Deviſe of a Mano? to which an 


Advowſon was appendant to his Wife 
for Life, Remainder in Fee, 26. 


A Deviſe of the nert Avoidance, and 
the Executors Aſſent to the Deviſe, 37. 


Diminution, Vid. Erro2g, 


Diſclaimer, Vid. Judgments, 


. The Plea of the Biſhop diſclaiming 
all Title but as Ordinary, 20, 31, 43, 
44, 47, 49, 58. 

A Dilcaimer by the Incumbent, 31 
32, 


Dilpenſation. 


A Froviſo in the Statute of 21 Hey. 8. 
of Pluralities, concerning Diſpen- 
ations, 7, 8, 39. 


A Diſpenſation to hold a Living 
with a Biſhoprick in Commendam. 


And a Continuation of the Diſpenſa- 
tion by Letters Patents, 40. 


Diſtringas, Vid. Entries, Judg- 
ments. 


Duplicity, Vid. Judgments. 


N FIC. ” 


WW. 


E. 


Entries of particular Matters. 


1. A Default returned upon the Sum⸗ 
mons. An Attachment awarded. 
A Default upon the Attachment —— 
and the Award of a Oltſtringas, 81. 

A Default return d upon the Diſtrin- 
gas, —the Bail in Miſericodia, — 
and a Title ſet out for a Writ to the 
Biſhop, 82. : 

. An Entry of the Attachment againſt 
Huſband and Wiſe, *Patrors, and Incum- 
bent. The Diſtringas awarded. 

A Default returned. The De- 

fendant and their Pledges in Mifert- 


coꝛdia.—A Title ſet forth for a Hei 
BO 3 


to 


E 


to the Biſhop. Judgment and a 
Writ to the Biſhop thereon, 82. 

4. The Entry of a Default call'd a De- 
parture in Deſpight of the Court in a 
Crit to the Biſhop, and aRemittt- 
tür dampna, 83. 

5. The Form of entring a Plea of Dil- 
claimer by the Archbiſhop ſede vacante 
of the Biſhoprick of Cheſter, 81. 

6. The Form of the Writ of Summons, 
1 Part 193. 

7. The Entry of an Eſſoin upon the E/ 
ſoin Roll, ib:d. 

8. The Entry of the Eſſolin on the Plea 
Roll, ihid. 

9. An Eſſoin for the Plaintiff, id. 

10. The Entry of a Summons in a 
Duare Impedit with the Eflotn, and 
an Attachment awarded for the De- 
fault, 194. | 

11. A Special Entry of a Summons in 
a Duare Impedit, where the Sheriff re- 
turn'd a Tarde, and an Alias Sum⸗ 
mons is awarded, 7b:d. 


12. The Entry of an Altas Summons | 


in a Ouare Impedit, for a Severance of 
one of the Plaintiffs, that the other 
may proſecute alone, and an Attach- 


ment awarded againſt the Defendant, 


bid. 

12, The Form of a Summons with an 
Eſſoin, 1 Part 295. 

14. The Entry of an Alias Summons 
in a Duare Impedit, ibid. 

15. APone in a Quatre Impedit where the 
Biſhop was eſſoin'd till Oatab. Trin. and 


the Incumbent had the ſame Day, 1 Part | 


196, 

16. The Entry thereof, ibid. 

17. The Form of the Diſtringas, 157. 

18. A Pone in a Quare Impedit at the 
King's Suit, 1 Part 197. 

19. The Entry thereof, ibid. 

20. The Return, id. 

21. A Pone in a Quare Impedit againſt 
the Biſhop of L. upon a Hlures Venire 
facias Clericum, where the Biſhop did 
not return the Writ, ibid, 

22. The Entry thereof, 1 Part 198. 

23. Ihe Form of a Ponte againſt one, 
after an Eſſoin, and a Diſtringas 


againſt the other in the ſame Writ, 


ibid. 

24. The Entry of a Pone in a Quar- 
Impedit after ſeveral Efjoins, ibid. 

25. The Returns, 1 Part 199. | 

26. An Entry where the Canons Refiden- 
tiary as Guardian of the Spiritualties 


during the Vacancy of the Archbiſhop] 


* 
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of York, diſclaim all Title but as C, 
ainary, lede vacante, and an Award of 
the Mtit to the Archbiſhop (the Scat 
being full before the Time of award- 
ing the Writ) in the Replication where 
the Plaintiffs go on to maintain their 
Count, id. 102. 

27. An Entry where the Biſhop clatms 
nothing but as Ordinary, and the Pa- 
tron acknowledges the Action, and the 
Incumbent pleads in Bur, and ſets up 
a Title with a Traverſe of the Grant 
of the next Avoidance. Whereupon 
the Plaintiff as to the Biſhop, and as 
to the Patron who confeſſed the Action, 
prays a UWUrit to the Biſhop ; and as 
to the Incumbent, who pleads a Title, 
the Plaintiff maintains his Declaration, 
and takes Iſſue upon the Grant of the 
next Avoidance. Wherefore a Venire 
is awarded, and the Plaint or Action is 
adfottrn'd by a Writ of Common Ad- 
jourument, before which adjourned Day 
the Incumbent Withdzew his Plea, and 
acknowledges the Action; upon which 
there 1s Judgment to remove the In- 
cumbent and admit the Plaintiff's Clerk, 

and the Plaintiff is amerced, or in 

Miſericordia, and a Writ of Inguity is 

awarded, to ſee if the Vicarage be full, 

and if fo, on whoſe Preſentment, and 
if fix Months have paſs d, and what is 

the Value of the Vicarage, z6:d. 104, 

105, 106. 


Etro2: 


The Placita of a Record in Error, — A. 
Writ of Exroz in a Quare Impedit, 10. 
—— The Return of the Chief Juſtice. 
The Placita of the Record be- 
low,——The Record ſet forth. — Ge- 
neral Errors aſſigned. —A Certio- 
rari prayed to the Cuſtos Brevium. —— 
The Award of the Writ—— The Re⸗ 
turn of the Certiorari by the Cuftos 
Brevium._—The Dttgtnal. An 
Eſſoin caſt ——The Appearance of 
the Parties af the Return of the Eſſoin, 
and a Plea that there :/ Error in the 
Record, with a Prayer of Judgment for 
a Reverſul.— A Joinder in Etro? by 
in nullo eſt Erratum, — with the 
proper Continuance to hear Judg- 
ment, 10, 17, 12, 13, 14, 15, 16, 17, 
18, 19. 


- 
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Eſſoin. 


—— 


Eſſoin. 


1. The Manner of caſting an Eſſoin 18. 

2. The Appeatance of the Parties at the 
Return of the Eſſoin, ibid. 

3. The Entry of an Eſſoin upon the E/ 
ſoin Roll, 1 Part 193. 

4. The like on the Plza Roll, ibid. 

g. An Eſſoin for the Plaintiff, 16:9. 

6. An Eſſoin upon a Fore after ſeveral 
EſJoins, 1 Part 198. 


Executions in Quare Impedit. 


1. A Fieri facias for the Damages aſ- 
ſeſs'd on a Quare Impedit after a Writ 
of Erto2 brought, and the Judgment 


affirmed. 112. 


2. A Fiert facias 4: boni Eccleſialticis to 
levy Damages in a Quare Impedit in the 
Common Pleas, where the Recovery was, 


113. 
3. The Form of the Entry of the Writ 
of Fieri facias de bonis Eccleſiaſticis, 114. 
4. A Fieri factas in a Quare Impedit 
againſt the Clerk to levy Money on 
his Chattels Eccleſiaſtical, the Sheriffs 
having returned that he had no Lay 


Fee, 113. 
Exetutoz, Vid. Wills, 
A Declaration by one Exectito?, 11. 
Exigent, Vid. Abatement. 


5 * 
F. 


Feoffment. 


A Feoffment in Fee of a Hunoꝛ to which 
an Advowſon is appendant, 55, 36. 


Fieri facias, Vid. Executions, 


G. 
Gzants. 


1. A Craut of the next Avoidance; 1, 2, 
3, 13, 45 46, 55, 56. 


| 


2. 1 . of an Advouſon in Gꝛolſs, 6, 5, 
„9, 10. 

3. A Grant of an Advowſon in Groſs to a 
Biſhop, by a Mio, with Conſent of 
the Priory and Convent, 73. 

4. A Grant by Letters Patents of the 
nert Avoidance, 71. 

5. A Grant by the King of an Advow⸗ 
ſon in Fee, ibid. 

6. A Grant of an Advowſon to a Man 
and his Wife, and the Heirs of the Huſ- 
band, 751d. 


Guardfan of the Spizitualties: 


A Diſclaimer by the Guardian of th 
Sirituaſties ſede vacante, 102. 


H. 
Heir. 


1. A Declaration by the Heir upon a 
Seiſin in Fee by Diſcent from his An- 
ceſtor, of a Manor to which, &c. 43. 

2. The like by the Þeir of a Coparce- 
ner 52. 


I. 


Incumbent. 


1. A Vacancy of the Church by the 
Death of the Incumbent, 1, 2, 3, 4. 

2. The like by Reſignation, ;;, 56, 

3. The like by Depivation, 4 3. 

4. A Plea of Jncumbent or Plenatty 


by the Preſentment of the other Defen- 
dant, 10, 20. 


* 


5 The like by Collation, 4. 


Inhibition. 


The Form of pleading an 


| 


Inhibition 


pending a Jure patronatus, 34. 


Inquiry, Vid. Judgments, 


1. An Award of the Writ of higutry, 4.5, 


I05. 
2. The Form of a Writ of Inquiry. 


07. 
2. K 


J 


3. A Writ of Jnquiry awarded to the 
_ to try the Plenarty, 48, 108. 
4. Another awarded to the Metropolt- 
tan, upon a Suggeſtion that the Biſhop 

is dead, 48. 


Jointenants. 


An Agreement by Jointenants to preſent by 
Turns, 11, 12. 


Iſſue. 


1. Upon the Gzant of the next Avoid⸗ 
ance, 104. 

2, Upon ſeveral Traverles, 86. 

3. An Iſſue upon a Traverſe of Refu- 
ſal to admit, 16. 


Jointure. 


An Indenture of Settlement by Way 
of Jointure pleaded, wherein is a Cove- 


nant to ſtand ſeiſed to Uſes, 70, 71. 


Judgments. 


1. Judgment for the]Alatntiff, and a Writ 
directed to the Ordinary to admit the 
Plaintiff to preſent, 88. 

Judgment upon a Demurrer for 
the King as Plaintiff, 43, 57. 

The like on a Plea in Abatement of 
a Reſpondeas Ouſter, or that the Defen- 
dant plead in Chief, 37, 38. 

The Form of the Entry of a Mon⸗ 
ſuit, and therefore a Judgment for 
the Defendant, and a Wirit to the 
Biſhop, and an Inquiry of the Da- 
mages, with a R emittitur dampna, 


87. 

4 Judgment in Quare Impedit againſt 

the Biſhop, —with a Ceſſat Executio. 

A Replication, —and an Iſſue 
upon the ſeveral Traverſes. And 
a UGerdict and Judgment for the 
Platntiff, 20, 21, 22. 

6. An Entry where the Defendant AC- 
knowledges the Action, and the 
Plaintiff remits the Damages, and 
the Biſhop diſclaims all Title but as 
Ordinary, — Judgment and a TUrit 
to the Biſhop, — with a Mihil de 
Miſericowdia,— and a Remittitur 


2 


7. A Judgment for the King upon a 
Demurrer to the Declaraiton, and a 
TUrit awarded to the Guardian of 
the Spiritualties of the Biſhoprick 
ſede vdcante by the Death of the Bi- 
ſhop after Judgment againſt him, 93. 

8. A Judgment for the King upon a 
Demurrer to the Plea of the Biſhop, 
and the like to the Replication of the 
Incumbent, 94. 

9. A Judgment for the King in a 
Quare Impedit between Subjects; for 
that it appears the King hath the Right 
of Preſentation, by Reaton of a /imonzacal 
Contract and the Clerk confeſſeth 
that he was not admitted, tho' he had 
ſo pleaded before, 94, 95. | 

10. A Judgment for the King at the 

Aſſizes upon a Verdict for him, 95. 

11. A Judgment for the King in the 

Common Fleas upon a Verdict at the 

Aſſizes, 96. 


12. A Judgment for the King upon a 
Trial at Bar, 761d. 


13. A Judgment for the Plaintiff up- 
on a Demurrer to the Declaration, 
with a Writ of Inquiry of Damages, 96, 


97. 
14. A Judgment upon a Demurrer to 
two ſeveral Pleas, 97 


15. The like upon a Demurrer to a 
Rejoinder, 97, 98. 

16. A Judgment upon a Demurrer 
for the Defendant, 98. 

17. The like upon a Demurrer to a 
Rejoinder, and a Writ to the Biſhop 
ad amovendum & admittendum, with an 
Award of a Writ of Inquiry, 97. 
18. A Judgment upon a Demurrer to 
two ſeveral Pleas, “id. 

19. The like upon a Demurrer to two 
Rejoinders, ibid. 

20. A Judgment upon a Demurrer 
for the Defendant, ibid. 

21. The like upon a Demurrer to a 
Rejoinder, 98. 5 
22. Upon :Demurrer to a Replica: 

tion, ibid. 

23. The Form of an Entry of an Ad- 
journment, and of the Continuances 
of the Iſſue to Part, to be tried by the 
Country, and of a Demurrer to an- 
other Part, and Judgment for the 
Plaintiff upon the D-murrer, and the 
Iſue continued by Vicecomes non miſit 
breve, 99. 


24. A Judgment (upon a Demurrer ) 
for the Plaintiff, with the Award of a 


Writ of Inquiry, and the Inquiſition 
| 6 returned, 


returned, and the final Judgment there- 
on, 99. 

25. A Judgment for the Plaintiff after a 
Verdict, conſiſting of the Return of 
the Poſted. The Verdict of the 
Jury that the Advowſon was in Groſs. 

That the Church is full, and 

of whoſe Preſentment, and when.—— 

That the Incumbent reſigned. The 

Value of the Church. The Prayer 

of judgment, and a Writ to the Biſhop. 

The final Judgment, and the A- 

ward of the Writ to the Biſhop, 100. 


ment of a Writ to the Biſhop, and i- 
hil de Miſericordia againſt him, becauſe 
he appears and diſelaims on the fourth 
Day of the Summons, 83. 

31. A Judgment againſt the Defendant by 
Nil dicit, with a Remittitur dampna, ibid. 

32. A Judgment for the King by Nox 
ſum inſormatus, 84. 

33. A Judgment upon a Demurrer 
for the Defendant upon the Merits, and 
Fw Duplicity of the Replication, 
ibid. 

34. A Judgment where the Defendant 


—_—— — 


26 An Entry of a Judgment where the 
King claims to preſent to an Archdea- 
conry, by Reaſon of the Temporaltzzs 
being in his Hands. And the Action be- 
ing brought againſt the Biſhop and In- 
cumbent. The King has Judgment by 
Default againſt the Incumbent, and the 
the Biſhop pleads that the King had 
preſented the Incumbent to the Arch- 
deaconry, by Reaſon of the Tempo- 
ralties, who was admitted, &c. therein, 
(by ſuch a one) to whom the Biſhop 
had committed the Duty of his Office 
of Ordinary, and prays Judgment if 
the King can charge him with a Diſtur- 
bance ; and therefore 8 and a 
Writ to the Biſhop, but no Amerce- 
ment againſt him, 101. 

27. Judgment and an Award of a Writ 
to the Biſhop, and no Regard had to the 
Damages, becauſe erroneoully aſſeſs d, 17. 

28. A Prayer of Judgment upon the Bi- 
ſhop's fr Peay and the Judgment 


thereon; and a Writ to the Biſhop | 


awarded, but a Ceſſat Executio thereof 
*till the Plea pleaded in Abatement by 
the Incumbent is determined, 32. 

29. A Judgment upon the Biſhop's Diſ- 
claimer, and an Award of a Writ to 
the Biſhop, with a Cæſſat Executio, till 
the Plea between the King and the In- 
cumbent be determined. A Cer- 
tiorari to the Biſhop to certify the He- 
narty. The Biſhop makes no Re- 
turn of his Writ. An Adjournment 
of the Suit by an Entry of a Common 
Adjournment. = The Biſhop again 
makes no Return of the Writ ——The 
Biſhop's Return, whereby the Ple- 
narty is certified. Thereupon Judg- 
ment to remove the preſent Incum- | 
bent, and to admit the Clerk of the 
Recoveror, — with an Award of the 
Writ of Inquiry of the Value of the| 
Church, 43, 44, 45. 

30. A Confeſſion of the Action, brought | 

at the Suit of the King, and a Judg- 
Part II. 


acknowledges the Action, and the Plain- 
tiff remitts the Damages, and the Bi- 
ſhop diſclaims all Title but as Ordi- 
nary, with a Remittitur dampua, 85: 
35. A Judginent againſt the Biſhop 
upon his Di{claimer, and a Ceſſat Execu- 
| tio. A Replication, proteſting the 
Plea of the other Defendant, not to be 
true, For aReplication taking Iſſue upon 
the ſeveral Traverſes in the Deten- 
dant's Plea,——The Award of the U- 
nire. The UGerdidt. That the 
Church is full, and of whoſe Preſent- 
ment, and how long it continued 
vacant, and the Value of the Church. 
Judgment at the Aſſizes to recover the 
Preſentation, and Damages to half 
a Year's Value of the Church. And 
reciting, that Judgment had been be- 
fore given upon the Biſhop's Diſclaimer, 
an Award of the Writ to the Biſhop to 
remove the preſent Incumbent, and 
admit the Plaintiff's Clerk, 85, 86. 


Jure Pattonatts. 


1. The Eccleſiaſtical Law concerning a 
Jure Patronatus, 51. 

2. A Jure Patronatus pleaded without 
ſetting forth the Eccleſiaſtical Law, 33. 


——___r...- tc. —— * 


L. 


Lapſe. 


1. A Title of Lapſe in the Crown, and 
a Collation thereon, 3, 4, 23. 
2. A Collation by Lapſe by the Bi- 


ſhop, 15. = 
2, A Collation by Lapſe pending a 
Jure Patronatus, 33. 


Y 7 M. Miſe⸗ 


P R 

M Pluralities. 

ch 1. The Act of 21 Hen. 8. of Pluralities, 
Viſericodia. 6, 7» 22, 23, 39 


1. The Incumbent in Miſericoꝛdia, 45. 


104. 

2. The Biſhop and Incumbent in Mi⸗ 
ſerico2Dia, 42. | 

3. A Nihil de Miſerico2dia againſt the 
Biſhop, becauſe he excuſes himſelf 
from any particular Diſturbance 47. 


4. The Pledges in Milerico2dia, 82. 


Monaſteries, 


The Act of 27 Hen. 8. of the Diſſolution 
of Monaſteries, 75. 


N. 
Nil dicit, Vid. Judgments. 


Non ſum Jnfozmatus, Vid. Judg- 
ments. 


Non Impedivit. 


Non Impedivit by the Biſhop, and a 
ſpecial Plea by the Patron and Incum- 
bent, 7. 


O. 
Outlawy, Vid. Abatement, 


_—_—_—_—ﬀc— 


” 


Placita. 


1. The Placita of a Record below, . 
the Record is removed by Writ of Er- 
ror, 10. | 


2. The like of the Record in Erro2, 11. 1% A 


Plenarty. 


1. A Writ of Certioꝛari to certify the 
Plenarty.——The Return, 44. 

2. Plenarty by Collation found by the 
Verdict, 16. 

3. | dried by Collation pleaded 41. 

4. Plenarty pleaded of the Plaintift's 


8. 


9. 


own Preſentment, 48. 


2. The Acceptance of a ſecond Benefice, 
contrary to the Act, 7, 22, 23. 


Pone, vid. Entries. 


Poſtea. 
The Return of a Poſtea, 16, 17. 


Pꝛeſentment. 


1. A P2eſentment by one ſeiſed of an 
Advowſon in ©20ls, 1, 2, 3, 7, 8, 9, 10. 

2. A P2eſentment by the King ration 
"= 3» 4, 7, 22, 23. 

3. A P2eſentment by Ang Ed. 6. upon 
a Seiſin in Fee of an Advowſon in 
Groſs, 6. 

A Pieſentment by Jointenants by 
a Compoſition to preſent by Turns, 12. 

A Preſentment by one ſeiſcd of a 
Manor to which an Advowſon was ap- 
pendant, 25. 

6. A Dꝛeſentment by a Deviſee for 
Life, of a Manor to which an Advow- 
{on was appendant, 27. 

A Pꝛeſentment by the King Jure Pꝛe⸗ 

rogativæ, upon the Promotion of the 

Incumbent to a Biſhoprick, 35, 36, 41. 
A Pꝛeſentment by the Anceſtoꝛ to 

maintain a Title in the Deir, 43. 
Pyeſentment by Coparceners and 

their Peirs in their reſpective Turns, 

ZI, 52, 53. 

10. A Pꝛeſentment by the Szantee of 
the next Avoidance, 55, 56, 67. 

11. A JPNeſentment by King Will. upon 
a Title by Diſcent in Jure Coronæ, 65. 
12. A Pꝛeſentment by the Aſſignee of 
a Term, 67. . 
13. A Peeſentment by the Queen ſeiſed 

in Right of her Dutchy of Lancaſter, 8. 

14. A Prefentment by three Perſons 
ſeiſed of three Manors, to each of 
which a third Part of the Advowſon 


was appendant, 20. 


15. A Deſentment by Uſurpation, 31. 


P2eſentment by the Queen ſeiled 


in Jure Corong. 


R. 
Refuſal. 


1. A Refuſal by the Biſhop to admit the 
Plaintiff's Clerk, pleaded by the Plain- 
I tilt 
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tiff in a Replication. — A Reaſon 
given in the Rr for ſuch Re- 
fuſal, that a Title by Lapſe had in- 
currd, 51. 

2. The like Matter pleaded in a Repli- 
cation, with a Denial in the Rejoinder 
by Way of Iraverſe of the Refuſal, 16. 

3. A QerDit finding the Refuſal, ibid. 


Remittitur dampna, Vid. Judgments. 
Retrarit, Vid. Entries, 


Releaſe. 


1. A Releaſe of the Intereſt of a Gran- 
tee of the next Avoidance, 57. 

2. A Releaſe of a Manor to which an 
Advowſon was appendant, to the Bar- 
gainee, 27, 28, 29. 


Reſignation. 


That the Church became vacant by the 
Reſignation of the Incumbent, and 
Notice thereof was given to the Pa- 
tron. That the Church remained 
vacant for 18 Months, whereby Lapſe 
incurr'd to the Queen, and ſhe preſent- 


ed by the Reſignation of the Incum- 


bent, 78. 


— 


3. A Seilin of a Moiety of an Advow- 
ſon in Tail, 12. 5 

4. A Seiſin of a Mano, to which an 

7 ee was appendant, 25, 27, 55, 

50. | 

5. A Seiſin of an Advowſon in Gꝛols 
in Copacenery, 51, 52, 52. 

6. A Skilin in Fee of the King, of an 
Advowſon in Groſs in Jure Corone, 65. 

7. Seiſin by the Queen of a Manor 

to which an Advowſon is appendant 

in Right of her Duichy of Lancaſter, 7. 

8. A Seliſin of a Mano? to which a third 

Part of the Advowſon was appendant, 20. 

9. A Seilin of a Mano? to which, &-. 
In Tail, 13. 

10. A Seiſin of a Mano? to which, Cc. 
as of a Freehold (to wit) for Term of 
Life, 27. | 

11. ASole Seiſin by a % Coparcener 
ſurviving her Huſband, 5 3. 

12. A Seiſin of a PDꝛioꝛ of an Advow- 
fon in Groſs in Right of his Priory, 78. 

13. Seiſin of the King of an Advowſon 
in Groſs by the Statute of 27 Heu. 8. 
of the Diſſolution of Monaſteries, 79. 


| 
Simonvy. 


1. The Statute of 31 Elix. cap. 8. of Si⸗ 
mony, 4, 5, 18, 19, 45, 46. 
2. A Simoniacal Contrai between the 


p 


Mother and Guardian of the Plaintiff 
and the Incumbent, 5. 

3. A Simoniacal Contra# between 
M. V. on the Part of the Preſentee and 
another, in Behalf of the Patron, to 

. AScire facias in Quare Impedit after procure the Patron to preſent, 18, 19. 

the Judgment obtained in the Common 4. A Traverſe of the Simoniacal Con- 
Pleas is affirmed in the King's Bench} traif, and an Iſſue upon the Traver/e, 
upon a Writ of Error, 114. 21, 22. 
The like to revive a Judgment after 3. A Simoniacal Contract between 
a Year and Day, 115. the Incumbent, and a Friend of the Pa- 
. A Stire facias in a Puare Impedit' tron, 46. 


for the Moiety of the Value of a Church, 6. Declarations upon Simony, Vid. 


I15. 1 Declarations. 
An Entry of a Scire facias againſt 
two Defendants, with a Judgment 


b 
Nil dicit thereon, as to one, and aCeſſat 
Executio till the Iſſue between the Plain- 
tiff and the other Defendant be deter- 
mined, 116. 


Seiſin. 


4 Seilin of _ Advowſon in Szoſs, 


I, 2, 3, 49, 51. . 
2. A Seiſin to (Iſes, by Virtue of the 
Statute, 11, 12, 71. 


8. 
Scire facias. 


Survivoz and Survivozſhip. 


1. That a Grant of the next Avoidance 
was made to two, and one died before 
the Vacancy of the Church, whereby 
the Avoidance came to the SUrviv0, 
13, 57, 58. | 

2. That the Share of a Coparcener came 
to the Wife by her ſurviving her Huſ- 
band, 52. 


I, 


T. Tall, 


Tail, Vid. Seiſin. 


Traverſe. 
1, A Traverſe that the Incumbent was 


admitted, &. on the Preſentment of 


WY 67, 68. 
2 & P of the Simontacal Con⸗ 
raa, 21. 

3. A Traverſe of the Refuſal to ad- 
mit, 17. 

4. A Traverſe of the G2ant of the next 
Avoidance, 104, 105. 

5. A Traverſe that the Church became 
vacant after the Conveyance to the 
Plaintiff, 30. 

6. A Traverſe that the Defendant is Par- 
fon Imperſonate of the Preſentment of 
K. M. 31. 

7. A Traverſe that the Aerdiit upon 
the Jure Patronatus was as the Plaintiff 
had alledged in his Replication, 35. 

3, A Traverſe of the Plenarty in a Re- 
plication to a Plea of Plenarty of the 
Plaintiff's own Preſentment, 48. 

9. A Traverſe that King Ed. 6. died 
ſeiſed, 79. | 


— — 


V. 
Uariance, Vid. Abatement. 


Uenire, Vid. Entries. 


The Award of a Uenire, with the Con- 
tinuances, 16, 85, 86. 


ſ 


Uerdict. 


1. A Uerdiſt by the Jury that the Biſhop 
refuſed the Plaintiff's Preſentee, 
and that the Church was full by Colla- 
tion, 17. 

2. A Qerdift that the Church it full, and 

of whoſe Preſentment; how long it 
continued vacant, and the Value of the 
Church, 85, 86. 

3. A Uerdid of the Jury upon a Jure 

Piuatronatus, 34, 35. 


Uſes, Vid. Covenant to ſtand ſeiſed, 
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Wills and Teftaments. 


r. That ſuch a one made his laſt Will and 
Teſtament, and thereby appointed the 
Plaintiff his Executor, who proved the 
n 8 8 

2. That ſuch a one made his laſt Will and 
Teſtament, and thereby appointed M. 
his Wife Executrix, who proved the 
Will, and aſſented to the Deviſe of the 
next Avoidance, 55, 


Writs to the Biſhop. 


1. A Writ to the Biſhop to enquire of the 
Admiſſion and Inſtitution of a Clerk 
upon an Iſſue- joined, 107. 

2. The Difference when it is to try the 
Plenarty of the Church, and if fix 
Months have elapſed, Sc. 108. 

3. A Writ to the Biſhop where he is a 
Party to the Suit, and controverts the 
Plaintift's Title, or in any Caſe where- 
by it becomes neceſlary to have a Writ 
to the Metropolitan, 108. 

4. A Writ to the Biſhop to admit a 
Parſon on the Aing' Preſentment, 108. 

5. The like when the Writ is to remove 
the preſent Incumbent, and to admit 
the Incumbent of the Party for whom 
the Judgment was given, ibid. 

6. A Urit to the Biſhop to admit a Par- 
ſon, &. upon a Judgment affirm'd up- 
on a Writ of Error, and to enquire 
whether the Prebend be full or not, and 
what Time elapſed ſince the Prebend 
became vacant, and of the Value there- 
of, 109. þ 

7. The Award of a Ulrit to the Biſhop 
to certify of whoſe Preſentment the In- 
cumbent was admitted, &c. with 
the Biſhop's Return, 68. 


| 8. A CUrit to the Biſhop to admit a 


Parſon to a Canonry and Prebend in a 
Collegiate Church after a Judgment at- 
firmed upon a Writ of Erro2, and the 
Record removed, 109. 

9. A Crit to the Biſhop to remove the 
preſent Incumbent, and to admit the 
Parſon preſented by the Party recover- 
ing, after a Writ of Error, and the Judg- 
ment affirmed, 1 19, 
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